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DECISIONS 


THE  SUPREME  COURT 


OF  THE 


STATE  OF  ILLINOIS, 

NOVEMBER  TEEM,  1851,  AT  MOUKT  YEHNOK 


Thomas  J.  Gillinwater,  Plaintiff  in  Error,  v.  The  Mississppi 
AND  Atlantic  Railroad  Company. 

ERROR  TO  EFFINGHAM. 

Companies  organized  under  the  law  of  1849,  providing  for  a  general  system 
of  railroad  incorporations,  cannot  proceed  to  condemn  lands  for  the  purpose 
of  obtaining  the  right  of  tvay,  until  after  such  companies  shall  have  obtain- 
ed from  the  legislature  a  law  approving  of  the  route  and  terminations  of  the 
roads  proposed  to  be  constructed. 

The  Mississippi  and  Atlantic  Railroad  Company  filed  their 
petition  in  the  Effingham  Circuit  Court,  asking  the  appoint- 
ment of  commissioners  for  the  purpose  of  securing  the  right  of 
way  for  the  use  of  the  company  over  the  land  of  Gillinwater. 

The  petition  shows  that  the  company  had  organized  under  and 
in  conformity  with  the  provisions  of  the  general  law  of  the  5th 
ISTovember,  1849,  to  provide  for  a  general  system  of  railroad  in- 
corporations. That  the  line  of  the  road  had  been  surveyed,  and 
estimates,  profiles,  &c.,  made.  That  the  line  of  survey  and 
location  is  made  over  and  upon  the  land  of  Gillinwater,  and  that 
this  land  was  necessary  for  the  construction  of  said  road.  That 
the  company  and  Gillinwater  could  not  agree  in  relation  to  said 
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land,  and  the  company  prayed  the  appointment  of  commissioners 
tor  its  appraisement,  so  as  to  secure  the  condemnation  of  the 
land. 

To  this  petition  Giliinwater  appeared  and  pleaded,  that  said 
company  have  no  power  granted  to  them,  by  the  provisions  of 
said  act,  to  hold  any  real  estate  for  the  nse,  construction,  and 
maintenance  of  said  road,  except  what  they  can  obtain  by  gift 
or  purchase ;  that  said  act  does  not  confer  upon  them  any  power 
to  condemn  lands  for  the  purpose  of  constructing  said  road, 
against  the  will  and  consent  of  the  owner  thereof. 

A  general  demurrer  was  interposed  to  this  plea,  to  which 
there  was  a  joinder ;  the  Court  sustained  the  demurrer,  and  Gil- 
iinwater declining  to  answer  further,  commissioners  were  ap- 
pointed to  ascertain  the  compensation  to  be  made  to  the  said 
Giliinwater,  for  the  taking  or  injuriously  affecting  the  land,  &c., 
by  the  passage  of  the  said  railroad  through  the  same,  &c. 

Giliinwater  brought  the  cause  to  the  Supreme  Court,  and 
assigns  for  error  the  sustaining  the  demurrer  to  the  plea,  and  the 
appointment  of  commissioners,  &c. 

A,  KiTCHELL,  for  plaintiff  in  error. 

W.  B.  ScATEs,  C.  H.  Constable,  J.  G.  Marshall,  and  E. 
Rust,  for  defendants  in  error. 

Gatok,  J.  The  defendant  in  error  is  a  company,  formed  under 

the  act  of  the  5th  of  ISTovember,  3  849,  providing  for  a  general 
system  of  railroad  incorporations  ;  and  the  question  is,  has  it  the 
authority  to  condemn  the  Hght  of  way,  by  proceeding  under  the 
twenty-second  section  of  that  act.  The  most  ingenious  argu- 
ments have  failed  to  raise  a  doubt  in  our  minds  that  the  com- 
pany does  not  possess  this  power.  That  section  provides,  that 
*'any  number  of  persons,  not  less  than  thirteen,  intending  to  or- 
ganize a  corporation  under  the  provisions  of  this  act,  and  every 
company  that  may  hereafter  organize  under  this  act,  may  pre- 
sent a  petition  to  the  legislature,  stating  the  places  from,  and  to 
which,  they  propose  to  construct  their  road,  and  its  location  and 
route,  with  reasonable  certainty,  or  that  they  intend  to  run  the  said 
road  OH  the  most  direct  and  eligible  route  between  the  points  of 
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termini,  and  praying  the  legislature  to  determine  wkether  the  con- 
struction of  the  propoposed  road  will  be  of  sufficient  public  use  to 
justify  the  taking  of  private  property  for  the  construction  of  the 
same."  The  section  then  proceeds  to  provide,  that  if  the  legis- 
lature shall  decide  by  law  that  the  road  will  be  of  sufficient 
utility  to  justify  that,  then  such  company,  when  organized,  may 
proceed  in  a  particular  manner  therein  prescribed,  to  acquire  the 
right  of  way,  by  paying  to  the  owner  of  the  land  a  just  compen- 
sation therefor.  It  was  insisted  on  the  argument,  that  the  pro- 
vision requiring  legislative  sanction  before  the  authority  to 
condemn  the  right  of  way  could  be  exercised,  should  be  held 
only  to  apply  to  the  association  of  thirteen  persons,  who  had 
not  previously  organized  into  a  company,  and  not  to  the  codi- 
pany  of  twenty-five  persons,  who  had  organized  under  the  first 
section  of  the  act.  The  language  of  the  law,  however  is  so  ex- 
plicit as  absolutely  to  forbid  such  a  construction.  It  provides 
that  the  thirteen  or  more  persons  "  intending  to  organize,"  "and 
every  company  that  may  hereafter  organize  under  this  act,  may 
present  a  petition,"  &c.  Here  are  embraced,  with  equal  certainty^ 
both  classes  of  associations.  Both  are  allowed  to  present  pe- 
titions, and  one  has  no  more  authority  to  exercise  the  right  to 
be  conferred  by  future  legislation,  than  the  other.  It  was  in- 
sisted, by  one  of  the  counsel,  that  the  word  ??my,  as  here  nsed, 
may  be  construed  to  be  imperative,  only  upon  the  unorganized 
association  of  thirteen,  while  as  to  the  organized  company,  it  is 
only  permissive.  But  we  can  find  nothing  in  the  language  of 
the  law  to  sustain  the  suggestion.  If  the  organized  company 
had  no  occasion  for  a  further  grant  of  power,  there  could  have 
been  no  object  in  allowing  them  to  apply  for  it  To  induce  sach 
an  application  would  have  been  worse  than  useless — a  trouble 
to  the  company,  and  an  idle  waste  of  the  time  of  the  legislatare. 
The  words,  which  necessarily  point  to  the  organized  company,, 
could  not  have  been  inserted  for  so  futile  a  purpose.  It  is  Md 
down  as  a  rule,  that  "the  word  may  means  mte^t  or  shall^  only  in 
cases  where  the  public  interests  and  rights  are  concerned^  and. 
when  the  public,  or  third  persons,  have  a  claim  d^  jure,  that  the 
power  should  be  exercised."  Schuyler  Co.  v.  Mercer  Co.  4  Gil- 
man,  20;  Malcom  v.  Rogers,  5  Co  wen,  188.  Certainly  such 
is  its  position  here.     Both  the  public,  and  third  persons  over 
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whose  land  the  contemplated  road  may  run,  have  an  interest  in 
compelling  the  company  to  apply  to  the  legislature  to  approve  of 
the  road,  and  find  in  favor  of  its  public  utility,  before  the  power 
to  force  the  right  of  way  is  exercised.  It  is  admitted  to  be  in- 
operative as  to  one  of  its  nominatives,  and  it  is  equally  clear  that 
it  is  so  as  to  the  other.  The  statute  says  that,  after  a  certain  other 
act  shall  have  been  passed,  the  company  may  then  proceed  to 
take  private  property  for  the  use  of  its  road ;  that  is  equivalent 
to  saying  that  that  right  shall  not  be  exercised  without  such  sub- 
sequent act.  The  right  to  take  private  property  for  public  use 
is  one  of  the  highest  prerogatives  of  the  sovereign  power ;  and 
here  the  legislature  has,  in  language  not  to  be  mistaken,  ex- 
pressed its  intention  to  reserve  that  power  until  it  could  judge 
for  itself  whether  the  proposed  road  would  be  of  sufiicient  pub- 
lic utility  to  justify  the  use  of  this  high  prerogative.  It  did 
not  intend  to  cast  this  power  away,  to  be  gathered  up  and  used 
by  any  who  might  choose  to  exercise  it. 

Some  expressions  used  in  the  third  and  fourth  divisions  of  the 
twenty-first  section,  were  relied  upon  to  show  that  no  further 
legislation  was  contemplated,  to  authorize  an  organized  com- 
pany to  exercise  this  po\\er.  The  third  division  of  the  twenty- 
first  section  authorizes  the  company  to  purchase,  and  take  by 
voluntary  grants  and  donations,  and,  by  its  servants  to  enter 
upon  all  such  lands  as  may  be  necessary  for  the  road,  "but  not 
till  the  compensation  to  be  made  therefor,  as  agreed  upon  by 
the  parties  or  ascertained  as  hereinafter  prescribed,  be  paid  to 
the  owner  or  owners  thereof,  or  deposited  as  hereinafter  directed, 
unless  the  consent  of  such  owner  be  given  to  enter  into  posses- 
sion." By  the  fourth  division,  the  company  is  authorized,  for 
the  purpose  of  making  embankments,  &c.,  to  take  land  "  in  the 
manner  provided  hereinafter,"  &c.  The  difierent  provisions  of 
this  statute,  like  those  of  all  others,  must  be  construed  together. 
The  general  expressions  of  one  section  must  be  restrained  or 
limited  by  the  particular  provisions  of  another,  where  the  mani- 
fest intent  of  the  legislature  requires  it;  and  such  is  the  case 
here.  The  land  and  right  of  way  are  to  be  acquired  in  the 
manner  hereinafter  provided.  That  provision  is  made  in  the 
twenty-second  section,  which  authorizes  it  only  to  be  done  after 
the  legislature  shall  have  declared  the  road  to  be  of  sufficient 
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public  utility  to  justify  it.  Until  this  has  been  done,  it  is  mani- 
fest that  the  powers  there  specified,  like  many  others  provided 
for  in  the  act,  are  not  to  be  exercised.  They  are  powers  pro- 
vided for  and  specified,  but  not  conferred.  While  in  this  inci- 
pient state,  the  company  is  not  in  an  appropriate  condition,  to 
exercise  may  of  the  powers  specified  in  other  parts  of  the  act, 
and  such  is  emphatically  the  case  as  to  the  one  claimed.  The 
legislature,  as  it  would  seem,  out  of  abundant  caution  and  to 
leave  no  possible  doubt  that  it  was  its  deliberate  intention  to  re- 
serve the  right  to  itself,  to  judge  of  the  public  utility  of  the  road, 
before  authority  should  be  given  to  take  private  property  for  its 
use,  and  concludes  that  twenty-second  section  with  the  following 
expressive  declaration  :  "And  the  legislature  hereby  reserves  the 
right  to  itself  to  indicate  the  routes  and  termini  of  said  roads, 
and  the  same  shall  not  be  constructed  or  commenced  without 
the  express  sanction  of  the  legislature  of  this  State,  by  a  law  to 
be  passed  hereafter."  This  provision,  it  was  insisted,  should 
only  be  applied  to  the  unorganized  association,  for  the  reason 
that  the  organized  company  would  always  have  had  their  road 
surveyed  and  their  route  determined  upon  before  making  appli- 
cation to  the  legislature ;  but  this  is  no  more  required  of  the 
organized  than  of  the  unorganized  company.  It  is  true,  that 
the  former,  in  their  articles  of  association,  must  specify,  to  a  cer- 
tain extent,  the  route  and  termini  of  their  proposed  road ;  but,  in 
their  application  to  the  legislature,  the  same  specifications  in 
these  respects  are  required  to  be  made  by  both.  The  objection 
applies  to  one  as  much  as  the  other,  and  we  have  no  doubt,  that 
this  concluding  clause  of  the  section  is  equally  applicable  to 
each,  and  that  it  applies  to  both. 

It  was  finally  insisted  that  this  construction  of  the  law,  makes 
those  portions  of  it,  which  deprive  the  company  of  the  power  to 
take  private  property,  unconstitutional,  for  two  reasons :  Firsts 
the  company  has  organized  under  the  law,  and  has  expended 
a  large  amount  of  money  in  making  their  survey,  maps,  and 
profiles,  all  of  which  will  be  an  entire  loss,  if  it  is  not  permitted 
to  make  the  road,  which  is,  in  effect,  depriving  the  company  of 
their  property  without  just  compensation.  It  is  only  neces- 
sary to  answer,  that  all  this  must  have  been  foreseen  when  the  en- 
terprise was  undertaken,  and  the  company  formed,  in  case  they 
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should  be  unable  to  get  a  further  grant  of  necessary  powers. 
They  necessarily  proceeded  with  the  hazard  before  them,  and 
must  abide  the  chance.  It  may  be  a  hard  case, — possibly  an 
unjust  one,  but  of  this  we  know  nothing,  for  with  it  we  have 
nothing  to  do. 

It  was  further  urged,  with  apparent  sincerity,  that  that  portion 
of  the  law  whicli  withholds  the  power  claimed,  is  a  violation  of 
the  constitution,  which  enjoins  it  upon  the  legislature  to  "  en- 
courage internal  improvements  by  passing  liberal  general  laws 
of  incorporation  for  that  purpose."  This  is  a  constitutional 
command  to  the  legislature,  as  obligatory  on  it  as  any  other  of 
the  provisions  of  that  instrumeut,  but  it  is  one  which  cannot  be 
enforced  by  the  courts  of  justice.  It  addresses  itself  to  the 
legislature  alone,  and  it  is  not  for  us  to  sav,  whether  it  has 
obeyed  the  behest  in  its  true  spirit.  "Whether  the  provisions  of 
this  law  are  liberal,  and  tend  to  encourage  internal  improvements, 
is  matter  of  opinion,  about  which  men  may  differ ;  and  as  we 
have  no  authoritjr  to  revise  legislative  action  on  the  subject,  it 
would  not  become  us  to  express  our  views  in  relation  to  it.  The 
law  makes  no  provision  for  the  construction  of  canals  and  turn- 
pike roads,  and  yet  they  are  as  much  internal  improvements  as 
railroads,  and  we  might  as  well  be  asked  to  extend,  what  we 
mio-ht  consider  the  liberal  provisiozis  of  this  law  to  them,  be- 
cause they  are  embraced  in  the  constitutional  provision,  as  to 
ask  us  to  disregard  such  provisions  of  it  as  we  might  consider 
illiberal.  The  argument  proceeds  upon  the  idea,  that  we  should 
consider  that  as  done  which  ought  to  be  done ;  but  that  princi- 
ple has  no  application  here.  Like  laws  upon  other  subjects 
within  legislative  jurisdiction,  it  is  for  the  courts  to  say  what  the 
law  is,  not  what  it  should  be. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Judgment  reversed. 
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Chalon  GtJAKD  et   al.,   Appellants,   v.   James  A.   "Whiteside, 

Appellee. 

APPEAL  FROM  HARDIN. 

A  covenant  never  to  sue  is  regarded  as  an  absolute  release.  But  a  covenant 
not  to  sue  for  a  limited  time  cannot  be  pleaded  in  bar  of  an  action  brought 
before  such  time  has  expired. 

If  a  covenant  not  to  sue  for  a  limited  time  is  broken,  the  party  aggrieved  must 
brijk^  an  action  for  a  breach  of  the  covenant. 

This  was  an  action  of  debt  brought  in  the  Circuit  Court  of 
Hardin  county,  upon  an  injunction  bond.  The  appellants  filed 
a  plea  in  bar,  statinp^  that  on  the  10th  day  of  April^  1851,  it  was 
agreed  between  the  parties  to  the  suit  that  if  the  appellants 
would  give  the  appellee  a  horse  worth  seventy-five  dollars  he 
would  not  bring  suit  on  the  bond  until  the  25th  of  December, 
1851 ;  that  the  horse  was  delivered  in  pursuance  of  this  agree- 
ment. To  which  plea  there  was  a  demurrer,  which  was  sus- 
tained ;  and  the  appellants  not  answering  further,  the  court,  Den- 
ning, Judge,  presiding,  rendered  a  judgment  for  the  penalty  of 
the  bond,  to  be  discharged  by  the  payment  of  $594.34  damages, 
which  were  assessed  by  the  court,  by  agreement  of  parties. 
The  error  assigned  was  the  sustaining  of  the  demurrer  to  the 
plea. 

The  action  was  commenced  in  July,  1851. 

T.  G.  C.  Davis,  for  appellants. 

S.  S.  Marshall  aiad  W.  K.  Pakish,  for  appellee. 

The  plea  alleges  an  agreement  not  to  sue  for  a  limited  time. 
Such  an  agi*eement  does  not  amount  to  a  release  of  the  obli- 
gor's right  of  action ;  he  may  proceed  by  suit  at  any  time.  6 
"Wend.  4:71 ;  19  Johns.  129 ;  Bacon's  Abridg.  letter  A,  2,  vol.  8, 
page  248  ;  6  Munf.  8 ;  2  Williams's  Saund.  E.  48 ;  3  Mee.  & 
Welsby,  210  ;  8  Pick.  229 ;  11  Id.  159  ;  2  Johns.  447  ;  4  Mass. 
414;  3  Bibb,  247 ;  4  Greenl.  K.  421 ;  15  Mass.  112. 

Teeat,  C.  J.  The  defendants  pleaded  in  bar  of  the  action, 
that,  before  the  commencement  thereof,  the  plaintiff  agreed  with 
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one  of  them  to  forbear  the  collection  of  the  bond  until  the  25th  of 
December,  1851,  if  said  defendant  would  pay  and  deliver  a  cer- 
tain horse  at  the  price  of  $75,  which  horse  was  then  delivered. 
The  agreement  relied  on  in  the  plea  must  be  considered  as  an 
undertaking  by  the  plaintiff  not  to  sue  on  the  obligation  within 
a  specified  time.  A  covenant  never  to  sue  is  regarded  as  an 
absolute  release.  It  is  so  held  to  avoid  circuity  of  action  ;  for  if 
the  covenanter  should  be  permitted  to  sue  in  violation  of  his  co- 
venant and  recover,  the  other  party,  in  an  action  for  a  breach  of 
the  covenant,  would  recover  precisely  the  same  damages.  But 
a  covenant  not  to  sue  within  a  limited  time  cannot  be  pleaded 
in  bar  of  an  action  brought  before  the  time  has  expired  {a).  The 
remedy  of  the  party  is  a  direct  action  on  the  covenant.  The 
law  on  this  subject  is  too  well  established  to  admit  of  a  doubt  or 
discussion.  It  is  only  necessary  to  refer  to  some  of  the  princi- 
pal authorities.  Thimbleby  v.  Barron,  3  Mees.  &  Wels.  210; 
Winans  v.  Huston,  6  Wend.  471 ;  Perkins  v.  Oilman,  8  Pick. 
229 ;  Walker  v.  McCuUoch,  4  Greenl.  421 ;  Ward  v.  Johns. 
6  Munf.  6;  Lane  y.  O wings,  3  Bibb,  247.  There  is  a  very  satis- 
factory reason  why  a  plea  in  bar  of  the  action  should  not  be  sus- 
tained. A  judgment  for  the  defendant,  on  such  a  plea,  would 
forever  conclude  the  plaintiff  from  bringing  another  action. 
There  would  seem  to  be  a  propriety  in  allowing  a  defendant  to 
set  up  the  covenant,  as  a  defence  to  the  further  maintenance  of 
an  action  brought  in  violation  thereof — such  a  defence  as 
would  defeat  the  particular  action,  without  concluding  the  plain- 
tiff from  bringing  another  after  the  time  limited  had  expired. 
But  we  must  be  understood  as  expressing  no  opinion  upon  the 
question,  whether  the  rules  of  the  law  will  tolerate  a  defence  of 
this  character. 

The  judgment  is  affirmed. 

Judgment  qfirmed. 

(a).  Evans  v.  Lohr,  2  Scam.  K.,  511;  Payne  v.  Weible,  30  111.  E.,166;  as  part  failure  of 
consideration,  Hill  V.  Enders,  19  111.  E.,  165;  Morgan  v.  Fallenstein,  27  111.  R.,  32;  Parmlee 
V.  Lawrence,  44  111.  R.,405. 
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James   McFarlan  et   al.   v.   The   People   of   the   State    of 

Illinois. 

ERROR  TO  HARDIN. 

A  recognizance  in  the  form  of  a  penal  bond,  conditioned  as  required  by  law, 
is  valid  and  a  scire  facias  lies  upon  it. 

A  recognizance  entered  into  before  two  justices,  which  by  law  would  have 
been  legal  if  token  by  one  justice,  is  not  thereby  invalid. 

Where  a  scire  facias  upon  a  recognizance  avers  that  the  recogzizance  was  en- 
tered into  before,  and  approved  by,  the  justices,  and  afterwards  filed  with 
the  clerk  of  the  Circuit  Court,  whereby  it  became  a  record  of  that  court,  it 
is  sufficient,  notwithstanding  the  recognizance  set  forth  in  the  scire  fojcias 
does  not  appear  upon  its  face  to  have  been  taken  and  approved  by  the  jus- 
tices, and  by  them  certified  into  the  Circuit  Court. 

Justices  of  the  peace  have  authority  by  law  to  take  a  recognizance  in  all  cases 
where  the  ofli"ence  is  bailable  ;  and  where  a  scire  facias  avers  that  the  persons 
before  whom  the  recognizance  was  entered  into  were  justices  of  the  peace 
for  the  county  in  which  it  was  taken,  this  is  sufQcient,  and  the  court,  on  de- 
murrer, will  presume  that  the  charge  was  regularly  preferred,  and  examin- 
ed, and  the  proper  adjudication  made  by  the  justices,  before  the  recognizance 
was  acknowledged. 

It  is  not  erroneous  to  enter  judgment  against  two  of  several  cognizors,  where 
the  others  have  not  been  served  with  process,  or  two  niliils  returned  as  to 
them. 

"Where  a  clerk  fails  to  indorse  upon  a  recognizance  the  time  of  the  filing  of  the 
same  in  the  Circuit  Court,  he  may  make  the  indorsement  at  a  subsequent 
term,  nunc  'pro  tunc,  under  the  order  of  the  court. 

This  was  2^  scire  facias^  upon  a  recognizance,  tried  before  the 
Hon.  William  A.  Henning,  in  the  Hardin  Circuit  Court,  at  the 
April  term,  1851  ;  at  which  time  a  judgment  was  rendered  in 
favor  of  the  defendants  in  error,  and  against  the  plaintiffs  in 
error,  for  the  sum  of  $500. 

The  scire  facias  was  in  the  words  and  figures  following,  to 
wit: 

State  of  Illinois,  Hardin  County,  ss.  The  people  of  the 
State  of  Illinois  to  the  sheriff  of  said  county,  greeting  :  Whereas 
Benjamin  Spriggs,  Charles  C.  Guard,  and  James  McFarlan,  of, 
&c.,  did  on,  &c.,  before  Peter  Holland  and  Thomas  Converse, 
justices  of  the  peace  in  and  for  the  county  of,  &c.,  severally  bind 
themselves  unto  the  people  of  the  State  of  Illinois  in  the  penal 
sum  of  five  hundred  dollars,  as  follows,  to  wit : 

Know  all  men,  &c.,  that  we,  Benjamin  Spriggs,  Charles  C. 
Guard,  and  James  McFarlan,  are  held,  &c.,  unto  the  people, 
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&G.,  in  the  penal  sum  of  $500,  &c.  The  condition  of  the  above 
obligation  is  such  that  whereas  .Benjamin  Spriggs,  having  been 
accused  of  the  charge  of  being  guilty  of  the  accessary  of  the 
manslaughter  of  a  certain  Thomas  Coleman,  lately  found  in  the 
vicinity  of  Lewis's  Road  of  said  county :  Now  if  the  said 
Benjamin  Spriggs  shall  be  and  appear  before  the  judge  of 
the  Hardin  Circuit  Court  on  the  18th  day  of  the  next  October 
term  of  the  Hardin  Circuit  Court,  and  answer  to  the  charge  of 
said  manslaughter,  and  not  depart  without  the  leave  of  the  said 
court  first  obtained,  and  shall  well  and  truly  abide  decision  of 
said  court,  and  then  this  obligation  to  cease ;  otherwise  to  be 
and  remain  in  full  force  and  virtue. 

Attest,     Petee  Holland.        Benjamin  Spriggs.        [seal.] 

Thomas  Cowseex.     Charles  C.  Guard.      [seal.] 

James  McFarlan.         [seal.] 

And  the  said  plaintiffs  aver  that  the  said  Peter  Holland  and 
Thomas  Cowserx,  before  whom  the  said  recognizance  was  exe- 
cuted and  approved,  were  acting  justices  of  the  peace  in  and 
for  the  county  of  Hardin  and  State  of  Illinois,  duly  authorized 
to  accept  and  approve  of  recognizances  in  such,  cases  made  and 
provided ;  and  it  is  further  averred  that  afterwards,  to  wit  on  the 
day  of  ,  in  the  year  18  ,  the  said  recognizance  was 
filed  in  the  clerk's  office  of  the  Hardin  Circuit  Court  as  a  matter 
of  record  in  said  court ;  and  afterwards,  to  wit  on  the  22d  day 
of  October,  in  the  year  1846,  at  a  Circuit  Court  held  in  and  for 
said  county  at  the  court-house  in  Elizabethtown,  came  the 
people,  by  their  attorney,  and  the  said  defendant  Benjamin 
Spriggs,  being  three  times  solemnly  called,  came  not,  but  made 
default ;  we  therefore  command  you  to  summon  the  said  Ben- 
jamin Spriggs,  &c. 

To  this  scire  facias  the  defendants  Guard  and  McFarlan,  ap- 
peared and  filed  their  demurrer,  and  assigned  the  following  spe- 
cial causes : 

1.  Because  there  are  blanks  in  the  said  scire  facias. 

2.  Because  there  is  no  averment  that  said  recognizance  was 
returned  into  court  and  made  a  matter  of  record  in  said  cause. 

3.  Because  there  was  no  certificate  of  the  justices  of  the 
peace  approving  said  recognizance. 

4.  Because  there  is  no  such  recognizance  as  described  in  the 
scire  facias. 
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This  demurrer  was  overruled,  and  judgment  rendered  tliereon 
as  aforesaid. 

During  the  progress  of  the  cause  in  the  court  below,  the 
people,  by  their  State's  Attorney,  tiled  the  affidavit  of  the  clerk  of 
the  court,  in  which  the  said  clerk  deposed  that  the  recognizance 
aforesaid  was  filed  in  his  office  on  the  9th  day  of  September, 
1846,  by  the  justices  aforesaid,  and  that  he  had  omitted  to  make 
the  u&ual  indorsement  thereon.  The  peojDle  thereupon  moved 
that  the  clerk  should  be  directed  to  file  said  recognizance,  nunc 
jpro  tunc.  This  motion  was  sustained,  and  the  indorsement 
made  accordingly.  An  exception  was  made  by  the  defendants 
to  the  ruling  of  the  court,  and  the  facts  aforesaid  embodied  in  a 
bill  of  exceptions.  The  defendants  prosecute  a  writ  of  error 
upon  the  following  assignments :  1.  Overruling  their  demurrer 
to  the  scire  facias  aforesaid ;  2.  Rendering  judgment  for  the 
said  people. 

W.  B.  ScATEs,  for  the  plaintiffs  in  error. 

One  justice  of  the  peace  is  constituted  a  court  for  the  purpose 
of  inquiry,  and  commitment,  and  taking  recognizance  for  man- 
slaughter.    Rev.  L.  1845,  p.  191,  §  203. 

In  case  the  justice  commits,  it  is  his  duty  to  take  a  recogni- 
zance for  his  appearance.     Ibid. 

And  which  shall,  when  not  taken  in  open  court,  be  certified, 
by  the  judge  or  justice.     Id.  §  205. 

A  similar  provision  is  made  in  certifying  by  sheriffs.  Id. 
p.  183,  §  175. 

Execution  cannot  be  awarded  on  sci.  fa.  until  all  the  parties 
are  brought  into  court.     1  Gill's  R.  110. 

And  there  should  be  actual  service  of  the  sci.  fa.  2  Scam. 
R.  306. 

There  is  a  distinction  between  this  case  and  that  of  Shattuck 
et  al.  V.  The  People,  4  Scam.  R.  4Y8,  because  there  the  bond  had 
been  properly  certified  by  the  justices  ;  and  in  a  case,  in  which 
two  were  required  to  sit.  But  in  this  case,  the  law  authorized 
one  to  sit,  and  to  certify  the  recognizance,  yet  we  find  two  jus- 
tices witnessing  the  bond  merely,  and  neither  of  them  certifying. 
And  had  either  certified,  it  would  still  be  impossible  to  determine 
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whicli  sat  in  the  case  as  the  court  of  inquiry,  and  which  was  ad- 
junct by  courtesy.  The  law  does  not  require  an  attestation  by 
way  of  witness,  but  an  official  certificate  of  its  having  been  enter- 
ed into,  and  approved.  7  Dana.  243  ;  6  Mon.  43 ;  4:  B.  Mon. 
418;  6Blackf.  314;  IToble  <y.  People,  4  Gill's  R.  434;  Sans 'y. 
People,  3  Gill's,  327;  2  Sup.  U.  S.  Dig.  681,  §  33.  The  recogni- 
zance itself  must  show  the  court  where  it  was  taken.  6  Yerg. 
354. 

W.  K.  Parish,  State's  Attorney,  and  R.  F.  "Wingate,  for  the 
defendants  in  error. 

The  approval  of  the  recognizance  in  this  case,  by  tivo  justices 
of  the  peace,  will  not  vitiate  the  same,  although  one  justice  might 
have  taken  it.  Are  the  cognizors  prejudiced  thereby?  The 
useless  shall  not  vitiate  the  useful. 

The  recognizance  is  witnessed  by,  or  certified  by  the  ofiicers 
taking  the  same.  This  is  a  substantia]  compliance  with  the 
statute.  The  recognizance  was  returned  into  court  by  officers 
duly  authorized  to  take  the  same.  The  sci.fa.  in  this  respect  is 
sufficient  on  demurrer.  The  State  v.  Cherry,  1  Meigs,  232  ;  Suple- 
ment  to  U.  S.  Dig.  684,  §  98;  Id,  681,  §  142;  Ross  v.  The 
State,  6  Blackf  314 ;  Starr  t>.  Commonwealth,  7  Dana,  243 ; 
Commonwealth  v.  Kimberlain,  6  Monroe,  43 ;  Commonwealth 
V.  Miller,  4  B.  Monroe,  418 ;  Shattuck  v.  People,  4  Scam.  477. 

Execution  may  be  awarded  on  a  sci.  fa.  against  those  of  the 
cognizors  who  have  been  served,  or  who  enter  their  appearance, 
where  the  recognizance  is  joint  and  several,  without  a  return  of 
two  "  nihiW'^  against  the  other  cognizors  or  personal  service  on 
them.  Sans  v.  People,  3  Gill,  327 ;  Crisman  v.  People,  Id. 
351 ;  Passfield  v.  People,  Id.  406. 

Tkeat,  C.  J.  Several  questions  arise  on  the  demurrer  to  the 
scire  facias. 

First.  It  is  contended,  that  the  obligation  set  out  in  the  scire 
facias  is  not  a  recognizance.  It  is  in  the  form  of  a  penal  bond, 
with  the  condition  of  a  recognizance.  It  was  held,  in  Shattuck 
-y.  The  Peeple,  4  Scammon,  477,  that  such  an  obligation,  under 
our  statute,  has  the  force  and  eifect  of  a  recognizance,  and  that 
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a  scire  facias  may  issue  upon  it.  as  such.      That  decision  fully 
disposes  of  this  objection. 

Second.  It  appeai-s,  from  the  scire  facias,  that  the  recogni- 
zance was  entered  into  before  two  justices  of  the  peace,  and  it 
is  insisted  that  it  is  void  for  that  reason,  inasmuch  as  the 
charge  of  manslaughter  was  examinable  by  one  justice.  It 
is  very  true,  that  one  justice  had  jurisdiction  of  the  charge  and 
might  legally  have  taken  the  recognizance,  but  tlie  obligation 
is  none  the  less  valid,  because  another  justice  was  associated 
with  him. 

Third.  It  is  objected  that  the  recognizance  copied  into  the 
scire  facias,  does  not  appear  on  its  face,  to  have  been  taken  and 
approved  by  the  justices,  and  by  them  certified  into  the  Circuit 
Court.  The  scire  facias,  however,  contains  an  express  averment 
that  the  recognizance  was  entered  into  before,  and  approved  by 
the  justices,  and  was  afterwards  filed  with  the  clerk  of  the  Cir- 
cuit Court,  whereby  it  became  a  matter  of  record  in  that  Court. 
This  allegation  is  admitted  by  the  demurrer  to  be  true,  and  it  is 
clearly  suflicient  to  sustain  the  judgment.  Under  it,  if  put  in 
issue,  the  people  could  have  shown  that  the  recognizance  was 
taken  and  approved  by  the  justices,  and  by  them  transmitted  into 
the  Circuit  Court.  The  case  of  Noble  v.  The  People,  4  Gilman 
433,  does  not  lay  down  a  contrary  doctrine.  In  that  case,  the 
averment  was  wanting. 

Fourth.  It  is  also  insisted,  that  the  sci7'e  facias  is,  defective  in 
not  averring  that  the  justices  had  power  and  authority  to  take  the 
recognizance.  It  does  aver  that  the  persons  before  whom  the 
recognizance  was  acknowledged,  were  justices  of  the  peace  for 
the  county  in  which  it  was  taken.  In  our  opinion,  this  allega- 
tion must  be  held  sufficient.  The  statute  confers  power  on  jus- 
tices of  the  peace  to  take  recognizances  in  all  cases  of  bailable 
offences  committed  in  their  county.  Their  authority,  in  this  re- 
spect is  general,  as  much  so  as  that  of  the  Circuit  Courts.  And  to 
this  extent  they  act  as  courts  of  general  jurisdiction.  The  rule, 
therefore,  that  presumptions  are  not  to  be  indulged  in  favor  of 
the  proceedings  of  courts  of  limited  jurisdiction,  is  not  applicable. 
Where  it  appears  that  these  officers  have  taken  the  recognizance 
of  a  party  charged  with  the  commission  of  a  bailable  ojffence  in 
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their  county,  the  presumption  properly  arises  that  they  acted 
within  the  line  of  their  duty  and  authority  ;  in  other  words,  that 
the  charge  was  regularly  preferred  and  examined,  and  the  proper 
decision  pronounced,  before  the  recognizance  was  entered  into. 
The  case  of  the  Commonwealth  v.  Kimberlain,  6  Monroe,  43,  is 
in  point.  There,  the  scire  facias  recited  that  Kimberlain  "  ap- 
peared before  Thomas  M.  Buckley  and  JACuben  Samuel,  two  of 
the  Commonwealth's  justices  of  the  peace  for  said  county  of 
Henry,"  and  acknowledged,  &c.  In  answer  to  the  objection 
that  it  did  not  sufficiently  appear  that  the  recognizance  was 
taken  by  persons  having  competent  authority,  the  court  said  : 
"  They  are  expressly  stated  to  be  justices  ;  we  are  bound  to 
notice  the  authority  and  jurisdiction  conferred  by  law  on  the  jus- 
tices of  the  county ;  that  they  acted  within  the  pale  of  their 
authority  in  taking  a  recognizance,  is  a  presumption  in  law 
which  will  stand  until  the  contrary  is  proved."  The  same  prin- 
ciple is  recognized  in  the  Commonwealth  v.  Miller,  4  B  Monroe, 
418,  and  Shattuck  v.  The  People,  supra. 

Fifth.  It  is  contended,  that  it  was  erroneous  to  enter  judgment 
against  two  of  the  cognizors,  before  the  other  was  brought  into 
court ;  and  the  case  of  x\lley  v.  The  People,  1  Gilman,  109,  is 
referred  to  in  support  of  the  position.  It  is  enough  to  observe, 
that  Alley  v.  The  People,  was  expressly  overruled  by  the  cases 
of  Sans  v.  The  People,  3  Gilman,  32T ;  Crisman  v.  The  People, 
Ibid.  351,  and  Pasiield  v.  The  People,  Ibid.  406,  in  all  of  which 
the  principle  is  settled,  that  on  a  scire  facias  upon  a  joint  and 
several  recognizance,  where  service  is  had  on  one  or  more  of  the 
cognizors,  and  a  return  of  nihil  as  to  the  rest,  execution  may  be 
awarded  against  those  served  with  process.  The  recognizance 
in  the  present  case  is  in  terms  joint  and  several. 

Sixth.  During  the  term  at  which  the  judgment  was  entered, 
the  court  directed  the  clerk  to  indorse  the  filing  of  the  recogni- 
zance nunc  pro  tunc  (a).  He  failed  to  comply  with  the  order,  and 
the  court,  at  the  succeeding  term,  directed  him  then  to  make  the 
proper  indorsement  on  the  recognizance,  which  was  done.  These 
orders  are  now  complained  of,  but  without  any  good  reason. 
They  but  required  the  clerk  to  do  what  he  ought  already  to  have 
done. 

Th»  jiidy merit  is  affirmed. 

(rt)What  is  a  filing,  2  Ind.  R.,  92. 


NOVEMBER  TERM,  1851.  15 


Hiss  et  nl.  v.  Wilton  et  al. 


Rachael  Rigg  et  al.,  Plaintiffs  in  Error,  v.  Hakky  Wilton  et 
al.,  Defendants  in  Error. 

ERROR  TO  ST.  CLAIR. 

Where  a  statute  is  copied  from  one  in  another  State,  which  has  there  received 
a  construction  wliicli  is  consistent  with  the  spirit  and  policy  of  our  laws, 
such  construction  may  with  propriety  be  adopted  by  our  courts. 

On  the  trial  of  an  issue  out  of  Chancery  arising  under  Revised  Statutes,  chap. 
109,  sec.  6,  the  burden  of  proof  is  on  the  party  affirming  the  execution  and 
validity  of  tlie  will,  and  he  has  the  right  to  open  and  conclude  the  argument 
of  the  cause. 

Under  such  an  issue,  the  party  holding  the  affirmative,  is  bound  to  prove  that 
the  contested  paper  is  the  last  will  and  testament  of  the  testator. 

Notwithstanding  the  probate,  the  issue  is  to  be  submitted  to  the  jury  as  a 
new  and  original  question,  to  be  determined  exclusively  upon  the  evidence 
introduced  before  them.  The  trial  is  de  novo,  and  without  regard  to  the  fact, 
that  the  instrument  has  been  admitted  to  probate. 

The  certificate  of  the  oaths  of  the  attesting  witnesses  at  the  time  of  the  pro- 
bate, may  be  offered  in  evidence  by  either  party ;  but  it  is  to  receive  such 
weight  only  as  the  jury  may  think  it  deserves,  in  connection  with  the 
other  proof  in  the  case. 

The  indispensible  requisites  of  a  will  are  that  it  must  be  signed  by  the  testa- 
tor, or  by  some  one  in  his  presence  and  by  his  direction,  and  be  attested 
in  his  presence  by  two  or  more  witnesses. 

On  the  question  of  the  sanity  of  the  testator,  no  particular  quantum  of  evi- 
dence is  necessary  in  order  to  sustain  the  validity  of  the  will,  upon  the  trial 
of  an  issue  out  of  Chancery,  under  the  statute ;  but  the  jury  should  deter- 
mine the  facts  upon  the  weight  of  evidence,  as  in  other  cases.  It  is  not  es- 
sential that  the  subscribing  witnesses  should  be  called,  or  that  when  called 
they  shoxild  concur  in  their  testimony ;  other  witnesses  may  be  examined, 
even  to  contradict  the  subscribing  witness. 

The  statement  in  tins  case  is  contained  in  the  opinion  of  the 
Court.  This  cause  was  heard  before  Koerner,  Justice,  and  a 
jury,  at  April  Term,  1848,  of  St.  Clair  Circirit  Court.  The  jury- 
found  for  the  defendants,  declaring  that  the  will  was  the  will  of 
Clement  Rigg.  The  errors  assigned  were  the  refusal  of  the 
Circuit  Court  to  give  the  instructions  asked  for  by  the  plaintiffs 
in  error,  and  the  refusal  of  a  new  trial. 


W.  H.  Underwood,  for  plaintiffs  in  error. 

In  trials  before  a  Probate  Court,  and  in  appeals  therefrom, 
two  subscribing  witnesses  must  concur  in  their  opinion  of  the 
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sound  mind  and  memory  of  the  testator.  Walker  v.  "Walker, 
2  Scam.  294.  Or  if  probate  is  disallowed,  on  appeal,  other  evi. 
dence  of  sanity  may  be  introduced.  Eevised  Laws,  596.  Lewis 
V.  Morris,  1  Dallas,  308. 

On  such  appeal,  the  executor  has  the  affirmative.  Brooks  v. 
Barrett,  7  Pick.  98.  And  when  defendant  proves  insanity  of 
testator  before  making  will,  the  presumption  is,  that  such  state 
of  mind  continued  to  the  time  of  making  the  will,  unless  the 
contrary- is  estabhshed.     2  Greenleaf's  Ev.  §  689. 

On  a  feigned  issue,  two  witnesses  must  each  testify  to  all  the 
facts  necessary  to  establish  the  will.  2  Daniel's  Ch.  Prac.  1019, 
1021.  Burwell  v.  Corbin,  1  liand.  K.  131,  Ml.  Hock  v.  Hock, 
6  Serg.  &  Rawle,  47. 

G.  KoERNER,  for  defendants  in  error. 

2  Starkie  on  Ev.  1266,  note  {/i),  126,  note  (m). 

Tkeat,  C.  J.  This  was  a  feigned  issue  out  of  Chancery  to 
determine  the  question,  whether  a  certain  paper  was  the  last 
will  and  testament  of  Clement  Rigg  {a).  The  plaintiffs  alleged 
that  it  was  not  his  last  will  and  testament;  the  defendants 
affirmed  that  it  was.  On  the  trial,  the  defendants  were  allowed 
to  open  and  conclude  the  case ;  and  both  of  the  subscribing 
witnesses  to  the  will  were  introduced,  and  testimony  was  offered 
tending  to  show  that  Rigg  was  of  unsound  mind  and  memory 
at  the  time  of  the  execution  thereof.  The  plaintiff's  asked  the 
court  to  instruct  the  jury :  Firsts  "  That  proof  by  one  subscrib- 
ing witness,  that  the  testator  executed  said  will,  and  that  said 
witness  believes  the  testator  to  be  of  sound  mind  and  memory 
at  the  time,  is  not  sufficient  to  establish  said  will."  Second^ 
"  That  the  sanity  of  the  testator  at  the  time  of  the  execution  of 
said  paper  writing,  is  an  affirmative  fact,  to  be  established  by 
those  affirming  the  validity  of  said  will,  and  who  hold  the  open- 
ing and  conclusion  of  the  case  before  the  jury."  Thirds  "  That 
unless  the  jury  are  satisfied  from  the  evidence,  that  the  sound 
mind  and  memory  of  the  said  Clement  Rigg,  at  the  time  of  the 
execution  of  the  said  paper  writing,  have  been  established,  either 

(o)  Mode   of  preserving  exceptions— Woodside  v.  Woodside,  21  111.  B.,  207;  Brockett  v. 
Brockett,  3  How.  U.  S.  R.,  691. 
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bj  the  concarring  testimony  of  the  two  subscribing  witnesses, 
to  their  belief  of  his  sound  mind  and  memory  at  the  time,  or  by 
other  circumstances  satisfying  them  of  his  sound  mind  and 
memory  at  that  time,  they  are  bound  to  find  said  paper  writing 
not  to  be  the  will  of  said  Eigg."  The  instructions  were  refused, 
and  the  plaintiffs  excepted.  The  jury  found  the  issue  in  favor  of 
the  defendants,  and  they  had  judgment. 

This  proceeding  was  had  under  the  6th  section  of  the  109th 
chap,  of  the  Revised  Statutes,  which  is  in  these  words:  "That 
if  any  person  interested,  shall,  within  five  years  after  the  probate 
of  any  such  will,  testament,  or  codicil  in  the  Court  of  Probate, 
as  aforesaid,  appear,  and,  by  his  or  her  bill  in  chancery,  contest 
the  validity  of  the  same,  an  issue  at  law  shall  be  made  up, 
whether  the  writing  produced  be  the  will  of  the  testator  or  tes- 
tatrix, or  not;  which  shall  be  tried  by  a  jury  in  the  Circuit 
Court  of  the  county  wherein  such  will,  testament,  or  codicil 
shall  have  been  proved  and  recorded,  as  aforesaid,  according  to 
the  practice  in  courts  of  chancery  in  similar  cases ;  but  if  no 
such  person  shall  appear  within  the  time  aforesaid,  the  probate 
as  aforesaid  shall  be  forever  binding  and  conclusive  on  all  the 
parties  concerned,  sa\ing  to  in f ants,  femes  coi'ert,  persons  absent 
from  the  State,  or  nan  coTTipos  mentis,  the  like  period  after  the 
removal  of  their  respective  disabilities.  And  in  all  such  trials 
by  jury,  as  aforesaid,  the  certificate  of  the  oaths  of  the  witnesses 
at  the  time  of  the  first  probate,  shall  be  admitted  as  evidence,  and 
to  have  such  weight  as  the  jury  shall  think  it  may  deserve." 

This  provision  is  in  substance  a  transcript  of  the  11th  and 
15th  sections  of  a  statute  of  Kentucky,  passed  on  the  24th  of 
February,  1797,  except  that  the  latter  statute  expressly  authorizes 
the  court  to  grant  new  trials  as  in  other  cases,  and  a  party  may 
appear  and  contest  a  will  within  seven  years  after  it  is  admitted 
to  probate.  But  these  differences  are  unimportant  as  respects 
this  case.  It  may,  therefore,  be  proper  to  ascertain  what  inter- 
pretation has  been  given  to  the  Kentucky  statute,  by  the  courts 
of  that  State.  And  if  it  has  there  received  a  definite  construction, 
and  one  that  is  consistent  with  the  spirit  and  policy  of  our  laws, 
it  may  with  propriety  be  applied  to  the  statute  under  considera- 
tion {a).  It  was  decided  in  Hay  don  v.  Hay  don,  6  J.  J.  Marshall, 

(a)    CampbeU  v.  Quinlin,  3  Scam.  R.,  288. 
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4:8.  and  Rogers  v.  Thomas,  1  B.  Mon.  390,  that  on  the  trial  of  an 
issue  under  the  statute,  the  burden  of  proof  is  on  the  party 
affirming  the  execution  and  validity  of  the  will,  and  consequently 
that  he  has  the  right  to  open  and  conclude  the  case.  In  the  lat- 
ter case,  the  court  held  that  such  party  is  bound  to  prove  affirma- 
tively that  the  contested  paper  is  the  last  will  and  testament  of 
the  testator.  The  issue  is  to  be  submitted  to  the  jury  as  a  new 
and  original  question,  and  determined  exclusively  upon  the  evi- 
dence introduced  before  them.  The  trial  is  de  novo,  and  without 
regard  to  the  fact  that  the  instrument  has  been  admitted  to  pro- 
bate. The  certificate  of  the  oathsof  the  witnesses  at  the  time  of 
the  probate,  may  be  offered  in  evidence  by  either  party  ;  but  it  is 
to  receive  such  weight  only  as  the  jury  may  think  it  deserves,  in 
connection  with  the  other  proof  in  the  case. 

We  are  satisfied  that  this  rule  of  construction  is  sound  and 
reasonable,  and  well  calculated  to  carry  out  the  real  intentions 
of  the  legislature.  In  practice  it  will  best  promote  the  ends  of 
justice,  and  protect  the  right  of  parties.  Wills  are  generally  ad- 
mitted to  probate  upon  the  ex  parte  statements  of  the  attesting 
witnesses,  when  no  opportunity  is  afforded  the  parties  interested 
to  appear  and  insist  on  their  rights.  The  object  of  the  statute 
in  questi6n  is  to  give  them  the  benefit  of  a  full  and  thorough 
investigation  of  all  the  circumstances  attending  the  execution  of 
the  will.  And  they  are  not  to  be  embarrassed  or  predudiced,  by 
the  previous  proceedings  before  the  probate  court.  The  party 
who  relies  on  the  will  is  called  upon  to  prove  anew  its  execution 
and  validity  {a).  And  what  he  is  required  to  prove  to  sustain  the 
instrument,  the  other  party  is  permitted  to  disprove  in  order  to 
defeat  it.  There  are  some  indispensable  requisites  to  the  due 
execution  of  a  will.  It  must  he  signed  by  the  testator,  or  by 
some  one  in  his  presence  and  by  his  direction;  and  attested  in 
his  presence,  by  two  or  more  witnesses.  A  paper  that  has  not 
thus  been  subscribed  and  witnessed,  has  no  force  or  effect  as  a 
will  under  our  statute.  But  as  to  all  other  questions  affecting 
its  validity,  such,  for  example,  as  the  sanity  or  capacity  of  the 
testator,  no  particular  quantum  of  evidence  is  necessary  on  the 
trial  of  an  issue  under  the  statute.  The  jury  are  to  hear  the 
proofs  submitted  by  the  parties,  and  decide  the  issue  as  they 

(a)    Potter  v.  Potter,  41  111.  R.,  80. 
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would  any  other  question  of  fact,  according  to  the  weight  of  the 
evidence.  'Nor  is  it  essential  that  the  proof  should  be  made  by 
particular  witnesses.  The  subscribing  witnesses  need  not  con- 
cur in  testifying  to  the  sound  mind  and  memory  of  the  testator ; 
and  the  will  may  be  even  established  against  their  testimony. 
The  party  sustaining  the  will  is  not  bound  to  call  them,  although 
a  failure  to  do  so,  unexplained,  might  be  regarded  as  a  sus- 
picious circumstance.  It  is  enough,  that  the  jury  are  convinced, 
from  any  legitimate  testimony,  of  the  sanity  and.  capacity  of  the 
testator.  It  would  indeed  be  a  harsh  rule  to  hold,  that  after  a 
lapse  of  many  years,  a  will  could  only  be  established  b}"  the  con- 
curring testimony  of  two  of  the  subscribing  witnesses.  They 
may  be  in  the  interest  of  the  assailants  of  the  will,  or  beyond 
the  reach  of  those  seeking  to  sustain  it.  It  may  be  true,  that  in 
the  admission  of  a  will  to  probate  in  the  first  instance,  two  of 
the  attesting  witnesses  must  declare  the  circumstances  under 
which  it  was  executed,  and  their  belief  that  the  testator  was  of 
sound  mind  and  memory.  But  the  reasons  for  such  a  requisi- 
tion are  to  be  found  in  the  fact,  that  the  will  may  be  presented 
by  the  executor,  and  admitted  to  record,  upon  the  ex  jparte  testi- 
mony of  the  witnesses,  without  notice  to  the  parties  interested, 
and  without  an  opportunity  on  their  part  to  appear  and  resist 
the  application.  But  these  reasons  do  not  exist  in  the  case  of 
the  trial  of  an  issue  out  of  chancer3^  In  such  case,  the  parties 
are  brought  before  the  court  for  the  express  purpose  of  having  all 
questions  respecting  the  validity  of  the  will  forever  put  at  rest. 
It  was  clearly  the  design  of  the  legislature  that  an  issue  under 
the  statute,  should  be  determined  like  every  other  issue  out  of 
chancery,  upon  the  weight  and  preponderance  of  the  testimony 
adduced  by  the  parties.  This  may  be  gathered  from  the  expres- 
sion in  the  statute,  that  the  issue  shall  be  tried  by  a  jury,  "  ac- 
cording to  the  practice  of  courts  of  chancery  in  similar  cases." 
And  it  is  further  evidenced  by  the  provisions  of  an  act  of  the 
25th  of  February,  1845,  which  declares,  that  when  probate  of  a 
will  shall  be  refused,  and  an  appeal  shall  be  prosecuted,  the  party 
seeking  probate  may  support  the  will,  by  any  evidence  that  would 
be  competent  on  the  trial  of  an  issue  out  of  chancery,  for  the 
purpose  of  contesting  the  validity  thereof. 
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In  our  view  of  this  case,  the  second  instruction  was  correct, 
and  the  court  erred  in  refusing  it.  The  judgment  must,  there- 
fore, be  reversed,  and  the  cause  remanded,  for  another  trial  of 
the  issue. 

Judgment  reversed. 


James  Marshall,  Appellant,  v.  John  Cunningham  et  al.,  Ap- 
pellees. 

APPEAL   FROM  MARION. 

In  a  trial  of  right  of  property,  the  only  question  for  decision  is,  does  the  pro- 
perty belong  to  the  claimant.  He  is  bound  to  show  that  the  property  be- 
longs to  him,  and  is  therefore  not  subject  to  sale  on  execution. 

An  execution  becomes  a  lien  upon  the  personal  property  of  the  defendant 
from  the  time  it  is  delivered  to  the  constable,  and  any  subsequent  sale  can- 
not affect  the  rights  of  the  plaintiflF. 

This  cause  was  tried  before  Marshall,  Judge,  and  a  jury,  at 
May  term,  1851,  of  the  Marion  Circuit  Court.  The  jury  found 
"  that  the  property  in  dispute  is  the  property  of  the  claimants." 
James  Marshall,  the  plaintiff  in  the  execution  by  virtue  of  which 
the  property  claimed  was  levied  upon,  took  this  appeal.  The 
facts  of  the  case  are  set  out  in  the  opinion  of  the  court. 

J.  N.  Haynie,  for  appellant. 

W.  B.  ScATES,  for  appellees. 

Treat,  C.  J.  Marshall  recovered  a  judgment  against  Hamil- 
ton, before  a  justice  of  the  peace ;  and  an  execution  issued  there- 
on was  levied  on  a  mare  and  colt,  which  were  claimed  by  Cun- 
ningham and  Marshall.  On  the  trial  of  the  right  of  property  in 
the  Circuit  Court,  where  the  case  was  pending  by  appeal,  the 
constable  testified  that  the  plaintiff  sued  out  a  warrant  against 
Hamilton  and  placed  it  in  his  hands  ;  he  arrested  Hamilton  and 
brought  him  into  town ;  Hamilton  rode  the  mare,  the  colt  fol- 
lowing, and  both  were  then  his   property ;  witness  saw  the  mare 
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tied  to  a  stake,  and  Hamilton  and  Cunningham  conversing  to- 
gether near  the  place  ;  Hamilton  confessed  the  judgment,  and 
the  execution  was  immediately  issued,  and  delivered  to  the  wit- 
ness; he  went  with  the  same  to  Hamilton,  but  could  find  no 
property ;  three  or  four  days  afterwards,  he  levied  on  the  mare 
and  colt  in  the  possession  of  Cunningham,  and  had  not  seen 
them  in  his  possession  before.  This  was  all  of  the  evidence. 
The  jury  found  that  the  property  belonged  to  the  claimants. 
The  court  refused  a  new  trial,  and  the  claimants  had  judgment. 

In  the  trial  of  the  right  of  property  under  our  statute,  the  only 
question  is,  whether  the  property  levied  on  belongs  to  the  claim- 
ant. The  verdict  must  be  against  him  unless  it  affirmatively 
appears  that  he  is  the  owner.  He  is  bound  to  show  that  the 
property  belongs  to  him,  and  is  therefore  not  subject  to  sale  on 
the  execution.  In  the  present  case  the  execution  became  a  lien 
on  the  personal  property  of  Hamilton  from  the  time  it  was  de- 
livered to  the  constable.  Rev.  Sts.  ch.  59,  §  78.  Any  subse- 
quent sale  or  transfer  to  the  claimants  could  not  affect  the  rights 
of  Marshall.  The  title  to  the  mare  and  colt  was  in  Hamilton 
just  before  the  execution  was  placed  in  the  hands  of  the  officer. 
The  proof  failed  to  show  that  the  claimants  had  previously 
acquired  any  interest  in  them.  The  fact  that  they  were  found 
in  the  possession  of  Cunningham  several  days  afterwards,  cou- 
pled with  the  circumstance  of  the  conversation  between  him  and 
Hamilton,  did  not  authorize  the  inference  that  the  property  had 
been  sold  to  the  claimants,  or  the  possession  even  transferred  to 
them,  before  the  lein  attached  (a).  The  claimants  should  have  gone 
further,  and  proved  that  they  purchased  the  property  before  the 
constable  received  the  execution  ;  or  that  they  obtained  the  pos- 
session before  that  time,  from  which,  perhaps,  the  jury  might  have 
inferred  a  purchase.  The  court  should  have  granted  a  new 
trial. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

(a)  People  v.  Bradley,  17  111.  R.,  487. 
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Thomas  W.  McDonald,  Plaintiff  in  Error,  v.  Caktek  T.  Wilkie 
et  al..  Defendants  in  Error, 

ERROR  TO  JEFFERSON. 

A  demurrer  to  a  rejoinder  opens  the  whole  record,  and  will  be  carried  back  to 

the  first  substantial  defect  in  the  pleadings. 
A  constable  is  protected  in  the  execution  of  process  issued  by  a  justice  of  the 

peace,   which  shows  upon  its  face  that  the  justice  had  jurisdiction  of  the 

subject-matter,  and  nothing  appears  to  apprise  him  that  the  justice  had  not 

jurisdiction  of  the  person. 
If  a  constable  have  notice  of  an  excess  or  want  of  jurisdiction  in  a  justice  to 

issue  the  process,  he  would  render  himself  liable  by  acting  under  it. 
A  judgment  which  is  joint  in  favor  of  several  defendants,  and  erroneous  as 

to  one,  will  be  reversed  as  to  all. 
Except  in  cases  of  judgments  in  actions  of  trespass  or  trover,  a  justice  of  the 

peace  cannot  issue  an  execution  against  the  body  of  a  defendant  before  an 

execution  against  the  property  has  been  issued  and  returned  unsatisfied. 

McDonald  brought  an  action  of  trespass  for  an  assault,  bat- 
tery, and  false  imprisonment  against  the  defendants  in  error. 
To  which  they  severally  pleaded  the  general  issue ;  and  also 
specially : 

That  on  the  18th  April,  1850,  defendant  Wilkie  recovered  a 
judgment  for  $99.99  and  costs  against  said  plaintiff,  before  said 
Lyonberger,  a  justice  duly  authorized  and  having  jurisdiction, 
&c.,  in  an  action  of  debt ;  that  Wilkie  made  oath  before  said 
justice,  that  he  verily  believed  plaintiff  to  be  able  to  pay  said 
iudgment,  and  that  he  withholds  his  money  and  secretes  his 
property  from  the  officer,  so  that  the  debt  cannot  be  levied — 
said  justice  having  power  to  administer  such  oath — and  de- 
manded an  execution  against  the  body  of  said  plaintiff;  which 
are  the  supposed  trespasses  according  to  Wilkie's  plea. 

Lyonberger's  plea  also  averred,  that  he  thereupon  issued  a 
capias  against  the  body  of  said  plaintiff,  and  delivered  it  to  said 
Lowry  as  a  constable. 

Lowry's  plea  contains  the  additional  averment,  that  said  writ 
commanded  him  to  make  $99.99  of  the  goods  and  chattels  of 
said  plaintiff",  and  on  default  thereof  that  he  arrest  and  com- 
mit said  plaintiff  to  the  jail  of  said  county,  (fee;  and  that 
plaintiff,  failing  to  surrender  property,  he  gently  laid  his  hands 
upon  plaintiff  and  imprisoned  him,  as  he  lawfully  might. 
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Separate  demurrers  to  these  pleas  were  overruled. 

Thereupon  the  plaintiff  replied  severally  and  specially,  that 
before  the  rendition  of  said  judgment  on  the  8th  April,  1850, 
Wilkie  made  oath  before  said  Lyonberger,  and  on  9th  April 
aforesaid  caused  an  attachment  in  said  suit  to  be  issued  by  said 
Lyonberger,  he  having  authority,  &c.,  against  as  much  of  the 
personal  property  of  said  plaintiff  as  would  be  of  sufficient  value 
to  satisfy  said  Wilkie  in  the  sum  of  $99.99  ;  and  such  estate 
so  attached,  to  secure,  &c. 

That  said  writ  was  put  into  the  hands  of  Lowry,  a  con- 
stable, and  on  10th  April  he  took  a  roan  mare  and  brown 
horse,  each  worth  $75,  bridle,  saddle  and  sheepskin,  worth  $25, 
and  on  15th  April  took  a  trunk  worth  $25.  All  these  were  the 
property  of  plaintiff  and  of  the  value  of  $200,  and  enough  to 
pay  said  judgment,  and  all  which  Lowry  carried  away,  and 
which  remained  in  his  hands  undisposed  of  in  any  way  at  the 
time  of  the  making  the  oath  by  said  Wilkie,  the  issuing  of  the 
capias  by  said  Lyonberger,  and  of  the  arrest  and  imprisonment 
by  said  Lowry.  And  that  at  and  before  these  times  no  execu- 
tion had  been  issued  against  said  plaintiff's  goods,  or  order  of 
sale  of  said  property  so  levied  on. 

Demurrers  to  these  replications  were  overruled. 

Defendants  severally  rejoined,  that  at  the  time  John  Lowry 
had  not  taken,  and  then  had  in  his  possession,  under  said  at- 
tachment, goods,  &c.,  of  plaintiff  sufficient  to  pay  said  debt. 

The  plaintiff  demurred  to  each  rejoinder,  and,  as  the  bill  of 
exceptions  shows,  at  the  same  time  moved  for  default  for  so 
much  as  is  unanswered  by  pleas  and  the  rejoinders,  which  the 
court  refused,  and  also  overruled  the  demurrers,  and  rendered 
judgment  thereupon  for  costs  against  the  plaintiff.  Denning, 
Judge,  presiding,  at  May  term,  1851,  of  Jefferson  Circuit  Court. 

W.  B.  SoATES,  for  plaintiff  in  error. 

If  a  plea  do  not  fully  answer  all  that  it  purports  to  answer 
in  the  introductory  part,  it  is  bad.     1  Chit.  PI.  523,  524,  625. 

And  it  is  proper,  upon  filing  a  demurrer  or  replication  to  such 
a  pleading,  to  ask  default  or  judgment  for  the  unanswered  part 
of  the  declaration  or  other  pleading.     1  Chit.  PI.  523,  625. 
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A  party  is  not  entitled  to  final  process  of  capias  until  he  make 
oath  that  the  debtor  refuses  to  surrender  his  property.  Rev.  St. 
1845,  p.  282,  §  1. 

Executions  are  not  to  issue  on  judgments  of  justices  of  the 
peace  under  twenty  days,  except  plaintifi'  make  oath  that  he 
believes  the  debt  will  be  lost,  vs^hen  it  may  issue  immediately 
and  be  levied,  but  no  sale  can  be  made  for  twenty  days.  Id. 
p.  322,  §  53. 

Capias  in  execution,  in  the  first  instance,  is  not  allowed,  even 
for  fine  and  costs  in  cases  of  assault,  assault  and  battery,  and 
affrays,  but  a  Jieri  facias.     Id.  p.  329,  §  97. 

D.  Baugh,  for  the  defendants  in  error. 

Cited  Rev.  St.  p.  328,  §  91 ;  1  Chit.  PI.  182, 183,  611,  614,  618  ; 
20  Johns.  Rep.  165,  404;  2  Conn.  700;  11  Mass.  500  ;  2  Litt. 
234 ;  6  Greenl.  421 ;  9  Conn.  141  ;  6  Wend.  382. 

Trumbull,  J.  McDonald  sued  Wilkie,  Lyonberger,  and 
Lowry  in  an  action  of  trespass  vi  et  arinis.  The  defendants 
pleaded  separately,  and  the  case  was  decided  on  a  demurrer  to 
rejoinders,  which  the  court  overruled,  and  gave  judgment  against 
the  plaintiff  for  costs. 

Since  the  judgment  in  the  Circuit  Court,  Lyonberger  has  de- 
ceased, whereby  the  suit  as  to  him  has  abated,  and  it  will  be  un- 
necessary to  notice  the  pleas  which  he  filed. 

The  demurrer  to  the  rejoinders  opens  the  whole  record,  and 
will  be  carried  back  to  the  first  substantial  defect  in  the  plead- 
ings. 

The  special  plea  filed  by  Wilkie  states,  in  substance,  that 
before  the  assaulting,  imprisoning,  &c.,  of  the  plaintiff',  as  alleged 
in  his  declaration,  he  had  obtained  a  judgment  against  him  for 
ninety-nine  dollars  and  ninety-nine  cents,  before  Lyonberger,  a 
duly  qualified  justice  of  the  peace  having  jurisdiction  to  enter 
such  judgment ;  that  he  made  oath  before  said  justice  that  he 
verily  believed  McDonald  to  be  able  to  pay  the  judgment,  but 
that  he  withheld  his  money  and  secreted  his  property  from  the 
officer,  so  that  the  debt  could  not  be  levied ;  and  thereupon  he 
demanded  an  execution  against  the  body  of  McDonald,  as  he 
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lawfully  might  for  the  causes  aforesaid,  which  was  the  supposed 
trespass  complained  of.  This  plea  is  clearly  bad.  It  does  not 
even  allege  that  a  ca.  sa.  ever  issued ;  and  if  it  did,  there  is  no 
averment  that  McDonald  was  arrested  and  imprisoned  under  it. 
The  fact  that  Wilkie  made  oath  before  a  justice  of  the  peace 
and  demanded  an  execution  against  the  body  of  McDonald,  was 
surely  no  justification  for  his  assaulting  him.  To  have  made 
the  plea  good,  it  should  have  gone  on  to  allege,  that  the  justice 
issued  the  capias  ad  satisfaciendum  y  that  the  writ  was  subse- 
quently placed  in  the  hands  of  an  officer  to  execute,  and  that 
under  and  by  virtue  of  it  McDonald  was  arrested  and  impri- 
sioned.  The  plea  was  no  answer  to  the  replication,  and  the  de- 
murrer to  the  rejoinder  to  replication  should  have  been  carried 
back  and  sustained  to  this  plea. 

The  plea  of  Lowry  justified  the  trespasses  complained  of 
under  a  writ  of  ca.  sa.  placed  in  his  hands,  as  constable,  to  be 
executed,  and  we  think  presented,  prima  facie^  a  good  defence  to 
the  action,  so  far  as  he  was  concerned.  A  constable  is  protected 
in  the  execution  of  process  issued  by  a  justice  of  the  peace, 
which  shows  upon  its  face  that  the  justice  had  jurisdiction  of 
the  subject-matter,  and  nothing  appears  to  apprise  him  that  he 
had  not  jurisdiction  also  of  the  person.  If  the  officer  have 
notice  of  an  excess  or  want  of  jurisdiction  in  the  justice  to  issue 
the  process,  he  would  doubtless  render  himself  liable  by  acting 
under  it.     Barnes  v.  Barber,  1  Gilm.  401  {a). 

If  it  were  admitted  that  the  ca.  sa.  was  issued  without  author- 
ity, there  is  nothing  in  the  pleadings  to  show  that  Lowry  had 
knowledge  of  that  fact.  The  replication  to  his  plea  was  wholly 
defective.  It  failed  to  show  that  the  pleadings  in  the  case  of 
the  attachment  had  any  connection  with  the  judgment  upon 
which  the  ca.  sa.  issued.  For  aught  that  appears,  there 
may  have  been  two  actions  against  the  plaintiff"  for  different 
demands,  one  by  attachment,  and  the  other  in  the  ordinary 
mode.  It  is  wholly  immaterial  whether  Lowry's  rejoiiider  to 
this  replication  was  good  or  not.  It  was  certainly  good  enough 
for  a  bad  replication,  and,  had  a  separate  judgment  b«en  entered 
in  his  favor  for  costs,  this  court  would  have  been  compelled,  as 
to  him,  to  affirm  the  judgment.     The  judgment,,  however,  being 

(o)  Post,  603. 
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joint  in  favor  of  all  the  defendants,  and  erroneous  as  to  one,  will 
have  to  be  reversed  as  to  all.  A  judgment,  jointly  entered  in 
favor  of  several  defendants,  whether  in  an  action  upon  contract 
or  for  tort,  cannot  be  affirmed  as  to  one  and  reversed  as  to  ano- 
ther. Such  a  judgment  is  an  entirety,  and  must  stand  or  fall 
together.  Harmon  v.  Brotherson,  1  Denio,  537 ;  Cruikshank  v. 
Gardner,  2  Hill,  333  ;  Sheldon  v.  Quinlen,  5  Hill,  441 ;  Gaylord 
V.  Payne,  4  Conn.  190  ;  Bac.  Ab.  Tit.  Error,  M. 

As  the  case  has  to  be  remanded,  it  will  be  proper  to  express 
an  opinion  upon  the  right  of  the  justice  of  the  peace  to  issue 
an  execution  against  the  body,  upon  the  state  of  facts  set  forth 
in  the  plea  of  Wilkie ;  which  was  the  main  point  argued  by 
counsel,  and  which  will  doubtless  arise  again  upon  an  amend- 
ment of  the  pleadings  in  the  court  below. 

The  decision  of  this  question  involves  a  construction  of  the 
ninety-first  section  of  the  act  concerning  justices  of  the  peace 
and  constables,  which  is  as  follows  :  "  In  cases  of  judgment  for 
debt,  whenever  the  plaintiff,  or  his  authorized  agent,  shall  make 
oath,  before  the  justice  in  whose  office  such  judgment  may  be, 
that  he  or  she  verily  believes  the  defendant  or  defendants  to  be 
able  to  pay  such  judgment,  and  withholds  the  money,  or  secretes 
his,  her,  or  their  property  from  the  officer,  so  that  the  debt  can- 
not be  levied,  it  shall  be  lawful  for  the  plaintiif  to  demand,  and 
for  the  justice  to  issue,  execution  against  the  body  of  such 
defendant  or  defendants." 

Under  this  provision  of  the  statute,  it  is  insisted,  by  the 
defendant's  counsel,  that  a  plaintiff,  upon  obtaining  judgment 
before  a  justice  of  the  peace,  has  the  right,  immediately  upon 
making  the  requisite  affidavit,  to  sue  out  execution  against  the 
body  of  the  defendant,  without  having  first  had  an  execution 
issued  against  his  goods  and  chattels,  and  returned  unsatified. 
We  do  not  so  understand  the  law.  The  ninety-first  section, 
above  quoted,  is  but  a  reiteration  of  the  first  section  of  the  act 
concerning  insolvent  debtors,  (Rev.  Stat.  ch.  52,)  which  authorizes 
a  ea.  sa.  against  the  body  of  a  defendant  in  execution  in  no  case, 
except  he  shall  refuse  to  surrender  his  estate,  goods  or  chat- 
tels, for  the  satisfaction  of  an  execution  which  may  have  been 
issued  against  his  property.      These  provisions  of  the  statute 
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being  in  pari  materia,  are  to  be  construed  together,  and,  when 
considered  in  that  connection,  there  can  be  no  question,  except 
in  cases  of  judgments  in  actions  of  trespass  or  trover  before 
justices  of  the  peace,  specially  provided  for  by  sec.  90,  ch.  59, 
that  an  execution  must  first  issue  against  the  property  of  the 
defendant,  before  one  can  lawfully  issue  against  his  body.  How 
is  it  possible  for  a  defendant  to  withJiold  or  secrete  his  property 
from  an  officer,  as  specified  in  the  ninety-first  section,  when 
there  has  been  no  ofiEicer  clothed  with  authority  to  take  or  seize 
his  property  ? 

Taken  by  itself,  a  fair  construction  of  this  provision  of  the 
statute  would  not  justify  an  execution  against  the  body  in  the 
first  instance;  but,  when  considered  in  connection  with  the  pro- 
visions of  the  insolvent  debtor's  act,  it  is  clear  that  a  justice  of 
the  peace  transcends  his  authority,  who  issues  execution  upon 
a  judgment  founded  upon  contract  against  the  body  of  a  defend- 
ant, before  an  execution  has  been  issued  and  returned  unsatis- 
fied against  his  property  («)•. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  that  ccurt  to  enter  a  sepa- 
rate judgment  for  the  defendant,  Lowry,  on  the  demurrer  of 
plaintiflf  to  his  rejoinder,  and  with  leave  to  Wilkie  to  plead  a  de 
novo. 

Judgment  reversed. 


Trustees   of  Schools,   Town  one    South,  Range  five  West, 
Plaintiffs  in  Error,  v.  Sikledon  Tatman,  Defendant  in  Error. 

ERROR  TO  CLINTON. 

A  ferry  franchise  is  not  secured  to  the  inhabitants  of  a  township,  by  the  or- 
dinance of  1818,  which  provides  that  section  sixteen  in  each  township  shall 
be  granted  for  the  use  of  schools. 

A  ferry  franchise  is  not  an  incident  to  the  ownership  of  land. 

A  party  cannot  exercise  a  ferry  franchise  on  his  own  land  without  the  consent 
of  the  State. 

(a)  In  re  Smith,  16  lU.  R.,  350  and  notes. 
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A  franchise  to  a  public  corporation,  is  subject  to  the  superintendence  and  con- 
trol of  the  State,  and  may  be  modified  or  destroyed,  as  the  exigencies  of  the 
public  may  demand,  so  that  their  property  is  not  diverted  from  its  uses  and 
objects. 

Trustees  of  schools  are  public  corporations,  to  be  controlled  and  regulated  by 
the  legislature. 

The  sale  of  school  lands  to  a  party  who  had  a  ferry  franchise,  would  not  be 
affected  by  a  forfeiture  of  the  franchise ;  the  sale  and  franchise  being  inde- 
pendent, his  title  to  the  lots  would  not  l)e  affected  by  the  loss  of  the  fran- 
chise. 

The  State  alone  could  insist  upon  a  waiver  or  forfeiture  of  the  ferry  franchise. 

The  school  trustees  filed  their  bill  in  the  Clinton  Circuit  Court, 
setting  forth  among  other  things,  that  section  sixteen,  in  each 
township,  is  granted  by  law  to  the  State  for  the  use  of  the  inha- 
bitants of  the  several  townships,  for  the  benefit  of  schools.  That 
section  sixteen,  through  which  the  Kaskaskia  River  flows,  is  the 
major  part  thereof  in  Clinton  county,  and  that  on  the  same  a 
feri'y  was  regularly  established,  by  an  act  of  the  legislature  of 
28th  February,  1833.  By  the  act  regulating  ferries,  (Rev.  Code 
of  1833,)  whenever  a  ferry  is  upon  school  land,  it  shall  be  for 
the  use  of  the  inhabitants.  By  the  act  of  23d  February,  1843, 
(Laws  of  1843,  p.  276,)  the  school  commissioner  of  Clinton 
county  was  required  to  sell  lots  five  and  six  in  section  sixteen, 
in  town  one  south,  range  five  west,  and  the  purchaser  to  have 
and  enjoy  the  ferry  privilege  forever.  Provided  he  would  make, 
within  three  years,  a  good  road  above  high-water  mark,  leading 
to  the  ferry  across  the  bottom  lands  of  said  river,  and  that  Tat- 
man became  the  purchaser  of  the  lots  for  the  sum  of  four  hun- 
dred and  ninety-two  dollars.  The  bill  states,  that  before  the 
expiration  of  the  three  years,  Tatman,  by  fraud,  obtained  of  the 
legislature  the  passage  of  a  law  (Acts  of  1845)  extending  the 
time  for  completing  the  road,  but  that  it  was  never  completed  ; 
and  that  the  legislature,  at  the  session  of  1851,  (see  Session 
Laws,  p.  231,)  repealed  this  proviso  requiring  the  road  to  be 
built  over  the  bottom  land  adjacent  to  the  river.  That,  encum- 
bered with  the  proviso  requiring  the  making  of  the  road,  the 
land,  worth  $2,500,  sold  for  but  $492,  and  the  inhabitants 
consequently  lost  the  difi'erence.  The  bill  prays  that  the  sale  to 
Tatman  may  be  declared  void,  on  the  ground  that  the  legisla- 
ture had  not  the  power  thus  to  appropriate  the  money  of  the 
fichools,  or  the  fund  for  their  support,  to  the  making  of  the  road ; 
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more  especially  as  the  road  over  the  bottom  lands,  which  was  a 
part  of  the  contract,  has  never  been  made.  The  bill  alleges 
that  the  proceeds  of  the  ferry  amount  to  $500  a  year,  and 
prays  for  an  account  from  Tatman. 

A  demurrer  to  this  bill  was  sustained  in  the  Circuit  Court. 
To  correct  this  decision  of  the  Circuit  Court,  the  school  trustees 
sued  out  this  writ  of  error. 

Underwood,  Judge,  presiding  in  the  Clinton  Circuit  Court,  at 
October  Term,  1851,  rendered  the  judgment  sustaining  the 
demurrer. 

S.  Beeese  and  1).  White,  for  appellants. 

G.  KoERNER,  for  appellee. 

Treat,  C.  J.  It  is  provided  by  the  ordinance  of  the  18th  of 
April,  1818,  that  section  sixteen  in  every  township  shall  be 
granted  to  the  State,  for  the  use  of  the  inhabitants  of  such  town- 
ship, for  the  use  of  schools.  The  act  of  the  28tli  of  February, 
1833,  recognized  a  ferry,  as  regularly  established  across  the 
Kaskaskia  River,  on  section  sixteen,  township  one  south,  range 
five  west,  and  conferred  authority  on  the  County  Commissioners' 
Court  to  renew  the  ferry  license  to  the  trustees  of  schools,  or  the 
lessee  of  the  section.  In  1842,  the  school  commissioner  sold 
the  whole  of  this  section  except  lots  five  and  six,  which  he 
withheld  from  sale  for  ferry  purposes.  The  2d  section  of  an  act  of 
23d  of  February,  1843,  required  the  commissioner  to  sell  the 
reserved  lots  at  public  auction.  The  3d  section  declared  that  the 
purchaser  of  the  lots  might  forever  have  and  enjoy  all  the  ferry 
privileges  pertaining  to  the  sixteenth  section,  provided  he  should, 
within  three  years,  m^ke  the  road  leading  through  the  bottom, 
to  and  from  the  ferry,  above  high-water  mark  (a).  The  lots  were 
sold  and  conveyed  to  Sirledon  Tatman,  for  the  sum  of  $492. 
By  an  act  of  the  '2Sd  Feb.  1845,  the  time  for  the  construction 
of  the  road  was  extended  to  the  1st  of  May,  1847;  and  the  act 
of  the  15th  of  February,  1851,  repealed  the  3d  section  of  the  act  of 
February,  23d,  1843.  In  September,  1851,  the  trustees  of 
schools  filed  a  bill  in  chancery,  against  Tatman,  setting  forth 

(a)  Laws  1843,  p.  276 ;  Laws  184S,  p.  168 ;  Laws  1851,  p.  23r;  Laws  1853,  p.  605. 
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the  foregoing  state  of  facts,  and  alleging  that  lots  five  and  six 
and  the  ferry  privileges  were  worth,  and  would  have  brought  at 
the  sale,  $2,500.  and  praying  that  the  sale  might  be  set  aside, 
and  Tatman  held  to  account  for  the  rents  and  profits  of  the 
ferry.     The  court  sustained  a  demurrer,  and  dismissed  the  bill. 

It  is  insisted  that  the  act  of  1843  appropriated  the  property  of 
the  township  to  the  construction  of  the  road;  and,  therefore,  that 
the  sale  was  invalid,  and  should  be  set  aside.  We  hold  that  the 
legislature  has  not  attempted  to  exercise  any  such  power.  The 
sale  did  not  divert  any  portion  of  the  property  belonging  to  the 
township.  The  act  directed  a  sale  of  the  land,  but  did  not  in- 
terfere with  the  proceeds.  It  simply  provided  for  a  conversion 
of  the  land  into  money.  The  proceeds  were  to  go  into  the 
treasury  of  the  township.  There  is  no  preteiice  that  the  lots  did 
not  bring  their  full  value^  The  only  complaint  is,  that  a  ferry 
franchise  was  not  sold  with  the  lots,  and  the  gross  proceeds 
added  to  the  funds  of  the  township.  The  township  had  no 
rights  in  a  ferry  franchise,  that  were  not  subject  to  the  entire 
control  of  the  legislature.  The  ordinance  secured  the  sixteenth 
section  to  the  inhabitants  of  the  township,for  the  use  of  schools. 
But  they  did  not  thereby  acquire  any  right  to  a  ferry  franchise. 
Such  a  franchise  is  not  an  incident  to  the  ownership  of  land.  A 
party  cannot  exercise  a  ferry  franchise  on  his  own  land,  without 
the  consent  of  the  State.  Franchises  are  creatures  of  the  sove- 
reign power,  which  it  may  grant  or  refuse  at  pleasure.  Even 
if  a  franchise  to  keep  a  ferry  on  the  sixteenth  section  h:.d  been 
granted  to  the  trustees,  it  was  competent  for  the  legislature  to 
revoke  it.  A  grant  of  this  character  to  a  public  corporation, 
may,  at  any  time,  be  resumed  by  the  State.  It  is  not  like  the 
case  of  the  grant  of  a  franchise  to  an  individual,  or  a  private 
corporation  (a).  Public  corporations  are  but  parts  of  the  machinery 
employed  in  carrying  on  the  affairs  of  the  State  ;  and  they  are 
subject  to  be  changed,  modified,  or  destroyed,  as  the  exigencies 
of  the  public  may  demand.  The  State  may  exercise  a  general 
superintendence  and  control  over  them,  and  their  rights  and 
effects,  so  that  their  property  is  not  divested  from  the  uses  and 
objects  for  which  it  was  given  or  purchased.  That  the  trustees 
of  schools  are  corporations  of  this  character,  and  subject  to  be 

(a)Gutzweller  v.  People,  14  Ul.R.,  142;    Town  of  E.Hartford  v.  Hartford  Bridge  Co.,  10 
How.,  U.  S.  E.,  511 ;  12  111.  R.,  S. 
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regulated  and  controlled  by  the  legislature,  is  fully  established 
by  the  cases  of  Bradley  v.  Case,  3  Scam.  585,  and  Bush  v.  Ship- 
man,  4  Scam.  186.  If  the  legislature  can  direct  the  school 
lands  to  be  converted  into  money,  and  permit  the  debtors  to  the 
school  fund  to  discharge  their  obligations  in  bank-notes,  or  other 
securities,  it  may  certainly  take  away  from  the  trustees  of  a 
township  a  mere  franchise  to  keep  a  ferry. 

The  sale  of  the  lots,  and  the  grant  of  a  ferry  franchise  to  the 
purchaser,  were  independent  matters.  The  purchaser  was  per- 
mitted to  have  the  franchise  upon  the  performance  of  certain 
conditions.  He  was  to  construct  a  road,  as  an  equivalent  or 
compensation  for  the  ferry  privilege.  The  lots  formed  no  part 
of  the  consideration  for  making  the  road.  The  purchaser  was  at 
liberty  to  accept  or  refuse  the  franchise.  If  accepted,  a  failure 
to  construct  the  road  would  not  affect  his  title  to  the  lots.  It 
could  work  a  forfeiture  of  the  franchise  only.  And  the  State 
alone  could  insist  ujjon  or  waive  the  forfeiture. 

The  decree  is  affirmed.  Decree  affirmed. 


Francis  D.  Fleece,  by  his  Guardian,  Plaintiff  in  Error,  v.  Eli- 
zabeth Russell,  et  al.,  Defendants  in  Error. 

ERROR  TO  MASSAC. 

A  bill  in  Chancery  is  not  necessarily  put  out  of  court  because  a  demurrer  to  it 
is  sustained. 

A  writ  of  error  or  appeal  only  lies  to  a  decree  making  a  final  disposition  of  a 
case. 

Under  our  statute  no  process  is  necessary  to  summon  the  parties  to  an  original 
bill,  to  answer  to  a  cross-bill ;  the  latter  is  an  adjunct  of  the  former,  all  con- 
stituting but  one  case. 

An  order  dismissing  a  cross-bill  is  interlocutory,  and  such  an  order  is  not  sub- 
ject to  review  in  this  court  until  the  whole  case  is  disposed  of 

This  demuri-er  was  heard  before  Denning,  Judge,  at  May 
term,  1850,  of  the  Massac  Circuit  Court.  The  facts  of  the  case 
are  stated  in  the  opinion  of  the  court. 
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R.  S.  Nelson  and  R.  F,  Wingate,  for  plaintiff  in  error. 
T.  G.  0.  Davis  and  W.  J.  Allen,  for  defendants  in  error, 

Trumbull,  J.  Elizabeth  Russell,  who  has  since  intermarried 
with  William  Brown,  tiled  her  bill  in  Chancery  against  Edward 
H.  Fleece,  the  father,  and  Francis  D.  Fleece,  his  minor  son,  to 
subject  a  tract  of  land,  the  legal  title  to  which  was  in  the  son,  to 
the  payment  of  certain  judgments  which  she  held  against  the 
father. 

Answers  were  filed  to  this  bill ;  and  subsequently  a  cross-bill 
was  tiled  by  the  minor,  alleging  that  the  said  Elizabeth  was 
then,  and  had  been  for  several  years,  in  the  possession  of  the 
land  in  controversy,  receiving  the  rents  and  protits,  which 
amounted  to  more  than  all  her  claims  against  his  father,  and 
praying  that  she  might  be  made  to  account  for  the  rents  and 
profits  received  ;  that  out  of  the  same  she  might  be  allowed 
whatever  should  be  found  due  upon  the  judgments,  and  be  re- 
quired to  pay  over  the  balance,  and  deliver  the  possession  of  the 
premises  to  the  said  Francis. 

To  this  cross-bill  the  Circuit  Court  sustained  a  demurrer,  and 
that  decision  is  now  assigned  for  error. 

It  might  be  questioned  whether  a  writ  of  error  would  lie  to  a 
decision  of  the  Circuit  Court  simply  sustaining  a  demurrer  to  a 
bill  in  Chancery,  without  any  order  dismissing  the  bill,  or  decree 
for  costs. 

The  sustaining  a  demurrer  to  a  bill  does  not  necessarily  put 
the  case  out  of  court.  The  complainant  may  still  obtain  leave 
to  amend,  and  it  is  only  to  a  decree  making  a  final  disposition 
of  a  case  that  an  appeal  or  writ  of  error  lies.  But  there  is  an- 
other objection  which  is  fatal  to  the  prosecution  of  the  writ  of 
error  in  this  case. 

The  Rev.  St.  ch.  21,  §§  24  to  30,  inclusive,  provide  for  filing  a 
cross-bill,  and  the  mode  of  proceeding  upon  it.  Under  these 
provisions  of  the  statute,  which  have  been  passed  since  the  deci- 
sion in  the  case  of  Ballance  v.  Underbill,  3  Scam.  453,  no  pro- 
cess is  necessary  to  bring  in  the  parties  to  the  original  bill ;  but 
the  cross-bill  is  to  be  regarded  as  an  adjunct  or  part  of  the  ori- 
ginal suit,  and  the  whole  together  as  constituting  but  one  case. 
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The  proceedings  upon  the  original  bill  in  this  case  are  still 
pending  and  undisposed  of  in  the  Circuit  Court.  For  aught 
that  appears,  the  complainant  in  the  cross-bill  may  yet  obtain 
all  the  relief  to  which  he  is  entitled,  upon  a  final  disposition  of 
the  case  in  the  Circuit  Court ;  for  we  see  no  reason  why  he  may 
not  set  up  the  rents  and  profits  by  way  of  set-off  in  his  answer, 
as  well  as  by  way  of  a  cross-bill.  But  whether  this  be  so  or 
not,  the  case  cannot  be  brought  to  this  court  for  revision  till  it  is 
finally  disposed  of.  A  party  cannot  bring  his  case  here  by 
piecemeal,  nor  does  an  appeal  or  writ  of  error  lie  from  an  inter- 
locutory decree,  which  is  clearly  the  character  of  the  order  sus- 
taining the  demurrer  to  the  cross-bill.  Pentecost  v.  Magahee, 
4  Scam.  326  ;  Hayes  v.  Caldwell,  5  Gilm.  33. 

If,  in  the  final  disposition  of  the  case  in  the  Circuit  Court,  the 
complainant  in  the  cross-bill  should  be  dissatisfied  with  the  de- 
cision, it  will  then  be  his  right  to  bring  the  case  to  this  court, 
and  to  assign  for  error  the  decision  of  which  he  now  complains. 

Writ  of  error  dismissed. 


J  EFFEKSON  CouNn ,  Plaintiff*  in  Error,  v.  James  E.  Feeguson  et  al. 


heirs,  &c..  Defendants  in  Error. 


ERROR  TO  JEFFERSON. 


Tlie  Circuit  Court  is  en  vested  with,  the  discretion  of  allowing  amendments  to 

a  bill  in  chancery  at  any  stage  of  the  cause. 
The  law  abhors  shifts  and  connivances  for  the  purpose  of  changing  possession 
of  land,  and  will  enforce  the  original  right,  so  as  to  prevent  the  supersedence 
of  the  title  designed  to  be  defeated. 
The  court  will  presume,  after  a  long  lapse  of  time,  under  peculiar  circumstan- 
ces, that  a  certificate  of  sale  for  land  was  given,  and  that  the  consideration 
for  such  certificcte  has  been  paid. 

The  defendants  as  the  heirs  at  law  of  Nelson  Ferguson,  de- 
ceased, filed  in  the  Jeff'erson  Circuit  Court,  at  the  August  term, 
A.  D.  1845,  thereof,  against  the  said  plaintiff,  their  bill  in  Chan- 
cery, for  a  conveyance  to  lot  No.   28,  in  block  No.  17,  in  the 
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town  of  Mount  Yernon,  Jefferson  county,  charging,  in  substance, 
that  in  the  year  1819,  the  said  town  of  Mount  Yernon  was  laid 
out  into  blocks  and  lots,  by  order  of  the  then  acting  county 
commissioners,  and  by  said  commissioners  ordered  to  be  sold 
on  a  credit.  That  said  Nelson,  deceased,  at  the  sale  of  said 
lots,  purchased  said  lot  for  about  the  sum  of  one  hundred  and 
fifty-six  dollars,  and  that  said  Nelson,  deceased,  executed  to 
said  county,  (or  to  whomsoever  the  notes  were  made  payable,) 
his  prommissory  note  for  the  purchase-money,  with  James  John, 
son  as  his  security,  and  that  said  lot  has  since  been  paid  for, 
and  that  it  has  been  in  the  possession  of  said  Nelson,  deceased,  and 
his  legal  representatives  from  thence  hitherto,  and  that  said  JS  el- 
son  and  his  legal  representatives  have  paid  the  taxes  on  the  same 
since  the  purchase  thereof.  That  the  defendants,  by  their  attor- 
ney, had  made  diligent  search  for  the  record  authorizing  said 
sale  of  lots  in  said  town  of  Mount  Yernon  at  the  original  sale 
thereof,  but  could  find  nothing  of  the  kind.  That  no  deed,  to 
the  belief  of  the  defendants,  had  ever  been  executed  to  the  said 
Nelson  in  his  lifetime,  or  to  his  legal  representatives,  from  the 
fact  that  there  appears  to  be  no  record  of  any  such  deed.  Pray- 
ing that  the  said  plaintiff  should  be  summoned  to  show  cause,  if 
any  they  might  or  could,  why  they  should  not  appoint  some 
suitable  person  to  execute  a  good  and  sufiicient  deed  to  the  said 
Nelson  nunc  pro  tunc,  or  that  the  court  would  appoint  a  commis- 
sioner for  that  purpose. 

To  which  bill  the  said  plaintiff  demurred,  and  at  the  said 
August  term  of  said  court,  1845,  the  demurrer  was  sustained  by 
the  court.  Whereupon  the  defendants  asked  and  obtained  leave 
to  amend  this  said  bill. 

To  the  amended  bill  the  plaintiff  filed  its  answer,  denying  that 
the  said  Nelson,  deceased,  or  any  person  on  his  behalf,  ever  paid 
for  the  lot  in  said  defendants'  bill  described,  or  that  he  or  his 
heirs  had  possession  thereof  for  the  space  of  twenty  years,  or 
paid  taxes  on  the  same,  as  in  said  bill  alleged,  and  further  de- 
nied all  the  material  allegations  in  the  said  defendants'  bill  alleged, 
praying  to  be  dismissed  with  costs,  &c. 

S.  S.  Maeshall  and  R.  F.  "Wingate,  for  plaintiff  in  error. 
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Caton,  J.  Four  amendments  were  allowed  to  this  bill,  two 
of  which  were  permitted  after  the  case  had  been  argued,  and 
while  it  was  under  advisement  in  the  court  below.  The  per- 
mitting of  these  amendments  is  now  assigned  for  error.  We  do 
not  think  that  the  decree  should  be  reversed  for  this  cause  alone. 
As  a  general  rule,  these  amendments  are  in  the  discretion  of  the 
Circuit  Court ;  and  when  admitted  for  furtherance  of  justice,  we 
ought  not  to  listen  to  the  objection,  unless  the  party  can  show 
that  his  substantial  rights  have  been  prejudiced  by  the  amend- 
ments which  have  been  allowed.  A  case  might  exist,  and  we 
are  not  prepared  to  say  that  this  is  not  that  case,  where  it  would 
be  the  exercise  of  a  judicious  discretion  to  permit  amendments 
even  to  the  extent  allowed  here  ;  but  certainly,  except  to  make 
new  parties,  amendments  should  not  be  allowed  after  a  cause  has 
been  submitted  to  the  court,  unless  under  extraordinary  circum- 
stances of  necessity.  That  the  court  has  authority  to  allow  such 
amendments  upon  proper  conditions,  there  can  be  no  doubt ;  for, 
without  looking  into  the  English  practice  on  the  subject,  we  find 
the  authority  expressly  given  in  the  thirty-fourth  section  of  our 
Chancery  act  (a). 

The  proofs  in  the  case  show,  beyond  a  controversy,  that  Nel- 
son Ferguson,  the  ancestor  of  the  complainants,  purchased  the 
lot  in  question  in  1819,  at  a  public  sale  of  lots  by  the  county, 
upon  a  credit,  and  that  the  terms  of  sale  were,  that  he  should 
give  a  note  for  the  purchase-money  payable  in  six,  twelve,  eigh- 
teen, and  twenty-four  months,  upon  the  execution  of  which  he 
should  receive  a  certificate  of  purchase,  and  that  upon  the  pay- 
ment of  the  notes  he  should  receive  a  deed.  We  think  the  proofs 
show,  with  equal  clearness,  that  the  lot  has  ever  since  been  claimed 
under  that  purchase  by  Ferguson,  or  those  claiming  under  him. 
That  the  lot  was  actually  taken  possession  of  under  that  pur- 
chase, and  a  house  built  upon  it  in  1829,  which  was  occupied  by 
tenants  under  that  title  until  the  commencement  of  this  suit.  It 
is  true  that  in  1848,  one  McArtee  attempted  to  hold  the  lot  in 
subordination  lo  the  title  of  the  defendants ;  but  the  facts  of  the 
case  show  that  he  could  not  divest  himself  of  the  character  of  a 

(a)  Post,  242,  250;  Mosher  v.  Knox  Col.,  32  111.  R.,  164;  Mason  v.  Blair,  33  HI.  R.,  204;  Fare- 
well V.  Meyer,  35  Ul.  R.,  41;  Marble  v.  Bonhotel,  35  111.  R.,  249;  De  Wolf  v.  Pratt,  42  111.  R., 
213 ;  HeacCck  v.  Durand,  42  111.  R.,  230. 
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tenant  under  the  complainants'  title.  The  tenants  who  had  leased 
the  lot  held  over  after  the  expiration  of  the  lease,  and  while  thus 
holding  over,  sold  their  right  of  possession  to  one  Cox,  who, 
under  that  purchase,  occupied  the  premises  till  his  death,  when 
he  left  a  stock  of  groceries  in  the  building,  of  which  McArtee 
took  possession,  claiming  as  a  legatee  of  Cox  under  a  nuncupative 
will.  While  thus  holding  possession,  he  renounced  the  com- 
plainant's title  and  took  a  lease  from  the  county,  under  which  he 
claimed  to  hold.  This  was  in  violation  of  his  landlord's  rights. 
The  tenancy  clearly  continued  under  all  these  various  transfers, 
even  after  the  expiration  of  the  lease ;  and  when  McArtee  took 
possession  of  the  store  and  goods  claiming  under  the  deceased 
tenant,  he  was  obliged  to  assume  the  same  character  of  tenant 
which  his  testator  had  occupied,  and  having  thus  entered,  he 
could  not  change  the  tenancy  or  character  of  the  occupancy. 
Had  he  subsequently  surrendered  the  possession  to  the  county, 
the  latter  would  have  been  obliged  to  assume  the  character  of 
tenant,  under  the  complainants'  title.  The  law  abhors  such 
shifts  and  connivance  for  the  purpose  of  changing  the  possession 
of  land  from  one  claimant  to  another,  and  will  ever  hold  such 
possession  to  be  in  subordination  to  the  title  designed  to  be 
superseded;  and  no  length  of  possession  thus  acquired,  can  oper- 
ate to  the  prejudice  of  the  title  designed  to  be  defeated  thereby. 

Since  1829,  then,  the  premises  have  been  actually  occupied 
under  the  complainants'  title.  The  proof  also  shows,  that  for 
most,  if  not  all,  of  the  time  since'  the  sale  of  1819,  the  county  has 
treated  the  lot  as  private  and  individual  property  by  assessing  it 
for  taxes  and  collecting  the  same.  These  are  facts  not  seriously 
controverted.  The  controversy  is  made  upon  the  questions, 
whether  Nicholas  Ferguson  complied  with  the  terms  of  sale  by 
the  execution  and  delivery  of  the  note  required  ;  and  whether  a' 
certificate  of  purchase  was  made  to  him. 

The  evidence  upon  these  points,  if  not  conclusive,  is  quite 
satisfactory.  Upon  the  first  point,  several  witnesses  speak.  Mr. 
Johnson  says  he  signed  the  note  for  the  purchase-money,  on  the 
evening  of  the  day  of  sale,  as  security  for  Ferguson  ;  that  the 
note  was  executed  in  the  presence  of  the  court,  but  that  he  does 
not  recollect  of  having  seen  it  actually  delivered.     J.  Pace  was 
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the  clerk  of  the  court  at  the  time,   and  says  it  is  his  impression 
that  Nelson  delivered  the  note  at  the  time,  but  has  no  distinct 
recollection  of  it ;  that  the  notes  given  at  the  sale  were  put  into 
the  hands  of  the  county  tresurer.     He  cannot  recollect  of  the 
delivery  of  the  notes  given  for  the  purchase  of  lots  at  that  sale 
in  any  particular  case.      If  this  evidence,  when  taken  in  connec- 
tion with  the  notorious  claim  of  the  lot  under  the  sale,  and  the 
long  and  open  possession  of,  and  improvements  made  upon,  the 
lot  by  those  claiming  under  Ferguson,  together  with  the  levy  and 
collection  of  taxes  for  the  lot  by  the  county,  would  still  leave  us 
in  doubt  as  to  the  execution  and  delivery  of  the  note  for  the 
purchase-money  by  Ferguson,  that  doubt  must  be  entirely  dis- 
pelled by  the  testimony  of  Governor  Casey,  who  states  that  he 
was  one  of  the  county  commissioners  at  the  time  of  the  sale  of 
the  lots.      He  says  he  recollects  distinctly  that  Ferguson  pur- 
chased the  lot.     In  answer  to  the  fourth  interrogatory  put  to 
him,  which  inquires  whether  Ferguson  executed  and  delivered 
his  note  for  the  purcbase-mone}'',  with   approved    security,  he 
says,  "  he  did  so  execute  and  deliver  his  notes."     To  controvert 
this  there  is  no  evidence;  but  it  is  supported  by  the  other  testi- 
mony, and  all  the  circumstances  of  the  case.      We  take  it  to  be 
clearly  established,  that  Ferguson  did  everything  on  his  part  to 
comply  with  the  terms  of  the   sale,  and  it  may  not  be  very  im- 
portant whether  a  certificate  of  purchase  was  issued  to  him  or 
not;  yet  we  are  of  opinion  that  there  is  sufficient  testimony 
in  the  case  to  show  that  such  certificate  was  issued  at  the  time. 
In  answer   to    the  fifth   interrogatory.    Governor    Casey   says, 
"  My  best  recollection  is,  that  we  did  execute  such  a  certificate 
of  purchase,  and  that  it  was  left  with  the  clerk  for  delivery  to 
said  Ferguson."     The  clerk  does  not  recollect  this  transaction. 
The  delivery  of  the  certificate  to  the  clerk  for  Ferguson  ought  to 
be  held  a  good  delivery,  although  the  purchaser  never  took  it 
from  the  hands  of  the  clerk.      However,  it  is  most  probable  that 
he  took  it  into  his  own  possession.      Assuming  that  a  certificate 
of  purchase  was  issued  to  Ferguson,  its  absence  is  sufficiently 
accounted  for,  although  we  do  not  think  it  necessary  to  go  into 
a  detail  of  the  evidence  showing  its  probable  loss.      If  no  certi- 
ficate of  purchase  was  actually  delivered  to  Ferguson,  then  the 
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evidence  shows  such  a  case  as  would  take  the  sale  out  of  the 
statute  of  frauds,  if  we  shall  find  that  the  purchase-money  has 
been  paid.  This,  therefore,  will  be  the  next  question  considered. 
No  witness  swears  positively  to  the  payment  of  the  note  given 
for  the  purchase-money,  but  the  proof  of  that  payment  depends 
wholly  upon  circumstantial  evidence.  "We  have  already  seen, 
that  thirty  years  ago  a  note  for  the  purchase-money  was  execut- 
ed and  delivered  to  the  county  commissioners,  with  Joel  John- 
son as  security.  The  amount  of  this  note  was  about  $150,  pay- 
able in  four  equal  semi-annual  instalments.  The  testimony 
shows  that  the  note  must  have  been  placed  in  the  hands  of  the 
county  treasurer,  who  was  instructed  to  collect  the  notes  as  they 
fell  due ;  that  the  county  was,  for  many  years  after  the  sale,  very 
much  embarrassed,  and  greatly  in  need  of  funds  to  pay  her  ordi- 
nary expenses  and  for  the  erection  of  public  buildings;  that 
Johnson,  the  security  on  the  note,  has  ever  since  lived  in  the 
county  and  near  the  county  seat,  and  is  well  known  to  the  officers 
of  the  county ;  that  he  has  during  the  whole  time  been  perfectly 
responsible,  and  he  says  he  has  never  been  called  upon  to  pay 
the  note.  The  note  is  not  now  in  the  possession  of  the  county, 
or  at  least  it  fails  to  produce  it,  nor  does  it  in  any  way  account 
for  its  absence.  In  view  of  all  these  circumstances  there  is  but 
one  inference,  and  that  is,  that  Ferguson  paid  the  note,  and  proba- 
bly as  it  fell  <ue.  The  bare  non-production  of  the  note  by  the 
county,  would  be  sufiicient,  unexplained,  to  raise  the  legal  pre- 
sumption that  the  note  had  been  collected  or  put  in  circulation. 
It  would  be  most  unreasonable  indeed  to  require  of  the  com- 
plainants to  produce  stronger  proof  of  payment  than  they  have 
spread  upon  this  record.  According  to  the  ordinary  course  of 
business  transactions,  Ferguson,  when  he  paid  the  note,  took  no 
receipt,  but  merely  took  up  his  paper ;  and  it  is  a  very  rare  oc- 
currence where  we  find  a  man  who  preserves  his  notes  which  he 
has  paid;  and  consequently  no  positive  proof  of  the  payment 
could  be  expected,  unless  the  treasurer,  to  whom  the  payment 
was  probably  made,  should  fortunately  recollect  it,  after  a  lapse 
of  near  thirty  years,  and  when  there  was  nothing  in  the  nature 
of  the  transaction  to  impress  it  upon,  or  keep  it  alive  in,  his 
memory.     Even  if  Ferguson  were  alive  and  prosecuting    this 
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suit,  we  could  require  no  stronger  proof  of  payment  than  we 
now  have.  And  yet  how  much  less  strict  should  we  he  with 
the  complainants,  when  we  remember  that  their  father  died 
twenty-five  years  ago,  leaving  them  very  young,  and  residents 
of  a  distant  State  ;  that  they  have  been  under  the  charge  of  seve- 
ral guardians,  appointed  from  time  to  time  by  foreign  tribunals, 
into  and  through  whose  hands  a  portion  of  their  father's  papers 
passed  ;  that  their  mother  was  twice  married  after  their  father's 
death,  and  that  she  has  now  been  dead  for  several  years.  All 
these  circumstances  serve  to  explain  how  it  is  that  no  papers  in 
relation  to  this  transaction  can  now  be  found,  and  aiford  a  good 
reason  for  saying  that  the  complainants  should  not  be  held  to  as 
strict  proof  payment  as  would  be  required  were  the  original 
party  to  the  transaction  living  and  acting.  This,  too,  shows  an 
abundant  reason  why  this  claim  has  laid  so  long  dormant.  The 
simple  question  is,  has  the  money  been  paid,  or  is  it  still  due 
the  county  from  the  estate  of  Ferguson,  or  Johnson,  the  security. 
Suppose  this  were  a  suit  prosecuted  by  the  county  for  the  reco- 
very of  the  amount  due  upon  the  note,  could  it  be  pretended  for 
a  moment  that  the  county  could  recover,  in  the  face  of  all  these 
circumstances  tending  to  show  that  it  has  been  paid,  and  with- 
out producing  the  note  or  accounting  for  its  absence  ?  Such  a 
thought  would  not  be  entertained  for  a  moment  by  any  one.  There 
is  also  a  satisfactory  explanation  given  why  nothing  of  this  pay- 
ment is  found  in  the  records  of  the  county.  All  of  the  county 
ofiicers  who  have  been  sworn  testify  that  no  record  whatever  of 
any  of  those  sales  was  made  by  the  County  Commissioners' 
Court,  or  in  the  treasurer's  office,  of  the  payments  of  the  notes 
given  at  the  sales.  If  these  records  do  not  show  other  sales 
which  were  effected,  and  other  payments  which  were  made,  it 
is  not  remarkable  that  they  are  silent  on  the  subject  of  this  trans- 
action. That  such  record  should  properly  have  been  kept,  there 
can  be  no  doubt;  but  the  proof  shows  positively  that  they  were 
not,  and  for  the  reason  that  it  was  not  then  supposed  to  be  ne- 
cessary. We  must  take  things  as  they  are,  and  have  regard  to 
the  mode  in  which  business  was  then  done.  We  cannot  cer- 
tainly, after  this  long  lapse  of  time,  be  called  upon  to  say,  that 
because  of  the  informal  manner  in  which  the  county  business 
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was  transacted  and  the  records  kept,  no  rights  were  acquired 
and  no  obligations  incurred.  We  cannot  saj,  that  those  who 
parted  with  their  money  in  good  faith,  and  of  which  the  county- 
has  enjoyed  the  benefit,  acquired  no  rights,  of  which  the  judicial 
tribunals  will  take  notice  and  enforce. 

We  have  no  hesitation  in  finding,  that  at  a  public  sale  of  pro- 
perty belonging  to  the  county  held  in  1819,  in  pursuance  of  an 
order  of  the  County  Commissioners'  Court,  the  ancestor  of  the 
complainants  purchased  the  premises  in  question  ;  that  he  com- 
plied with  the  condition  of  such  sale  by  giving  his  note  for  the 
purchase-money,  with  approved  security,  which  was  accepted 
by  the  proper  county  authorities,  and  which  note  was  duly  paid ; 
that  he,  or  those  claiming  under  him,  took  possession  of  said 
property  under  the  sale,  made  valuable  improvements  thereon, 
and  have  held  and  continued  such  possession  until  the  com- 
mencement of  this  suit ;  and,  the  whole  of  the  purchase-money 
having  been  paid,  this  entitles  the  complainants,  who  are  the 
only  heirs  at  law  of  the  original  purchaser,  to  a  conveyance  of 
the  property,  whether  a  certificate  of  purchase  was  ever  delivered 
to  Ferguson  or  not.  In  this  we  find  that  the  Circuit  Court  de- 
cided correctly.  The  court,  however,  erred  in  awarding  costs 
against  the  county  commissioners  personally.  The  county  was 
the  defendant  in  the  suit ;  and  if  costs  were  to  follow  the  decree, 
they  should  have  been  adjudged  against  the  county.  That  por- 
tion of  the  decree  which  relates  to  costs  must,  therefore,  be  re- 
versed, which  imposes  the  duty  upon  this  court  of  disposing  of 
the  question  of  costs,  as  we  think  the  Circuit  Court  should  have 
done  in  the  exercise  of  a  sound  discretion.  The  county  acts 
through  its  ofiicers,  and  is  not,  like  an  individual,  bound  to  re- 
member ancient  transactions,  unless  disclosed  by  its  records. 
The  present  commissioners  may  well  have  been  justified  in  re- 
sisting a  claim  of  which  they  found  no  evidence  on  their  records, 
and  which  should  properly  have  appeared  there.  Indeed,  they 
may  not  have  been  justified  in  making  a  conveyance,  under  the 
circumstances  of  this  case,  except  in  obedience  to  the  decree  of 
a  competent  tribunal.  JSTor  can  we  say  that  the  appeal  was 
vexatiously  prosecuted.  Upon  consideration  of  the  whole  case, 
we  are  of  opinion  that  the  parties  respectively  should  pay  the 
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costs  made  by  tliem  in  the  Circuit  Court;  aucl  that  the  costs  of 
this  court  be  equally  divided  between  them.  The  decree  to  this 
extent  will  be  modified  here.     In  all  else  it  must  stand  affirmed. 

Decree  affirmed. 


John  S.  Wise,  et  aL,  Plaintiffs  in  Error,  v.  John  Shephekd, 
Defendant  in  Error. 

ERROR  TO  LAWRENCE. 

Where  there  are  two  creditors  of  one  debtor,  the  first  having  two  funds  to 
which  he  may  resort  for  the  payment  of  his  debt,  while  the  second  creditor 
has  but  one,  the  first  creditor  shall  resort  to  that  fund  which  he  alone  can 
reach,  and  leave  the  other  fund  to  the  second  creditor. 

This  principle  does  not  extend  to  a  case  where  one  of  two  creditors  has  a  lieu 
for  his  debt  upon  two  funds  belonging  to  two  separate  debtors,  and  the  other 
has  a  lien  only  upon  a  fund  belonging  to  one  of  the  debtors,  so  as  to  compel 
the  first  creditor  to  make  his  claim  wholly  out  of  that  debtor  which  the  other 
cannot  reach,  unless  there  should  be  some  peculiar  relations  between  the 
co-debtors,  which  would  make  it  equitable  that  the  debtor  having  but  one 
creditor  should  pay  the  whole  demand  against  the  two  debtors. 

Equity  will  not  sanction  a  principle  which,  though  just  to  creditors,  is  inequi- 
table to  debtors. 

The  assignee  of  a  judgment  is  subject  to  the  same  equities  which,  as  to  third 
parties,  would  be  enforced  against  the  judgment  creditor.  In  equity,  a  judg- 
ment creditor  is  bound  to  make  his  debt  from  the  principal,  if  he  can  find 
sufficient  property  to  do  so,  before  resorting  to  the  property  of  the  surety. 

A  junior  judgment  creditor  cannot  strengthen  his  rights  by  purchasing  a  sen- 
ior judgment,  so  as  to  cut  ofi"  an  intervening  mortgage,  executed  by  one  of 
the  senior  judgment  debtors,  who  became  such  debtor  by  reason  of  being  a 
surety;  but  the  assignee  of  the  senior  judgment  shall  first  apply  the  money 
made  from  the  estate  of  the  principal  of  that  debt  in  satisfaction  of  the  senior 
judgment  instead  of  the  junior,  so  that  the  premises  mortgaged  by  the  surety, 
may  be  relieved  from  the  incumbrance  of  the  senior  judgment. 

The  decree  in  this  case  was  rendered  by  Harlan,  Judge,  at 
September  Term,  1851,  of  the  Lawrence  Circuit  Court. 

Shepherd  filed  his  bill  to  marshal  assets,  and  have  the  pro- 
ceeds of  sales  of  certain  lands  entered  in  satisfaction  of  the 
judgment  of  Ross,  against  David  Price,  and  a  certain  tract  of 
land  purchased  of  said  Price  by  Shepherd,  released  from  all  lien 
of  said  judgment. 
6 
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The  case  presented  bj  the  bill  is  this  : 

lu  October,  1840,  Ross  obtained  two  several  judgments  for 
$605.27  each,  and  costs.  One  against  J.  B.  Shaw,  the  principal ; 
the  other  against  D.  Price,  as  security  for  the  same  debt. 

Subsequent  to  the  judgment,  on  the  14th  October,  1840,  said 
Price  executed  a  mortgage  to  James  Gibson  of  location  num- 
ber 1,  township  4  north,  range  10  west,  containing  25  acres,  which 
was  duly  acknowledged  and  recorded  on  the  29th  December, 
1840. 

At  the  April  term,  1841,  John,  William  J.,  and  Samuel  Wise 
recovered  a  judgment  against  said  J.  B.  Shaw  for  the  sum  of 
$1,491.05. 

On  the  6th  of  November,  1846,  an  execution  in  favor  of  Ross, 
and  against  Shaw,  was  levied  upon  three  tracts  of  land,  con- 
taining 339.14-100  acres,  and  his  undivided  half  of  five  tracts, 
containing  352.33-100  acres,  his  half  being  176.16-100 ;  and  in 
all,  515.30-100  acres. 

On  the  same  day,  execution  in  favor  of  the  Wises  against 
Shaw,  was  issued  and  levied  on  the  same  lands. 

At  the  April  term,  1847,  James  Gibson  recovered  judgment 
against  said  Price,  by  foreclosure  of  the  mortgage  by  bill  in 
chancery. 

On  the  9th  September,  1847,  execution  on  Ross's  judgment, 
against  said  Price,  was  issued  and  levied  on  the  mortgaged 
premises. 

Said  premises  were  sold  under  the  foreclosure,  on  the  27th 
September,  1847,  and  bought  by  said  Shepherd. 

And  on  the  30th  of  October,  1847,  said  premises  were  sold 
under  the  execution  in  favor  of  Ross,  against  Price,  and  bought 
by  said  Wises  for  $125. 

That  the  lands  of  Shaw,  levied  on  by  the  executions  of  Ross 
and  of  the  Wises,  were  sold  before  the  sale  of  Price's  land  by 
,  Ross's  Execution. 

That  the  proceeds  of  the  said  sale  were  applied  to  pay  off  the 
remainder  of  the  judgment  against  Shaw,  after  deducting  the 
amount  of  Price's  land,  and  the  remainder  of  the  proceeds  were 
applied  towards  the  satisfaction  of  the  Wises'  judgment  against 
Shaw. 
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That  the  proceeds  were  more  than  sufficient  to  have  dis- 
charged the  debt  of  Eoss  against  Shaw  ;  and  if  they  had  been 
so  applied,  as  they  should  have  been,  it  would  have  saved  Price's 
land,  and  perfected  Shepherd's  title. 

Bill  alleges  that  this  should  have  been  the  application ;  but 
that  the  Wises  bought  the  judgments  of  Eoss  against  Price 
and  Shaw,  and  made  the  applications  of  proceeds  as  above. 
Prays  that  application  of  proceeds  be  made,  so  as  to  save 
Price's  lands,  and  Shepherd's  title  by  purchase. 

Decree  accordingly,  upon  demurrer  to  bill. 

Plaintiifs  assign  for  error  : 

First.  The  application  of  the  proceeds  of  sale  of  lands  of 
Shaw,  in  full  satisfaction  of  Eoss's  judgment. 

Second.  Court  vacated  the  sale  of  Price's  land,  and  ordered 
satisfaction  to  be  entered  on  Eoss's  judgment  against  him. 

Third.  Court  rendered  decrees  conformable  to  prayers  of  the 
bill,  and  for  costs  against  plaintiffs. 

"W.  B.  ScATES  and  A.  Kitchell,  for  plaintiffs  in  error. 

The  general  maxim  in  relation  to  marshaling  assets,  is  In 
wquali  jure,  nielior  est  conditio  joossedentis — where  equity  is 
equal,  the  law  shall  prevail — and  he  that  hath  only  a  title  in 
equity,  shall  not  prevail  against  law  and  equity.  Francis's  Max- 
ims, Max.  14;  Fonbl.  Eq.  515,  516,  517. 

It  is  a  general  rule,  thab  when  one  party  has  a  remedy  against 
two  funds,  equity  will  not  allow  the  exercise  of  his  option  to 
disappoint  another  just  claimant  who  has  only  one  fund  to 
which  he  can  resort.  For  various  instances  of  the  application 
of  this  rule,  see  Aldridge  v.  Cooper,  8  Yes.  E.  382 ;  Hawley  v. 
Mancius,  7  Johns.  Ch.  E.  184 ;  Ex  parte  Kendall,  17  Yes.  E.  520 ; 
Lagittary  v.  Hyde,  1  Yern.  E.  455 ;  Dorr  v.  Shaw,  4  Johns.  Ch.  E. 
17,  20  ;  Evertson  v.  Booth,  19  Johns.  E.  486;  Brinkerhoff  v.  Mar- 
vin, 5  Johns.  Ch.  E.  328 ;  Cheesbraugh  v.  Willard,  1  Johns.  Ch.  E. 
412 ;  Woolcocks  v.  Hart,  1  Paige  E.  185 ;  Clifton  v.  Burt,  1 
Peere  Williams,  678,  and  note  1  to  679 ;  Eobinson  et  al  v. 
Tonge  &  Dunn,  3  Peere  Williams,  39_7 ;  Wright  -y.  Simpson, 
6  Yes.  Jr.  737,  note,  third  proposition  ;  Trunmer  v.  Bayne, 
9  Yes.  Jr.  209. 
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A  creditor  has  a  right  to  protect  himself  bj  advancing  a  prior 
creditor's  debt,  and  taking  the  benefit  of  his  lien.  Brinkerhoff  v. 
Marvin,  5  J.  C.  328;  Fonbl.  Eq.  515,  516,  617;  Cheesbraugh 
V.  Willard,  1  Johns.  Ch.  E.  442  ;  Evertson  v.  Booth,  19  Johns.  R. 
486;  Woolcocks  v.  Hart,  1  Paige  R.  185  ;  and  where  he  has  two 
funds  on  two  separate  debtors,  the  creditor  of  one  cannot  com- 
pel him  to  resort  to  the  one  alone.  Ex  parte  Kendall,  17  Yes. 
R.  520  ;  Dorr  v.  Shaw,  4  Johns.  Ch.  R.  17,  20. 

Here  a  junior  judgment  incumbrancer,  having  a  lien  on  one  of 
two  funds,  in  order  to  protect  himself  advanced,  the  prior  judg- 
ment creditor  his  debt,  and  sold  the  fund  under  it,  on  which  his 
judgment  was  not  a  lien  ;  and  in  order  to  have  his  own  satisfied. 
out  of  the  sole  fund  reached  by  his  own,  a  junior  mortgagee  and 
judgment  creditor  on  that  fund,  asked  the  assets  to  be  so  mar- 
shaled as  to  take  away  this  equity.  The  question  here  is  equity 
against  equity,  in  which  case,  possession  ought  to  prevail. 

C.  Constable,  for  defendant  in  error. 

The  judgment  of  Ross  against  Shaw  was  a  lien  on  the  lands  of 
Shaw,  prior  to  the  rendition  of  the  judgment  in  favor  of  Wise 
against  Shaw,  and  should,  of  necessity,  have  been  first  discharged. 
Rev,  Sts.  1845,  chap.  57,  sec.  1 ;  Reed  v.  Reed,  1  Watts  &  Serg. 
235. 

The  judgment  of  Ross  against  Shaw,  being  much  the  oldest, 
should  have  been  first  satisfied,  although  the  lands  were  also 
levied  upon  by  virtue  of  the  execution  in  favor  of  Wise  against 
Shaw.  Jennings  v.  Dennis,  6  Smedes  &  Marsh.  379 ;  Friar  v. 
Ray,  5  Mis.  510  ;  Lemon  v.  Staats,  1  Cowen,  592  ;  Ferguson, 
Thomas  and  Anderson,  v.  S.  J.  and  S.  L.  Williams,  3  B.  Monr. 
302  ;  Religious  Society  v.  Hitchcock,  2  Browne,  333. 

A  surety  is  entitled  to  have  his  contract  executed  according 
to  its  terms,  and  in  strict  conformity  with  law  as  applicable 
thereto  ;  and  all  persons  claiming  by,  through,  or  under  him,  suc- 
ceed to  his  rights,  whenever  incidentally  affected  by  such  con- 
tract. 

The  Wises,  as  the  purchasers  and  owners  of  Ross's  judgments 
against  Price  and  Shaw,  took  them,  subject  to  all  the  equities  and 
adverse  rights  of  others,  against  Ross,  as  growing  out  of,  or  inci- 
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dent  to  them.  They,  therefore,  took  the  judgment  against  Price 
subject  to  his  eqiiity,  to  have  the  moneys  raised  on  the  sale  of 
Shaw's  land,  applied  to  the  satisfaction  of  the  judgment  against 
Shaw,  for  which  debt  he  was  surety,  and  not  diverted  and  applied 
to  the  satisfaction  of  the  Wises's  judgment  against  Shaw,  which 
was  some  six  years  junior ;  and  the  act  of  the  Messrs.  Wise,  in 
directing  an  application  of  the  proceeds  of  Shaw's  lands  to  their 
junior  judgment,  was  a  fraud  on  the  rights  of  Price  and  those 
claiming  under  him,  &c.  In  support  of  this,  I  need  only  quote 
the  authorities  in  support  of  the  second  point  noted  by  plaintiffs 
in  error  in  their  briefs  submitted,  &c. 

This  case  is  to  be  regarded  as  if  Gibson,  a  creditor  of  Price, 
on  the  one  hand,  were  seeking  relief  against  Ross,  also  a  cre- 
ditor of  Price,  but  who  has  another  security — the  lands  of 
Shaw,  Price's  principal — to  make  his  debt ;  and,  when  thus 
viewed  in  its  true  light  no  question  can  exist  as  to  the  propriety 
of  the  adjudication  herein,  in  the  court  below. 

1  Story's  Equity  Juris.  §§  633,  634,  the  last  of  which  is  di- 
rectly in  point.     See  also  what  follows,  under  chap.  13. 

Teumbull,  J.  The  case  presented  by  the  bill,  is  this.  In 
October,  1840,  Ross  obtained  two  several  judgments  for  $605.27 
each,  and  costs — one  against  J.  B.  Shaw,  the  principal ;  the 
other  against  D.  Price,  his  security  for  the  same  debt. 

Subsequent  to  these  judgments,  Price  executed  a  mortgage  to 
James  Gibson,  of  location  No.  one,  township  4  north,  range  10 
west,  containing  twenty-five  acres,  which  was  duly  acknowledged 
and  recorded  December  29,  1840.  In  April,  1841,  the  "Wises  reco- 
vered a  judgment  against  Shaw  for  $1,491.05.  In  November, 
1846,  alias  executions  were  issued  upon  the  judgments  against 
Shaw,  and  levied  upon  various  tracts  of  land  owned  by  him,  which 
were  subsequently  sold,  and  the  j)roceeds  applied  upon  the  judg- 
ments in  favor  of  the  Wises,  leaving  the  older  judgment  in  favor  of 
Ross,  of  which  the  Wises  had  at  that  time  become  the  owners, 
wholly  unsatisfied.  In  April,  1847,  Gibson  foreclosed  his  mort- 
gage against  Price ;  and  in  September  of  the  same  year  the 
mortgaged  premises  were  sold  under  the  decree  of  foreclosure, 
and  purchased  by  the  complainant,  Shepherd.     In  the  month  of 
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October  following,  the  same  premises  were  sold  on  an  execution 
issued  upon  the  judgment  against  Price  as  security  for  Shaw, 
and  purchased  in  by  the  Wises.  The  proceeds  of  Shaw's  pro- 
perty applied  upon  the  judgment  in  favor  of  the  Wises,  were 
more  than  sufficient  to  have  paid  off  the  Ross  judgment;  and 
the  object  of  the  bill  was  to  have  them  so  applied,  thereby 
relieving  the  property  mortgaged  from  the  lien  of  Ross's  judg- 
ment, and  securing  the  same  to  the  complainant,  by  setting 
aside  the  sale  made  on  the  execution  issued  upon  the  judg- 
ment. 

The  Circuit  Court  overruled  a  demurrer  to  the  bill,  and 
defendants  declining  to  answer  further,  entered  a  decree  upon 
bill  and  exhibits  granting  the  relief  sought. 

The  rendering  of  this  decree  is  now  assigned  for  error.  The 
contest  is  between  parties,  both  of  whom  have  just  claims,  which 
ought  to  be  satisfied.  The  question,  then,  is,  who  has  the  supe- 
rior equity  to  subject  the  property  mortgaged  by  Price  to  the 
payment  of  his  debt ;  the  mortgagee  or  the  Wises  ?  for  if  the 
sale  made  under  the  execution  issued  upon  the  Ross  judgment 
is  permitted  to  stand,  it  is  in  efi*ect  permitting  the  Wises  to 
obtain  satisfaction  of  their  judgment  against  Shaw  out  of  Price, 
at  least  to  the  extent  of  the  value  of  the  property  of  Price  taken 
in  satisfaction  of  the  Ross  judgment.  It  is  clear  that  the 
Wises  possessed  no  other  or  greater  rights  over  the  property  of 
Price  than  did  Rross,  from  whom  they  purchased  the  judgment. 
As  between  Ross,  Shaw,  and  Price,  Shaw  was  bound  in  equity 
to  pay  the  debt  to  Ross.  Price  was  the  mere  security  for  Shaw, 
and  ought  not  in  justice  to  have  his  property  subjected  to  the 
payment  of  his  principal's  debt,  while  the  principal  has  property 
of  his  own,  subject  to  the  same  debt,  amply  sufficient  to  dis- 
charge it. 

According  to  the  authority  of  the  cases  of  Ex  parte  Kendall, 
17  Yes.  520,  and  Dorr  v.  Shaw,  4  Johns.  Ch.  R.  17,  the  Wises 
could  not  have  compelled  Ross  to  satisfy  his  demand  against 
Shaw  and  Price  out  of  the  property  of  the  latter,  so  as  to  leave 
the  estate  of  the  former  to  be  applied  in  satisfaction  of  their 
judgment,  because  it  would  be  unjust,  as  between  Price  and 
Shaw,  to  compel  the  former  to  pay  the  debt  of  the  latter. 


KOVEMBEE  TEEM,  1851.  47 

Wise  et  al.  v.  Shepherd. 

It  is  a  familiar  principle,  that  where  there  are  two  creditors  of 
one  debtor,  the  first  having  two  funds  to  which  he  may  resort 
for  the  satisfaction  of  his  debt,  and  the  second  only  being  able 
to  reach  one  of  the  funds,  the  first  shall  resort  for  satisfaction  of 
his  debt  to  that  fund  which  he  alone  can  reach,  and  thus  leave 
to  the  junior  creditor  the  only  means  he  has  for  obtaining  pay- 
ment of  his  demand.  This  course  is  equitable  as  to  all  parties, 
and  does  injustice  to  none  (a).  Lanoy  v.  Duke  of  Athol,  2  Atk. 
446  ;  Evertson  v.  Booth,  19  Johns.  492 ;  Hays  v.  Ward,  4  Johns. 
Ch.  R.  132.  But  this  principle,  as  shown  by  the  cases  of  Ex 
parte  Kendall,  and  of  Wood  v.  Shaw,  has  never  been  extended 
to  a  case  where  one  of  the  two  creditors  has  a  lien  for  his  debt 
upon  two  funds  belonging  to  two  separate  debtors,  and  the 
other  has  a  lien  only  upon  the  fund  belonging  to  one,  so  as  to 
compel  the  first  to  make  his  debt  wholly  out  of  that  debtor 
whom  the  other  creditor  cannot  reach,  unless  the  relation  between 
the  debtors  be  such  as  to  make  it  equitable  that  the  debtor 
having  but  the  one  creditor  should  pay  the  whole  demand 
against  him  and  his  co-debtor,  and  thus  leave  the  property  of 
his  co-debtor  free  to  be  taken  in  satisfaction  of  the  claim  against 
him  alone  (b).  Gibson  comes  within  the  exception.  He  held  a 
mortgage  upon  the  real  estate  of  Price,  against  whom  and 
Shaw,  Koss  had  previously  obtained  a  judgment,  which  was  a 
lien  upon  the  real  estate  of  both  the  debtors.  Price,  however, 
was  a  mere  security  for  the  debt  due  Ross,  and  as  between  these 
parties  it  would  be  equitable  all  round,  that  Ross  should  first 
exhaust  the  property  of  Shaw  before  going  upon  that  of  Price, 
or  if  Price  was  compelled  in  the  first  instance  to  pay  the  debt 
to  Ross,  he  would  then  be  entitled  to  the  control  of  the  judg- 
ment against  Shaw  for  the  purpose  of  reimbursing  himself, 
what  he  had  been  obliged  to  pay  as  his  security.  ISTot  so,  how- 
ever, with  the  Wises.  Their  relation  to  the  debtors  Shaw  and 
Price  was  entirely  diff'erent  from  that  of  Gibson.  Their  judg- 
ment was  against  Shaw,  the  principal  in  the  debt  to  Ross,  and 
it  would  be  doing  the  grossest  injustice  to  Price  to  compel  him 
to  pay  the  debt  to  Ross,  for  the  purpose  of  leaving  Shaw's  pro- 
perty free  to  be  applied  in  satisfaction  of  another  debt  which 
he  owed  the  Wises.     Ebenhardt's  Appeal,  8  Watts  &  Serg.  327. 

(a)  Hurd  v.  Eaton,  28  lU.  R.,  122;  Marshall  t. Moore,  36  111.  R.,  327. 

(b)  Morrison  v.  Kurtz,  15  111.  R.,  193. 
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Tlie  Wises  doubtless  ought  to  have  satisfaction  of  their  debt, 
but  equity  will  never  sanction  a  principle  which,  though  it  may 
do  justice  to  creditors,  will  work  iniquity  to  debtors. 

There  is  another  reason  why  the  complainant,  who  is  substi- 
tuted in  the  place  of  Gibson,  the  mortgagee,  and  is  to  be 
regarded  as  the  purchaser  of  the  mortgaged  premises  at  the 
date  of  the  mortgage,  has  the  better  equity.  The  mortgage  is 
of  an  earlier  date  than  the  judgment  against  Shaw,  in  favor  of 
the  Wises.  At  the  time  the  mortgage  was  executed,  the  pre- 
mises were  subject  to  the  lien  of  the  judgment  in  favor  of  Ross, 
and  the  equities,  as  between  Ross  and  Gibson,  who  were  the 
only  persons  that  then  had  claims  against  Price,  evidently  were, 
that  Ross  should  resort  in  the  lirst  instance  to  the  property  of 
Shaw,  the  principal,  and  if  possible  make  his  claim  out  of  his 
estate.  The  right  of  Gibson  to  insist  that  Ross  should  first 
resort  to  the  property  of  Shaw,  before  touching  the  mortgaged 
premises,  had  attached  before  the  Wises  obtained  their  judg- 
ment; and  that  right  could  not  be  divested  either  by  a  transfer 
of  the  Ross  judgment  to  the  Wises,  or  by  their  obtaining  a 
subsequent  judgment  against  Shaw.  Reynolds  v.  Tooker,  18 
Wend.  591 ;  Neef  v.  Miller,  8  Barr,  347. 

The  equity  contended  for  by  the  Wises,  did  not  arise  till 
after  that  of  Gibson  had  become  fixed,  and  it  could  not  be  per- 
mitted to  prevail  without  overturning  his  prior,  and  therefore 
better  equity.  Pie  stands  in  the  position  of  the  first  purchaser 
of  part  of  the  real  estate  of  a  judgment  debtor,  in  which  case 
the  creditor  may  be  required  to  sell,  in  the  first  instance,  that 
portion  of  the  debtor's  estate  still  remaining  in  his  hands;  and 
where  there  have  been  several  sales  by  the  debtor  at  different 
periods,  the  creditor  may  be  required  to  sell  in  the  inverse  order 
of  the  alienations.  Gill  v.  Lyon,  1  Johns.  Ch.  R.  446 ;  Clowes 
V.  Dickenson,  5  Johns.  R.  235 ;  James  v.  Hubbard,  1  Paige,  228. 

The  decree  of  the  Circuit  Court  is  afiirmed  with  costs. 

Decree  affirmed. 


NOYEMBER  TERM,  1851.  49 

Trustees,  &c.  v.  Starbird. 

The  Trustees  of  Sohools  for  Township  six,  in  South  range 
SIX  West,  Appellants,  v.  Charles  N.  Starbird,  Appellee. 

APPEAL  FROM  RANDOLPH. 

Where  a  party  by  himself  or  his  agent  undertakes  to  appeal  from  the  decision 
of  a  justice  of  the  peace,  and  executes  a  bond  which  is  accepted,  the  appeal 
shall  be  sustained,  if  he  will  supply  any  defect  in  the  bond,  when  objection 
is  made  thereto. 

This  action  was  commenced  by  Starbird  before  a  justice  of 
the  peace  is  Randolph  county,  upon  which  he  recovered,  a  judg- 
ment against  the  Trustees  of  Schools.  One  of  the  trustees  took 
an  appeal  to  the  Circuit  Court  of  Randolph  county.  A  motion 
was  made  in  the  Circuit  Court  to  dismiss  the  appeal  for  want 
of  a  sufficient  bond,  and  also  a  motion  to  amend  the  appeal 
bond.  The  Circuit  Court  sustained  the  motion  to  dismiss,  and 
entered  judgment  accordingly.  From  this  judgment  of  the 
Circuit  Court,  the  trustees  took  an  appeal  to  this  court. 

The  judgment  of  the  Circuit  Court  was  pronounced  by 
[Jnderwood,  Judge,  at  September  Term,  1850,  of  the  Randolph 
Circuit  Court. 

G.  Koerner,  for  appellants. 

S.  Breese,  for  appellee. 

Treat,  C.  J.  Starbird  recovered  a  judgment,  before  a  jus- 
tice of  the  peace,  against  the  trustees  of  schools,  of  a  township 
in  Randolph  county.  An  appeal  bond  was  entered  into  by  one 
of  the  trustees,  and  approved  by  the  clerk  of  the  Circuit  Court. 
The  court  overruled  an  application  by  the  trustees  to  amend 
the  bond,  and  sustained  a  motion  of  the  plaintiff  to  dismiss  the 
appeal. 

This  case  is  not  distinguishable  from  those  of  Bragg  v.  Ees- 
senden,  11  111,  5M,  and  Boosman  v.  Freeman,  12  111.  165.  The 
principle  is  settled  in  those  cases,  that  where  a  party,  by  him- 
self or  his  agent,  undertakes  to  appeal  from  the  decision  of  a 
justice  of  the  peace,  and  makes  such  an  attempt  at  the  execu- 
tion of  an  appeal  bond,  that  the  proper  officer  accepts  it,  he 
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shall  not  be  prejudiced  by  reason  of  any  deficiency  in  the  obli- 
gation, if  he  will,  when  objection  is  made,  supply  the  defect. 
Here  the  bond  was  defective,  because  not  executed  by  the  cor- 
poration against  which  the  judgment  was  rendered.  It  was, 
however,  binding  on  the  obligors  personally,  and  the  appellee 
was,  consequently,  not  without  a  remedy.  The  trustee  intended 
to  take  an  appeal  that  would  enable  the  corporation  to  have 
the  case  re-heard,  and,  for  that  purjjose,  executed  a  bond  which 
was  approved  and  accepted  by  the  clerk  (a).  The  court  should 
have  permitted  the  trustees  to  perfect  this  appeal,  by  the  execu- 
tion of  a  bond  obligatory  on  the  corporation. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Charles  W.  Hunter,  Plaintiff  in  Error,  v.  Thomas  Middleton, 
Defendant  in  Error. 

ERROR  TO  MADISON. 

The  acknowledgment  and  recording  of  a  town  plat,  vests  the  legal  title  to  the 
ground  appropriated  to  streets  and  alleys  in  the  corporation  of  the  town,  for 
the  uses  and  purposes  of  the  public. 

The  decision  in  the  case  of  Canal  Trustees  v.  Haven,  11  111.  554,  cited  and  con- 
firmed. 

The  title  to  streets  and  alleys  may  revert  to  the  original  proprietor,  on  the  de- 
struction of  the  corporation,  or  on  abandontaent  of  the  ground  appropriated 
to  streets  and  alleys,  but  until  such  reversion,  the  fee  is  out  of  the  original 
proprietor. 

The  person  making  such  plat  and  dedication,  not  having  the  legal  title  nor  ex- 
clusive right  of  possession,  cannot  bring  an  action  of  trespass  for  an  injury 
to  the  soil  or  freehold,  as  in  the  case  of  highways. 

This  is  an  action  of  trespass  quare  clausam  fregii,  brought  by 
the  plaintiff  against  the  defendant,  in  the  Madison  County  Circuit 
Court,  at  the  August  term,  A.  D.  1850,  for  erecting  a  lime  kiln 
for  the  purpose  of  burning  lime,  and  for  quarrying  and  carrying 
away  rock  and  converting  the  same  to  his  own  use,  upon  the 
close  of  the  plaintiff;  to  which  the  defendant  pleaded  not  guilty, 
and  thereupon  issue  was  joined  to  the  country.  A  trial  was  had 
at  the  March  term,  A.  D.  1851,  by  a  jury  before  Underwood, 

(o)  But  see  Louk  v.  Woods,  15  111.  R.,  262,  and  notes. 
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Judge,  which  resulted  in  a  verdict  and  judgment  for  costs,  in 
favor  of  defendant. 

Upon  the  trial  of  the  cause,  it  appeared,  from  the  evidence 
introduced,  that  the  plaintiff  was  the  owner  in  fee  simple,  of  a 
part  of  fractional  section  13,  township  5,  north  of  range  10,  west 
of  the  third  principal  meridian,  particularly  described  by  metes 
and  bounds;  that  in  the  year  1820  he  laid  out  and  platted  a 
part  of  said  lands  into  blocks  and  lots  with  streets  and  alleys 
marked  thereon,  which  plat  was  duly  acknowledged  in  July,  1825, 
and  recorded  in  the  office  of  the  Recorder  of  Madison  county,  on 
the  17th  day  of  August  in  the  year  1825,  as  an  addition  to  the 
town,  now  city  of  Alton ;  that  in  the  year  1835  the  land  embraced 
in  said  plat  was  platted  again  with  some  alterations,  but  that 
these  alterations  were  not  upon  the  loous  in  quo,  which  new  plat 
was  acknowledged  on  the  15th  day  of  February,  183Y,  and 
recorded  in  said  Recordeif's  office  in  the  same  year ;  and  that  the 
trespasses  complained  of,  were  for  quarrying,  digging  and  carrying 
away  large  quantities  of  lime  rock  from  a  stone  quarry  in  Pear 
street,  between  blocks  numbered  27  and  28,  and  in  an  alley  laid  out 
and  platted  on  the  recorded  plats  of  said  addition,  which  alley 
extended  through  blocks  28  on  said  plats,  and  that  the  rock  was 
quarried  and  taken  away,  for  the  purpose  of  being  burned  and 
made  into  lime  by  said  defendant,  without  the  consent  of  said 
plaintiff. 

Evidence  was  also  offered  by  the  plaintiff,  to  prove  that  the 
street  and  alley  above  described,  were  and  are  impassable  (as 
such  street  and  alley)  without  being  improved  ;  that  large  quan- 
tities of  rock  can  be  taken  out  of  said  quarries  on  the  locus  in 
quo,  without  operating  in  the  least  against  the  use  of  said  street 
and  alley,  as  public  highways,  and  in  fact,  that  the  excavation 
and  quarrying  of  said  rock  is  absolutely  necessary,  in  order  to 
reduce  said  street  and  alley  to  the  grade  established  by  the 
city  of  Alton ;  to  all  which  evidence  defendant  objected  being 
heard,  and  moved  that  the  evidence  already  introduced  should 
be  excluded  from  the  jury,  which  objection  the  court  sustained, 
and  refused  to  let  the  evidence  thus  offered  go  to  the  jury,  and 
excluded  from  the  jury  the  evidence  then  already  given  ;  and 
there  being  no  evidence  before  the   jury  of  any  trespass  except 
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as  aforesaid,  they  returned  a  verdict  for  defendant ;  to  all  whicli 
decisions  and  opinions  of  the  court,  the  plaintiff  at  the  time  ex- 
cepted and  now  brings  his  case  into  this  court. 

David  J.  and  Henet  S.  Baker,  for  plaintiff. 

The  dedication  by  the  owner  of  lands  which  he  lays  out  into 
town  lots,  streets  and  alleys,  &c.,  of  the  streets  and  alleys  to  the 
public,  as  such,  does  not  deprive  him  of  his  ownership  in  the 
minerals  and  quarries  and  strata  of  lime  rock  under  the  surface 
of  such  streets  and  alleys,  and  he  can  maintain  an  action  against 
those  persons  who,  without  his  license,  dig  out  and  carry  away 
the  minerals  and  rock ;  unless  dug  out  and  carried  away  by  the 
authority  of  the  town,  for  the  purpose  of  grading  and  improving 
the  streets  and  alleys,  when  such  acts  may  be  considered  as 
authorized  by  and  incident  to  the  dedication. 

The  lord  or  owner  of  the  soil  of  the  highway  shall  have  an 
action  of  trespass  for  digging  the  ground.  2  Str.  1004 ;  8  E.  4, 
9;  Cortelyou  v.  Yan  Brunt,  2  Johns.  E..  357. 

The  law  is  well  settled,  that  when  a  mere  easement  is  taken 
for  a  public  highway,  the  soil  and  freehold  continue  in  the  owner 
of  the  land,  encumbered  only  with  the  easement,  or  right  of  pas- 
sage in  the  public.  Fairfield  v.  Williams,  4  Mass.  427;  Pearly 
V.  Chandler,  6  Id.  454  ;  Stackpole  v.  Healey,  16  Id.  33  ;  Mayor 
of  Savanah  v.  Steamboat  Company,  E..  M.  Charlton's  Rep.  342 ; 
United  States  v.  Harris,  1  Sumner,  21,  37.  See  the  doctrine  in 
3  Kent,  432,  433,  and  notes. 

The  dedication  of  a  street  to  the  public,  is  only  a  dedication 
of  the  right  of  passage  to  the  public,  so  far  as  the  public  have 
occasion  to  use  it,  and  was  never  understood  to  be  a  transfer  of 
an  absolute  property  in  the  soil.  City  of  Cincinnati  v.  Lessees 
of  White,  6  Peters,  437. 

When  a  highway  is  laid  out  over  the  land  of  a  private  person, 
the  public  acquires  no  more  than  a  right  of  way  or  easement 
and  the  title  of  the  original  proprietor  continues ;  he  may  use 
the  land  in  any  way  not  inconsistent  with  the  public  right ;  is  , 
entitled  to  all  mines,  &c.,  and  jnay  maintain  trespass  or  ejectment 
in  relation  to  it.     Jackson  ex  dem.  Geates  et  al.  v.  Hathaway, 
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15  Johns.  447.  Piatt,  J.  delivering  the  opinion  of  the  court  in  this 
case,  says,  "  Highways  are  regarded  in  our  law  as  easements. 
The  public  acquires  no  more  than  the  right  of  way  with  the 
powers  and  privileges  incident  to  that  right,  such  as  digging  the 
soil  and  using  the  timber  and  other  materials  found  within  the 
space  of  the  road,  in  a  reasonable  manner  for  the  purpose  of 
making  and  repairing  the  road  and  its  bridges.  When  the 
sovereign  imposes  a  public  right  of  way  upon  the  land  of  an 
individual,  the  title  of  the  former  owner  is  not  extinguished,  but 
is  so  qualified  that  it  can  only  be  enjoyed  subject  to  that  ease- 
ment. The  former  proprietor  still  retains  his  exclusive  right  in 
all  mines,  quarries,  springs  of  water,  timber  and  earth,  for  every 
purpose  not  incompatible  with  the  public  right  of  way.  The 
person  in  whom  the  fee  of  the  road  is,  may  maintain  trespass, 
ejectment,  or  waste,"  &.Q,.  See  also  Oakley  v.  Stanley,  5  Wend. 
623 ;  In  the  matter  of  Lewis  Street,  2  Wend.  472 ;  IS'oyes  v. 
Chapin,  6  Wend.  464;  Holiday  v.  Marsh,  3  Wend.  142;  In 
the  matter  of  Seventeenth  Street,  1  Wend.  262 ;  Livingston  v. 
Mayor  of  New  York,  8  Wend.  85. 

The  fee  of  the  soil  remains  in  the  original  owner,  where  a 
public  road  is  made  upon  it,  but  the  use  of  the  road  is  in  the 
public.  The  owner  parts  with  the  use  only;  for  if  the  road 
should  be  vacated  by  the  public,  he  resumes  the  exclusive  posses- 
sion of  the  ground,  and  while  it  is  used  as  a  highway,  he  is 
entitled  to  the  timber  and  grass  which  may  grow  upon  the  sur- 
face, and  to  all  minerals  which  may  be  found  beneath  it.  Bar- 
clay et  al.  V.  Howell's  Lessees,  6  Peters,  498. 

The  owner  of  the  soil  of  a  highway  has  the  same  remedies, 
by  action  of  trespass  or  ejectment,  to  prevent  encroachments  and 
to  defend  his  rights  against  the  adverse  occupancy  of  another  as 
the  owners  of  land  not  subject  to  any  easement.  Reed  v.  Leads, 
19  Conn.  E.  182,  cited  in  1  U.  S.  Law  Magazine  and  Examiner, 
100. 

There  is  no  evidence  of  the  acceptance  of  the  dedication  of 
the  locus  in  quo,  either  by  the  use  thereof  as  such  street  and 
alley,  or  by  the  purchase  of  lots  in  said  addition,  and  until  the 
acceptance  the  plaintiff's  title  and  right  of  use  remain  as  though 
no  dedication  had  been  proposed  or  marked  on  the  plat. 
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"The  mere  laying  out  a  town  upon  a  man's  own  land  and  by 
his  own  private  act,  and  the  making  and  recording  a  plan  of  the 
town,  may  not,  and  as  we  suppose,  do  not,  of  themselves,  conclude 
him  to  any  extent.  The  land,  notwithstanding  these  acts,  is 
still  his  own,  and  neither  any  other  individual,  nor  the  public, 
have  any  right  to  interfere  with  such  use  of  it  as  any  man  may 
lawfully  make  of  his  own,"  &c.  Marshall,  C.  J.,  in  the  case  of 
Rowan's  Executors  v.  The  Town  of  Portland  et  ah,  8  B.  Mod. 
Eep.  236. 

Davis  and  Edwards,  for  defendant. 

Tkeat,  C.  J.  "We  adhere  to  the  opinion  expressed  in  the 
case  of  the  Canal  Trustees  v.  Havens,  (11  111.  554,)  tliat  the  ac- 
knowledgment and  recording  of  a  town-plat  vests  the  legal  title 
to  the  ground  embraced  by  the  streets  and  alleys  in  the  corpora- 
tion of  the  town.  The  Statute  in  substance  declares,  that  these 
acts  of  the  proprietor  shall  operate  to  vest  the  fee  in  the  corpo- 
ration, in  trust  for  the  uses  and  purposes  of  the  public.  By 
making  and  recording  the  plat,  he  voluntarily  parts  with  the 
title  to  the  streets  and  alleys,  and  transfers  it  to  the  corporation. 
The  legal  effect  is  precisely  the  same  as  if  he  had  made  a  con- 
veyance directly  to  the  corporation.  The  latter  holds  the  legal 
estate  for  the  benefit  of  the  public.  The  title  may,  perhaps, 
revert  to  the  former  owners  on  the  destruction  of  the  corporation, 
or  on  the  abandonment  of  the  ground  for  the  purposes  of  streets 
or  alleys  {a).  But,  until  the  estate  is  thus  defeated,  the  fee  is  as 
completely  out  of  him  as  if  he  had  made  an  absolute  and  un- 
conditional conveyance.  While  the  fee  continues  in  the  corpo- 
ration, he  has  no  greater  interest  in  the  streets  and  alleys  than 
any  other  person — the  right  of  passage  over  them.  Having 
neither  the  legal  title  nor  the  exclusive  right  of  possession,  he 
cannot  bring  trespass  for  any  injury  to  the  soil  or  freehold.  He 
has  no  title  to  be  assailed,  no  possession  to  be  invaded.  A  party 
who  conveys  away  a  tract  of  land  in  trust,  cannot  maintain  tres- 
pass or  ejectment  for  any  injury  thereto  until  the  purposes  of  the 
trust  are  accomplished  and  the  title  has  reverted.  And  this  case 
is  not  different  in  principle.     The  evidence  clearly  showed  that 

(a)  Angel  on  H.,  sec.  326;  Banks  v.  Ogdeu,  2  Wal.  U.  S.  R.,  57;   Railroad  Co.  v.  Schurmeier, 
7  Wal.  U.  S.  R.,  273;  U.  S.  v.  Chicago,  7  How.  U.  S.  R.,  185. 
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the  plaintiif  had  no  cause  of  action.  The  acts  complained  of 
affected  the  corporation  only,  and  for  which  it  alone  could  seek 
redress.  This  is  not  hke  the  case  of  a  highway,  in  which  the 
public  acquire  but  a  right  of  way  or  passage.  The  title  still 
remains  in  the  former  proprietor,  or  his  grantor,  burdened  only 
with  the  public  easement,  and  he  can  maintain  an  action  for 
any  injury  to  the  soil  not  resulting  from  the  legitimate  use  of  the 
highway. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  Ross,   PlaintiflF  in    Error,   v.    Yiotok    Buchanan  et  al.. 
Defendants  in  Error. 

ERROR  TO  LAWRENCE. 

The  filing  of  a  bill  in  chancery  is  the  commencement  of  a  new  suit  before  an- 
other tribunal,  and  the  respondent  must  be  brought  into  court  by  process, 
notwitstanding  the  bill  may  be  connected  with  a  suit  at  law  between  the 
same  parties  in  the  same  court. 

A  bill  in  chancery  should  be  dismissed  for  want  of  equity  if  it  does  not  disclose 
other  grounds  for  relief  in  a  suit  at  law  than  may  be  interposed  as  defences 
at  law. 

In  courts  of  concurrent  jurisdiction,  the  one  first  obtaining  jurisdiction  will  re- 
tain it,  though  a  court  of  equity  may  interfere  where  there  are  equitable  de- 
fences unavailable  at  law. 

Buchanan  and  others  filed  this  bill  in  the  Circuit  Court  of 
Lawrence  county,  and  obtained  an  injunction  upon  it  restrain- 
ing Ross,  who  had  brought  suit  as  cashier  of  one  of  the  branches 
of  the  Bank  of  Indiana,  against  the  defendants  in  error. 

Harlan,  Judge,  at  September  term,  1850,  sustained  the  bill, 
and  entered  the  decree  complained  of  and  sought  to  be  reversed 
by  this  writ  of  error. 

There  were  not  any  steps  taken  to  bring  Ross,  the  plaintifi"  in 
the  suit  at  law  in  the  Circuit  Court  of  Lawrence  county,  into 
the  case  instituted  upon  the  bill  in  chancery,  and  the  decree  ap- 
pears to  have  been  entered  against  him,  upon  the  assumption 
that  he  was  bound  to  take  notice  of  it  without  service  of  process 
upon  him. 
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The  bill  charges  that  defendants  became  sureties  for  one  "Wil- 
liam Baldwin  for  $2,500,  by  note  dated  in  February,  1848,  pay- 
able in  four  months  to  the  Bank  of  Indiana,  at  Yiucennes. 

When  the  note  fell  due,  Baldwin,  and  defendants  as  sure- 
ties, renewed  their  note  in  liquidation  of  the  first,  and  again  at 
four  months.  On  or  about  12th  October,  1818,  Baldwin  called 
on  defendant  Buchanan  to  sign  another  note  in  renewal  of  the 
last  note,  which  he  was  still  unable  to  pay,  and  he  stated  that  it 
was  his  purpose  to  obtain  the  signature  of  defendant  Yander- 
mark.  Defendant  Buchanan  signed  this  third  note  for  that  pur- 
pose, relying  upon  his  so  procuring  Yandermark's  signature. 
Defendants  heard  no  more  of  it  until  some  time  in  March,  1849, 
when  Baldwin  committed  suicide  from  supposed  pecuniary  em- 
barrassments. Defendants  discovered  that  said  last  note  had 
never  been  presented  to  Yandermark,  and  that  he  had  never 
signed  it.  This,  with  information  of  the  existence  of  such  a 
note's  being  held  by  the  bank  against  all  three,  induced  defend- 
ants to  believe  that  Yandermark's  name  had  been  forged  at  the 
second  and  last  renewal. 

They  had  no  notice,  and  heard  nothing  until  November,  1849, 
when  they  received  notice  from  the  bank,  and  they  attended  at 
the  bank  in  order  to  adjust  the  matter  and  prevent  suit.  With- 
out particularly  examining  the  note  claimed  to  be  held  against 
them,  they  renewed  the  debt  by  giving  their  own  note,  and 
stood  upon  the  note  of  the  three  for  $2,134,  dated  12th  Novem- 
ber, 1849,  and  due  120  days  after  date.  They  stated  that  the 
date  of  said  last  note  had  been  altered  without  their  knowledge 
or  consent,  and  this  knowledge  of  its  alteration  was  first  ob- 
tained after  they  had  taken  it  up  by  giving  their  own.  Being 
ignorant  of  the  eflPect  of  the  alteration,  they  endeavored  to  col- 
lect the  amount  of  the  note  of  Baldwin's  administrator,  two 
suits  for  which  are  now  pending.  That  Boss,  cashier  of  the  bank, 
has  instituted  suit  to  recover  their'note,  which  is  now  pending 
in  this  court.  That  the  note  of  Baldwin  and  defendants  of  9th 
October,  1848,  was  not  executed  by  defendants  at  that  date,  but 
was  executed  in  June,  1848,  and  was  presented  by  Baldwin  to 
the  bank,  with  four  months'  interest  on  $2,500 ;  but  the  bank 
refused  to  accept  the  note  unless  Baldwin  would  pay  $500  on  it. 
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Baldwin  was  east  at  this  time,  and  when  he  returned,  that  he 
and  the  officers  of  the  bank  concluded  together,  and  without  the 
knowledge  or  consent  of  defendants,  changed  and  altered  the 
date  from  25th  June,  1848,  to  9th  October,  1848,  thereby  charg- 
ing defendants  wrongfully.  That  Baldwin,  and  Ross,  cashier, 
were  guilty  of  fraud  and  collusion  in  so  altering,  &c.,  and  it  be- 
came void,  and  sp  the  last  note  by  defendants  was  without  con- 
sideration and  ^oid  by  reason  of  fraud. 

Defendants  offer  to  dismiss  their  suits  against  Baldwin's  ad- 
ministrator, and  surrender  Baldwin's  note  to  the  bank.  They 
pray  that  Ross  be  made  a  party  and  answer,  &c.  They  also 
pray  an  injunction  for  the  present,  and  to  be  made  perpetual  at 
the  hearing,  and  said  notes  be  annulled,  &c.,  and  for  other  relief 
and  all  necessary  aid. 

Decree  for  perpetual  injunction,  and  that  said  notes  of  defend- 
ants be  cancelled,  and  that  Baldwin's  note  be  returned  to  the 
bank  without  power  or  right  to  collect  it  of  defendants. 

AssigiiTnent  of  error. 

1st.  There  was  no  summons  issued  or  served,  and  no  appear- 
ance. 

2d.  Decree  against  plaintiff  of  perpetual  injunction,  cancella- 
tion and  for  costs. 

3d.  There  is  no  equity  in  bill,  all  the  matters  being  defences 
at  law. 

4th.  There  was  no  injunction-bond  required  or  given. 

5th.  Injunction  ought  to  have  been  dissolved,  bill  dismissed, 
and  costs  given  plaintiff. 

W.  B.  ScATES  and  A.  Kitchell,  for  plaintiff  in  error. 

A  summons  is  required  to  bring  the  party  into  court.  Rev. 
Laws,  p.  93,  §  5  ;  4  Paige,  439  ;  5  Paige,  85 ;  16  Yesey's  Rep. 
338 ;  3  Brock.  C.  C.  R.  476. 

The  suit  at  law  is  a  distinct  one  from  the  proceeding  in  chan- 
cery, and  in  a  distinct  court  and  jurisdiction. 

This  is  not  a  bill  for  a  discovery ;  but  admitting  it  to  be  so, 
defendants  have  no   right  to  the  disclosure,  because  it  would 
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criminate  the  plaintiff  in  the  suit  at  law  with  forgery.  Fon- 
blanque's  Equity,  661,  662. 

Courts  of  equity  will  not  interfere  where  the  party  has  his 
complete  remedy  at  law.  Story's  Equity  PI.  505  to  518 ;  see 
§  472  to  485  iuclusive;  Mitford's  Eq.  PI.  Ill,  112  ;  1  Madd.  Ch. 
193  ;  1  Yern.  R.  441 ;  1  Dick.  55 ;  1  P.  Wms.  IIT ;  1  Atk.  R. 
5Y1. 

A  bill  of  discovery  does  not  pray  relief,  and  relief  is  never 
granted  on  such  a  bill,  but  merely  discovery.  Story's  Eq.  PI. 
§  311,  312,  321,  322,  324,  483. 

C.  H.  Constable,  for  defendants  in  error. 

Treat,  C.  J.  This  decree  must  be  reversed  on  two  grounds : 
First.  The  court  proceeded  to  dispose  of  the  case  without 
obtaining  jurisdiction  of  the  person  of  the  defendant.  He  was 
not  served  with  process  ;  nor  did  he  enter  his  appearance.  He 
should  have  been  brought  before  the  court  by  the  service  of  pro- 
cess, if  a  resident  of  the  State  ;  or  by  the  publication  of  notice, 
if  a  non-resident.  The  fact  that  he  was  the  plaintiff  in  the 
action  at  law,  did  not  dispense  with  the  necessity  of  bringing 
him  into  court  as  a  defendant  in  the  suit  in  chancery.  Such  is 
the  uniform  practice  in  courts  of  equity,  and  it  has  not  been 
changed  by  our  statute.  The  filing  of  the  bill  was  the  com- 
mencement of  a  new  proceeding  before  another  tribunal,  and 
the  complainants  were  bound  to  bring  the  defendant  regularly 
into  court  as  in  other  cases.  The  two  tribunals,  although  pre- 
sided over  by  the  same  Judge,  possess  separate  and  distinct 
jurisdictions. 

Second.  The  bill  makes  no  case  for  the  interference  of  a  court 
of  Equity.  It  discloses  no  ground  for  relief,  of  which  the  com- 
plainants may  not  equally  avail  themselves  in  the  action  at  law. 
If  the  note  was  materially  altered  after  its  execution,  and  with- 
out their  consent,  they  had  a  perfect  legal  defence  to  any  action 
that  might  be  brought  upon  it.  If  the  fact  was  unknown  to 
them  when  they  executed  the  note  in  controversy,  and  if  they 
are  not  thereby  concluded  from  taking  advantage  of  the  altera- 
tion, they  may  still  interpose  the  defence  in  the  action  at  law. 
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And  the  defence,  if  now  available,  can  be  as  well  made  at  law 
as  in  equity.  A  court  of  equity  has  not  conclusive  jurisdiction 
of  the  case  made  by  the  bill.  If  it  has  jurisdiction,  it  is  but 
concurrent  with  a  court  of  law.  The  rule  in  cases  of  concurrent 
jurisdiction  is,  that  the  tribunal  which  first  acquires  jurisdiction 
of  the  subject-matter,  must  j)roceed  to  a  final  disposition  of  the 
case.  A  court  of-equity  will  not  assume  jurisdiction  where  it 
has  first  been  obtained  by  a  court  of  law,  unless  there  is  some 
equitable  circumstance  in  the  case,  of  which  the  party  cannot 
avail  himself  at  law.  See  Mason  v,  Piggott,  11  111.  85,  and 
cases  there  cited.  The  present  case  is  not  within  the  exception 
to  the  rule, 

Nor  can  the  bill  be  sustained  as  a  bill  for  discovery.  It  has 
none  of  the  distinctive  features  of  such  a  bill.  It  does  not  call 
on  the  defendant  to  make  discovery  of  facts  to  aid  the  complain- 
ants in  establishing  a  defence  to  the  action  at  law,  but  it  seeks 
to  oust  the  court  of  law  of  its  jurisdiction,  and  transfer  the 
whole  case  to  a  court  of  equity. 

The  decree  will  be  reversed,  and  the  bill  dismissed. 

Decree  reversed  and  hill  dismissed. 


Yalentine  Owens  et  al.,  Plaintiffs  in  Error,  v.  The  People,  &c. 
FOK  the  use  of  Massac  County,  Defendants  in  Error. 

ERROR  TO  WILLIAMSON. 

The  statute  in  reference  to  negroes  and  mulattoes,  does  not  authorize  the  tak- 
ing of  a  bond,  until  the  negro  or  mulatto  has  produced  a  certificate  of  his 
freedom,  and  such  only  have  the  privilege  of  residing  here  as  can  furnish 
evidence  of  their  freedom,  and  can  give  bond  for  their  good  behavior,  and 
that  they  will  not  become  a  charge  to  the  county  {a). 

This  was  an  action  of  debt,  commenced  in  the  Massac  Cir- 
cuit Court ;  and  taken  to  the  Marion  Circuit  Court  on  change 
of  venue.  The  action  was  upon  a  bond  executed  to  the  people 
of  the  State  of  Illinois,  by  Thomas  Ilobbs,  a  man  of  color,  and 

(a)  Law  repealed.    Laws  1865,  p.  105. 
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Valentine  Owens  as  his  security.  Which  bond  had  the  follow- 
ing conditions: — That  whereas  Thomas  Hobbs,  a  colored  man, 
was  brought  into  this  State  by  a  woman  calling  herself  Hobbs, 
and  there  left ;  and  said  negro,  to  wit,  Thomas  Hobbs,  is  old, 
&G.  Now  if  said  Hobbs  shall  behave  himself  in  a  decent  man- 
ner, and  act  as  the  law  requires  towards  all  the  people  of  this 
State,  and  shall  not  become  a  county  charge,  then  in  that  case 
this  bond  is  to  be  void ;  otherwise  to  remain  in  full  force  and 
virtue. 

The  declaration  contains  but  one  count  in  the  usual  form, 
with  breaches  in  substance  :  That  the  defendants  failed  to  keep 
the  conditions  of  said  bond.  That  the  said  county  of  Massac 
was  compelled  to  lay  out  and  expend  some  $37  for  the  support, 
nursing,  and  maintenance  of  the  said  Hobbs,  after  the  execution 
of  said  bond.  That  the  County  Court  of  said  county  of  Mas- 
sac made  orders  for  the  payment  of  nursing  bills,  doctor  bills, 
&c.,  amounting  to  $37.  To  which  declaration  the  defendants 
demurred,  and  craved  oyer  of  the  bond,  which  demurrer  was 
overruled  by  the  court. 

The  defendants  filed  four  pleas.  1st.  That  said  Thomas 
Hobbs  was,  at  the  time  of  executing  said  bond,  a  slave,  &c. 
2d.  That  at  the  time  said  defendants  executed  said  bond,  the 
said  Thomas  Hobbs,  one  of  the  defendants,  did  not  produce 
any  certificate  of  his  freedom  authenticated  as  the  statute 
requires ;  and  that  he  was,  in  fact,  a  slave  brought  to  this  State 
by  his  mistress,  and  the  bond  was  therefore  void.  3d.  The  said 
defendant,  Owens,  for  a  separate  plea,  says  that  soon  after  the  exe- 
cution of  said  bond,  and  before  the  commencement  of  this  suit, 
and  before  Hobbs  became  a  county  charge,  the  said  defendant, 
Hobbs,  was  oifered  to  be  given  up  by  the  defendant,  Owens,  to  the 
proper  authorities,  but  that  they  refused  to  receive  him.  4:th.  That 
the  law  under  and  by  virtue  of  which  said  bond  was  taken 
was  unconstitutional,  and  therefore  the  bond  was  void. 

To  which  several  pleas  demurrers  were  filed.  The  demurrers 
were  sustained  by  tlie  court,  and  the  defendants  electing  to 
stand  by  their  pleas,  the  Circuit  Court  of  Williamson  county. 
Denning,  Judge,  presiding  at  !September  term,  1851,  rendered 
judgment  for  one  thousand  dollars,  the  penalty  of  the  bond ;  to 
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which  the  defendants  excepted.  The  plaintiffs  in  error  assign 
for  error,  the  sustaining  the  demurrers  to  pleas,  rendering  judg- 
ment without  assessing  damages  or  calling  a  jury  for  the  pur- 
pose, and  overruling  motions  in  arrest  of  judgment  and  for  new 
trial. 

T.  G.  C.  Davis  and-R.  F.  Wingate,  for  appellants. 

The  declaration  is  bad  in  substance.  It  appears,  upon  its 
face  that  the  contract,  which  is  made  the  foundation  for  the 
action,  was  made  in  contravention  of  the  provisions  of  the  sta- 
tute, entitled,  "  ]S'egroes  and  Mulattoes,"  §  1,  2,  3,  4,  5,  6,  8, 
and  9  of  said  act.  Rev.  Sts.  1845,  p.  386,  387.  A  demurrer  may 
be  for  insufficiency,  either  in  substance  or  in  form.  Stephen  on 
Pleading,  138  ;  1  Chitty,  PL  661,  665. 

The  defendant's  demurrer  to  the  declaration  ought  to  have 
been  sustained  by  the  court,  because  it  appeared  on  its  face, 
that  Hobbs  was  brought  into  the  State  by  a  woman  calling  her 
name  Hobbs,  and  left  here  by  her ;  and  there  is  no  averment  or 
allegation  in  the  declaration  that  Hobbs  produced  a  certificate 
of  his  freedom  to  the  County  Commissioners'  Court,  before  or 
at  the  time  of  the  execution  of  the  bond  counted  on.  See  Rev. 
Sts.  1845,  as  above  referred  to.  There  is  nothing  in  the  bond, 
as  set  out  in  the  declaration  and  other  pleadings  in  the  cause, 
which  shows  that  Hobbs  produced  the  certificate  required  by 
the  act  "  I*Tegroes  and  Mulattoes,"  nor  is  there  an  allegation  of 
his  freedom  to  be  found  in  the  declaration. 

The  plaintiffs'  demurrers  to  the  defendants'  pleas,  open  the 
whole  record  to  the  inspection  of  the  court,  and  the  judge  ought 
to  have  given  judgment  for  the  party,  who,  from  all  that  ap- 
peared in  the  record,  was  entitled  to  it.  Stephen  on  Pleading, 
143  ;  1  Chitty's  PL  668 ;  3  Cranch,  235 ;  4  Hen.  &  Munford's 
Rep.  110. 

A  fault  in  substance  in  pleading,  is  not  cured  by  pleading 
over.     1  Chitty's  PL  6Y1 ;  Stephen  on  Pleading,  14Y. 

The  defendants'  first  and  second  pleas  were  clearly  good. 
They  showed,  that  the  very  foundation  of  the  action  was  illegal 
and  void.     A  bond  made  in  contravention  of  the  provisions  of  a 
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statute  or  in  violation  of  the  public  policy,  is  void.  Chitty  on 
Contracts,  694 ;  17  Mass.  280 ;  5  Dana,  261 ;  4  Hen.  &  Mun- 
ford,  282. 

The  damages.  When  the  parties  have  agreed,  that  the  one 
shall  pay  to  the  other  a  specified  sum  of  money,  in  the  event  of 
a  breach  of  the  provisions  of  the  contract,  the  courts  will,  if  pos- 
sible, view  the  sum  reserved  as  in  the  nature  of  a  penalty. 
8  Mis.  470  ;  5  Met.  61,  Q6 ;  5  Cowen,  144. 

R.  S.  ]N"elson,  for  appellees. 

Supposing  the  plaintiffs  in  error  have  a  right  to  go  back  to 
the  declaration  in  search  of  defects,  on  demurrers  to  their  pleas, 
and  after  demurrers  general  and  special  to  the  declaration  have 
been  overruled,  which  is  questionable,  (see  4  Gilman,  40 ;  2  Ibid. 
302 ;  9  S.  &  M.  451,  470  ;  9  Mis.  502,)  it  must  not  only  be 
for  matter  of  substance  alone,  but  for  matter  intrinsic,  and  if 
they  relied  upon  any  extrinsic  matter,  such  as  a  defect  in  the 
consideration  of  the  bond,  they  ought  to  have  craved  oyer  of  it, 
and  the  neglect  to  do  so  is  fatal.    1  Chitty's  PL  430,  431,  432 ; 

2  Saunders,  60  ;  Lord  Raymond's  Rep.  1135 ;  1  Saunders,  9, 
317 ;  2  Stephens,  N.  P.  1260. 

The  plaintiffs  in  error  cannot  object,  that  the  bond  is  not  in  ex- 
act compliance  with  the  statute,  because  they  have  not  set  it  out  on 
oyer;  but  if  they  could,  under  the  state  of  pleadings,  object  for  mat- 
ter dehors  the  record,  it  cannot  avail  them  to  defeat  the  right  of 
recovery  in  this  action,  for  the  bond  is  a  good  statutable  bond. 

3  Scam.  349  ;  1  Watts  &  Serg.  261  ;  3  Serg.  &  Rawle,  394 ; 
1  U.  S.  Digest,  307;  17  Wendell,  502. 

The  second  plea  is  contrary  to  a  conclusive  presumption  of 
law ;  this  presumption  exists  in  all  States  where  slavery  is  not 
tolerated.  People  v.  Thornton,  11  111.  336  ;  Prigg's  case,  15 
Peters,  R.  419 ;  Law  of  Slavery,  370,  373,  374,  379  ;  8  Peters, 
238. 

Trumbull,  J.  Waiving  a  decision  of  the  constitutional  ques- 
tion which  has  been  raised,  it  is  clear,  that  the  judgment  in  this 
case  cannot  be  sustained.     The  statute  in  reference  to  negroes 
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and  mnlattoes,  (Eev.  Sts.  ch.  Y4,)  was  manifestly  designed  to  dis- 
courage the  settlement  of  negroes  within  this  State.  The  eighth 
section  of  that  act,  inflicts  a  penalty  upon  any  person  bringing 
a  black  or  mulatto  person  into  the  State,  in  order  to  free  him 
from  slavery.  The  fifth  section  provides  for  arresting,  imprison- 
ing, and  hiring  out  any  such  person  found  in  the  State,  not 
having  a  certificate  oflils  freedom ;  and,  although  this  section 
has  been  held  to  be  invalid,  in  the  case  of  Thornton,  11  111.  332, 
by  reason  of  its  conflict  with  the  exclusive  jurisdiction  of  Con- 
gress over  the  same  subject,  still  it  is  proper  to  refer  to  it,  as  in- 
dicating the  design  of  the  legislature  in  the  enactment  of  the 
other  sections  of  the  same  law. 

The  first  section  declares,  that  "  no  black  or  mulatto  person 
shall  be  permitted  to  reside  in  this  State,  until  such  person  shall 
produce  to  the  County  Commissioner's  Court,  where  he  or  she 
is  desirous  of  settling,  a  certificate  of  his  or  her  freedom,  which 
certificate  shall  be  duly  authenticated  in  the  same  manner  that 
is  required  to  be  done  in  cases  arising  under  the  acts  and  judi- 
cial proceedings  of  other  States.  And  until  such  person  shall 
have  given  bond,  with  sufiicient  security,  to  the  people  of  this 
State, /b^"  the  use  of  the  proper  county^  in  the  penal  sum  of  one 
thousand  dollars,  conditioned  that  snch  person  will  not,  at  any 
time,  become  a  charge  to  said  county,  or  any  other  county  of 
this  State,  as  a  poor  person^  and  that  such  person  shall,  at  all 
times,  demean  himself  or  herself  in  strict  conformity  with  the 
laws  of  this  State." 

It  is  under  this  first  section  that  the  bond  sued  on  was  given. 
It  difi'ers  somewhat  from  the  bond  required  by  the  statute,  by 
omitting  to  state,  that  it  was  given  for  the  use  of  (Massac)  the 
proper  county^  also  the  words,  "as  a  poor  person,"  and  is  in  some 
other  respects  variant  from  the  law. 

It  is  unnecessary  to  determine  upon  the  eflect  of  these 
variances,  because,  to  have  authorized  the  taking  of  even  a  sta- 
tutory bond,  Hobbs,  the  negro,  must  first  have  produced  to  the 
County  Commissioners'  Court,  the  requisite  certificate  of  his 
freedom.  The  legislature  never  intended  this  State  to  become 
a  rendezvous  for  negroes  and  mulattoes  of  every  description, 
who  could  give  the  required  bond,  but  limited  the  privilege  of 
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residing  here  to  such  only  as  could  furnish  evidence  of  their 
freedom,  and  then  give  bond  and  security  not  to  become  a 
charge  to  the  county  as  a  jpoor  person^  and  for  their  good  beha- 
vior. The  clerk  had  no  authority  to  take  or  approve  the  bond 
of  a  black  person,  who  did  not  iirst  furnish  the  evidence  of  his 
freedom,  which  the  law  required  ;  and  a  bond  given  by  a  negro 
not  furnishing  this  evidence,  would  not  have  authorized  his  resi- 
dence in  the  State,  or  have  afforded  him,  or  the  person  bringing 
liim  here,  any  protection. 

The  first  plea  alleges,  in  substance,  that  Hobbs,  at  the  time 
of  the  execution  of  the  bond  sued  on,  was  a  negro  slave  ;  and 
second,  that  he  was  a  negro  slave,  brought  to  this  State  by  his 
mistress,  and  that  he  did  not  produce  any  certificate  of  his  free- 
dom, as  required  by  the  statute. 

These  pleas,  if  true,  which  the  demurrer  admits,  show,  that 
the  bond  was  taken  in  a  case  not  authorized  by  law.  Upon 
such  a  bond  no  recovery  can  be  had,  and  the  court  erred  in  sus- 
taining the  demurrer  to  these  pleas. 

The  third  plea  is  clearly  defective,  and  to  it  the  demurrer  was 
properly  sustained. 

Judgment  of  the  Circuit  Court  reversed,  and  cause  remanded. 

Judgment  reversed. 


Daniel  Hyde,  Plaintiff*  in  Error,  n.  Daniel  F.  Pktoe,  Defend- 
ant in  Error. 

AGREED  CASE  FROM  POPE. 

Under  the  estray  laws,  a  party  who  has  not  given  the  required  notice,  cannot 
acquire  the  property,  by  lapse  of  time  or  continued  possession. 

Nor  can  such  a  party  recover  the  property  by  an  action  of  trover,  from  another, 
to  whom  it  has  escaped,  and  who  has  advertised  as  the  law  requires. 

One  who  retains  estrays,  without  giving  notice  as  the  law  directs,  is  a  tortfeazor. 

This  case  was  submitted  upon  the  following  agreement : 
It  is  agreed,  in  this  case,  that  the  evidence  showed,  that  an 
estray  horse  came  to  the  possession  of  Pryor,  where  it  remained 
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more  than  a  year,  without  bein^c.  posted  and  advertised  TlTT 
w.tho.^  having  been  posted  and  advertised,  the  h  "e  esca  "d 
from  Prjor's  possession,  and  went  iinon   thp  r..a  ^^caped 

by  H,de,  .ho  i„ew  thlt  the  JJX,  trr^JsTtf 
possession  of  Pryor  „p  to  the  time  of  his  escape  anH  T  .  P 
bad  not  posted  and  advertiSe4  him.      That  Zor  de         ,  7u' 
horse  of  Hvde  and  th„t  h!^,.     e      j  •'^     demanded  the 

the  ho..se  m   :;  w         he  ::ie"il™th™  ""'  '^^^"^« 

Hyde  and  Pryoj.  had  no!  posted  orad^rtheLr:^^^^^^^^^^ 
ie  had  been  m  his  possession  more  than  a  year      SvdlTZ^, 
and  advertised  the  horse  immediately  after  he  came  into, 
possesion,  tbongh  not  before  Pryor  demanded  4e  horte       T  e 
Crcmt  Court  gave  judgment,  the  case  having  been  suLiL 

J.  G.  C.  Davis,  for  Hjde, 

Cited  1   Chittj's  PI.  iro,  183;  7  Cowen    398-  i^   r  t.         , 
Rep.  132;  Rev.  Stats,  p.  2.7,  Title  Estra/s',  §  J  i/'  ^Kll 

W.  Sloan,  for  Prjor. 

plaintiff  b^ew:riTein^?;:r:ifho:''hrf "^  '^  ''- 
tooI.^t  uSd  aTe  t  sTd^fa?::::::;.' :':  *'^'^^"^^"''  -■- 

oS  act!^  -sr„ff t  f -^^^^^^^^^^^^ 
-p^-sed  byt-h  rr:  "yririr^rr'sti^  --^'^ 

The   eleventh  section  of  that    clmj  ter  ,  rovidcs    t  nt  "if 
owner  appear  and  prove  bis  property!  wuL  onel-eark/tW 
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public ition  is  made,  the  property  shall  be  vested  in  the  taker-up. 
Bat  in  this  case,  the  plaintiff  had  never  made  the  publication, 
and  without  that,  no  lapse  of  time  or  continued  possession 
could  vest  the  property  in  him.  He  neglected  an  important 
duty  imposed  by  the  laws,  which  was,  to  notify  the  owner  of 
the  property,  that  it  was  in  his  possession  ;  and  after  such  neg- 
lect, his  possession  became  tortiwis.  To  hold,  that  he  could 
acquire  a  title  to  the  property  by  his  illegE^  act,  would  be  offer- 
ing premium  for  the  violation  of  the  laws.  The  defendant  did 
no  more  than  his  duty,  by  taking  up  the  estrays  and  advertising 
them,  that  the  owner  might  recover  his  property  {a). 
Let  the  judgment  be  reversed  with  costs. 

Judgment  reversed. 

(a)    p.  p.  *o.,  R.  R.  V.  Mclntire,  39  111.  R.,  298. 


The  People,  ex  relatione  Thomas  J.  Gillinwater,  v.  The  Mis- 
sissippi AND  Atlantic  Railroad  Company. 

ERROR  TO  EFFINGHAM. 

A  proceeding  by  quo  warranto  is  a  prosecution  wliich  must  be  carried  on  in 

the  name  of  the  people  (a). 
A  demurrer  to  a  plea  reaches  a  defect  in  the  information. 

At  September  term,  1851,  of  the  Effingham  Circuit  Court, 
Gillinwater  filed  an  information  against  the  Mississippi  and 
Atlantic  Railroad  Company,  commencing  as  follows  :  "  In  the 
Circuit  Court  of  said  county,  Alfred  Kitchell,  State's  Attorney 
for  the  Fourth  Judicial  District  of  the  State  of  Illinois,  who  pro- 
secutes in  behalf  of  the  people  of  the  State  of  Illinois,  on  the 
relation  of  Thomas  J,  Gillinwater,  of  the  county  of  Effingham, 
aforesaid,  comes  here  into  Court  and  gives  the  Court  to  under- 
stand and  be  informed,"  that  on,  &c.,  a  railroad  company,  nam- 
ed, &c.,  was  formed  in  the  town  of  Yandalia,  &c.,  by  the  adop- 
tion of  articles  of  association,  in  conformity  with  the  act  to 
provide  for  a  general  system  of  railroad  incorporations.  The 
information  proceeds  to  set  out  the  organization  of  the  company 

(d)  Wight  V.  People,  15  111.  E.,  417. 
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and  the  franchises  usurped;  and  then  closes  as  follows:  "And 
the  said  k>tate's  Attorney  upon  the  relation  of  the  said  Thomas 
J.  Gillinwater,  further  gives  the  Court  hereto  understand  and  be 
informed  that  the  said  president  and  directors  of  the  said  Mis- 
sissippi and  Atlantic  Railroad  Company  are  still  continuing 
unlawfully  to  hold  and  usurp'^ieir  ofhces  and  franchises  afore- 
said, and  to  unlawfully  intrude  upon  and  hold  possession  of  the 
premises  aforesaid,  as  is  above  stated,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  State  of  Illinois." 

To  this  information  the  company  filed  a  plea,  averring  that 
their  charter  was  not  dissolved,  denying  all  usurpation,  &c.  To 
this  plea  a  demurrer  was  filed.  The  Court,  Harlan,  Judge,  pre- 
siding, overruled  the  demurrer,  and  dismissed  the  information. 
The  relator  brought  the  cause  to  this  court,  assigning  for  error 
the  overruling  of  the  demurrer  and  the  dismissal  of  the  inform- 
ation. 

A  KiTCHELL,  for  the  relator. 

W.  B.  ScATES,  C.  H.  Constable,  E.  Rust,  and  J.  G.  Mae- 
shall,  for  the  defendants. 

Pee  Cueiam.  The  constitution  declares  that  "  all  prosecutions 
shall  be  carried  on  Hn  the  name  and  hy  the  authority  of  the  peo- 
ple of  the  State  of  Illinois^  "  This  court  held,  in  the  case  of  Don- 
nelly V.  The  People,  11  Illinois,  652,  that  a  proceeding  by  quo 
warranto  was  a  prosecution  within  the  intent  and  meaning  of 
that  provision.  The  information  in  this  case  does  not  run  in 
the  mode  prescribed.  It  is,  therefore,  fatally  defective;  and  it 
becomes  unnecessary  to  inquire  into  the  validity  of  the  plea.  If 
the  plea  should  be  held  insufiicient,  no  judgment  could  be  enter- 
ed against  the  defendants.  The  demurrer  extends  beyond  the 
plea,  and  reaches  the  defect  in  the  information. 

Affirm  the  judgment. 

Judgment  affirmed. 
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Thomas  T.  Bonham,  Plaintiff  in  Error,  v.  Andrew  J.   Gallo- 
way et  al.,  Defendants  in  Error. 

ERROR  TO  WABASH. 

It  is  erroneous  to  enter  a  decree  ascertaining  the  amount  due  a  party  and  di- 
recting the  payment  of  it,  when  that  party  is  not  in  court. 

A  cause  of  action  against  the  principal  debtor  in  favor  of  the  surety,  does  not 
accrue  until  the  surety  has  paid  the  debt. 

A  gave  a  mortgage  to  B  to  indemnify  B  in  case  he  should  have  to  pay  the 
debt  of  A,  conditioned  that  if  A  should  pay  and  satisfy  his  note,  by  renewal 
or  otherwise,  then  to  be  void.  A  renewed  his  note  with  different  securities ; 
thereupon  B  assigned  the  mortgage  to  the  new  securities. 

Held,  that  the  mortgage  could  not  be  assigned  bj''  B  so  as  to  cut  off  tlie  inter- 
vening rights  of  other  mortgagees,  and  that  the  rights  of  B  ceased  upon  the 
renewal  of  the  note,  a  transfer  to  others  not  having  existed  in  contemplation 
of  the  parties  at  the  time  of  the  execution  of  the  mortgage. 

All  the  parties  in  interest  should  be  made  parties  to  a  bill  in  chancery,  unless 
some  reason  is  shown  for  not  doing  so. 

In  this  case  the  complainant  filed  his  bill  on  the  chancery- 
side  of  the  Wabash  Circuit  Court,  praying  the  foreclosure  of  a 
mortgage.  To  such  bill  the  defendant  Galloway,  who  was 
the  only  defendant,  presented  his  plea,  setting  forth  the  fact, 
that  previous  to  the  execution  of  the  mortgage  sought  to  be 
foreclosed,  being  indebted  to  the  president,  directors,  and  com- 
pany of  the  State  Bank  of  Illinois,  he,  the  said  defendant,  ap- 
plied to  one  James  JVIahon  to  become  his  surety  to  said  corpo- 
ration for  the  payment  of  his  debt.  That  Mahon  agreed  to  do 
so  on  the  execution  of  a  mortgage  to  him  on  the  same  premises 
set  forth  in  complainant's  bill,  and  sought  by  him  to  be  subjected 
to  sale,  conditioned  to  save  him  harmless;  which  was  done, 
and  such  mortgage  duly  executed  and  recorded,  and  in  full  force 
at  the  time  of  the  execution  of  mortgage  to  complainants.  That 
afterwards  said  Mahon,  wishing  to  retire  from  his  position  as 
surety,  after  the  execution  of  complainant's  mortgage,  and  on 
the  renewal  of  said  defendant's  note  to  the  bank,  proposed  to 
and  procured  one  Elijah  Harris  and  one  Hiram  Bell  to  become 
sureties  for  this  defendant  in  his  stead,  they  agreeing  to  do  so 
on  being  secured  by  a  transfer  of  Mahon's  said  mortgage  of  in- 
demnity to  them,  and  that  such  transfer  was  with  defendant's 
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consent.  That  said  Harris  and  Bell  became  sureties,  and  such 
transfer  was  made  by  Mahon.  That  the  debt  due  the  bank  was 
still  wholly  due  and  unpaid,  and  that,  therefore,  said  Harris  and 
Bell  should  be  made  parties,  co-defendants,  with  him,  as  he  is 
advised,  &c.  All  of  which  facts  defendant  avers  to  be  true,.&., 
and  prays  the  judgment  of  the^court,  &c.  To  this  plea,  the 
complainant,  by  his  solicitor,  demurred;  upon  joinder  in  which 
the  demurrer  was  overruled,  and  leave  given  to  complainant  to 
amend  his  bill,  and  the  cause  continued.  Afterwards,  on  the 
24th  June,  1845,  filed  in  said  court  his  amended  bill,  which  sets 
forth  an  indebtedness  from  defendant,  Galloway,  to  com- 
plainant, in  the  sum  of  five  hundred  dollars  ;  and  that,  in  order 
to  secure  the  same,  on  the  23d  of  May,  1840,  that  the  said  Gal- 
loway executed  a  mortgage  to  the  complainant,  conveying,  &c., 
upon  the  condition  set  forth,  the  northerly  halves  or  moieties  of 
inlots  JSTos.  313  and  315  in  the  town  of  Mount  Carmel,  county 
of  Wabash  and  State  of  Illinois.  That  the  condition  of  said 
mortgage  was  broken,  and  the  estate  of  complainant  to  said  lands 
become  absolute  at  law;  that  the  whole  of  said  five  hundred 
dollars,  with  a  large  arrear  of  interest,  was  then  due  and  owing 
on  the  security  thereof,  and  charging  that  Galloway  ought  to 
pay  the  same,  or  the  said  lands,  sold,  &c.  The  amended  bill 
proceeds  to  set  forth,  further,  th.t  one  James  Mahon  also  holds 
a  mortgage  on  said  premises,  dated  the  11th  day  of  March,  A.  D. 
1840,  duly  recorded,  &c.,  which  was  assigned  by  said  Mahon  to 
one  Hiram  Bell  and  Elijah  Harris ;  and  the  complainant  charges, 
that  when  such  last-mentioned  mortgage  was  so  assigned,  the 
same  was  fully  discharged,  and  that  such  transfer  was  made  in 
fraud  of  the  right  of  complainant  without  his  knowledge,  and 
without  any  consideration  moving  from  said  assignees,  or  others 
for  them.  The  prayer  of  the  bill  is  in  the  usual  form,  asking  an 
account  of  the  sale  of  the  mortgaged  premises,  &c. 

On  the  18th  day  of  April,  1846,  Hiram  Bell,  one  of  the  defend- 
ants, by  E.  B.  Webb,  Esq.,  his  solicitor,  filed  his  answer  to  said 
complainant's  billj  which  by  agreement  is  regarded  as  the  an- 
swer of  his  co-defendant,  Harris,  also  ;  by  which  answer,  said  de- 
fendants. Bell  and  Harris,  neither  admitting  or  denying  com- 
plainant's rights  under  his  said  mortgage,  set  up  the  mortgage 
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to  Mabon,  the  transfer  of  the  same  by  Mahon  to  them  and  one 
Abner  Armstrong,  on  their  becoming  sm-eties  for  and  at  the  re- 
qnest  of  Galloway,  to  the  bank  in  lieu  of  Mahon,  who  declined 
remaining  his  surety  to  such  bank,  as  contemplated  in  said  mort- 
gage of  indemnity,  &c.  That  they  renewed  the  note  to  the 
bank;  and  that  in  consideration  of  such  renewal  and  his  release, 
said  Mahon,  on  the  3d  day  of  October,  A.  D.  1840,  by  indorse- 
ment, assigned  his  said  mortgage  to  them.  That  such  transfer 
was  intended  to  place  said  defendants  and  Armstrong  in  the 
stead  of  said  Mahon,  as  security,  and  to  protect  them  by  said 
mortgage,  which  was  intended  to  be  retained  in  full  force.  Said 
answer  denies  fraud,  &c.  It  shows  that  Galloway  has  not  paid 
the  debt  due  the  bank  ;  bnt  that  the  same  and  a  large  arrear  of 
interest  is  in  full  force,  and  a  judgment  had  therefor  against 
Harris  and  Bell.  The  answer  concludes  by  praying  that  in  any 
disposition  of  the  lands,  the  court  may  respect  tlieir  prior  lien ; 
and  that  if  such  premises  be  ordered  to  be  sold,  that  the  court 
may  direct  that  the  bank  debt,  &c.,  be  first  paid  out  of  proceeds, 
and  defendant  saved  harmless,  &c.  This  answer  is  duly  sworn 
to  by  defendant  Bell. 

On  the  20th  day  of  April,  1846,  the  said  cause  being  called 
forbearing,  said  defendants,  Galloway  and  Mahon,  were  default- 
ed and  the  bill  taken  for  confessed  as  against  them;  and  the 
same  coming  on  for  final  hearing  on  bill,  answer  and  exhibits, 
the  same  were  referred  to  a  Master  in  Chancery  to  take  an  ac- 
count, &c.,  and  report,  &c.,  as  well  touching  the  debt  due  com- 
plainant, as  also  that  due  the  bank  as  aforesaid. 

On  the  19th  September,  1846,  on  the  report  of  the  Master,  that 
there  was  due  complainant  on  his  note  and  mortgage,  $Y53.01, 
and  to  the  bank  aforesaid  on  the  said  judgment  against  Bell  and 
Harris,  w^hich  was  had  on  said  notes  secured  by  said  mortgage 
of  Bell  and  Harris,  $317.72, — It  is  ordered  and  decreed  that 
Galloway  pay  the  said  several  sums  as  due,  and  the  costs  of 
this  suit  and  that  thereupon  satisfaction  be  entered  on  said 
morto;ao-es,  &c.;  but  in  default  of  his  so  doing,  that  the  equity 
of  redemption  to  said  land  be  barred,  &c.,  they  sold ;  that  a 
commissioner  named  sell  them  as  directed  ;  and  out  of  proceeds 
he  first  purchase  certificates,  &c.,  and  discharge  the  debt  due  the 
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State  Bank  as  aforesaid,  and  that  lie  then  pay  the  complainant's 
debt,  &c.,  and  report,  &c. 

Complainant,  who  is  plaintiff  in  error,  assigns  for  errror : 

1st.  The  court  below  erred  in  treating  the  said  mortgage  from 
the  said  Galloway  to  the  said  Ms^on  and  assigned  to  the  said 
defendants  Harris  and  Bell,  as  valid,  and  as  a  prior  incumbrance 
on  the  said  mortgaged  premises  ;  but  should  have  regarded  the 
same  as  discharged  and  satisfied  before  such  assignment. 

2d.  The  court  below  further  erred  in  considering  the  condition 
of  the  said  assigned  mortgage  as  broken,  and  in  ordering  an 
account  to  be  taken  by  the  Master  in  Chancery  to  ascertain  and 
report  the  amount  due  to  the  president,  directors,  and  company 
of  the  State  Bank  of  Illinois,  and  in  regarding  such  debt  as 
a  prior  charge  on  the  premises  mortgaged  to  complainant. 

3d.  The  court  below  further  erred,  on  the  final  hearing  of  this 
cause,  in  the  absence  of  any  proof  that  defendants  Harris  and 
Bell  had  paid  the  debt  due  to  the  State  Bank  of  Illinois,  as 
securities  for  said  Galloway,  in  taking  into  consideration  the 
amount  of  such  debt. 

dth.  The  court  below  further  erred  in  making  the  payment  of 
the  debt  due  by  Galloway  to  the  State  Bank  any  part  of  the 
condition  upon  which  the  relief  sought  by  complainant  should 
be  granted,  and  in  treating  the  said  mortgage  to  Mahon  as  a 
security  to  said  Bell  and  Harris,  and  as  charging  the  said  mort- 
gaged premises  to  the  extent  of  the  satisfaction  of  the  judgment 
against  them  on  said  note  to  said  State  Bank. 

5th.  The  court  erred  further  in  decreeing  that  the  commissioner 
should,  out  of  the  proceeds  of  the  sale  of  the  said  mortgaged 
premises,  first  purchase  certificates  of  the  State  Bank  of  Illinois, 
and  pay  off  and  discharge  the  amount  due  to  said  president, 
directors,  and  company  of  the  State  Bank  of  Illinois,  with  inte- 
rest up  to  date  of  said  decree  ;  and  next,  to  pay  over  to  com- 
plainant Bonham,  the  amount,  &c.,  due  on  his  said  security, 
with  costs,  &c. 

6th.  The  court  below  further  erred  in  rendering  any  decree 
other  than  such  as  would  have  given  to  Bonham  the  relief 
prayed,  and  subject  the  said  mortgaged  premises  to  the  full  dis- 
charge of  the  debt  reported  by  the  Master  in  Chancery  as  due  to 
Bonham  on  the  security  thereof. 


Y2  MOUNT  YERNOK 

Bonham  v.  Galloway  et  al. 

The  decree  was  rendered  at  September  term,  1846,    of  the 
Wabash  Circuit  Court,  "Wilson,  Justice,  presiding. 

C.  Constable,  for  plaintiff  in  error. 

J.  Gillespie,  for  defendants  in  error. 

Trumbull,  J.     This  was  a  proceeding  in  chancery  to  fore- 
close a  mortguge  executed  to  the  complainant  by  the  defendant 
Galloway  in    May,  18i0.      The  bill    is  in    the  usual  form    as 
against  Galloway,  and  makes  Mahon,  Bell,  and  Harris,  defend- 
ants, as  claiming  some  rights  under  a  mortgage  of  the  same  pre- 
mises executed  by  Galloway  to  Mahon  prior  to  the  one  executed 
to  the  complainant,  which  mortgage  was  subsequently  assigned 
by  Mahon  to  Bell  and  Harris,  but  which  complainant  insists  is 
discharged  as  to  him.      The  bill  was  taken  for  confessed  against 
Galloway  and  Mahon.     Bell  filed  an  answer,  which,    by  agree- 
ment, was  taken  as  the  answer  of  Harris  also.     Without  deny- 
ing complainant's  rights  nnder  his  mortgage,  the  answer  sets  up 
as  valid  the  mortgage  to  Mahon,  the  condition  of  which  is,  "  that 
if  the  said  Galloway  do  well  and  truly,  without  defalcation,  con- 
tent, pay,  satisfy,  and  discharge  a  promissory  note  of  hand  given 
by  him  and  the  said  James  Mahon,  on  the  26th  day  of  Febru- 
ary, A.  D.  1840,  to  the  president,  directors  and  company  of  the 
State  Bank  of  Illinois,  at  their  branch  in  Mount  Carmel ;  that 
is  to  say  for  the  sum  of  four    hundred    dollars,  payable  seven 
months  after  date,  either  by  renewals  or  otherwise,  so  as  to  save 
the  said  Mahon  harmless  from    paying  said  note   or  any  part 
thereof,  or  any  interest  or  cost  accruing  thereon,  it  being  under- 
stood and  agreed  by  and  between  the  parties,  that  if  the  said 
Andrew  J.  Galloway  shall  well  and  truly  discharge  said  note 
agreeable  to  the  true  intent  and  meaning  of  the  same,  that  then 
this  indenture  and  every  part  thereof  is  to  be  null  and  void, 
otherwise  to  remain  in  full  force  and  virtue."     The  answer  fur- 
ther alleges  that  Galloway  did  not  pay  the  note  to  the  bank ; 
that  Mahon,  being  desirous  of  being  relieved  from  his  liability  as 
security  for  Galloway,  the  latter  applied  to  the  defendants  Bell, 
Harris,    and  one    Armstrong  to    become  his    securities,  in   the 
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place  of  said  Mahon,  and  renew  his  note  to  the  bank,  which  thej 
agreed  to  do  on  being  made  safe  by  a  transfer  of  the  mortgage 
to  Mahon,  to  them ;  that  they  did  accordingly  become  his  secu- 
rities, and  renewed  said  note  to  the  bank  in  the  place  of  Mahon, 
who,  in  consideration  thereof,  on  the  3d  day  of  October,  18iO, 
assigned  said  mortgage  to  them,  the  said  Harris,  Bell,  and  Arm- 
strong ;  that  said  Galloway  had  not  discharged  his  debt  to  the 
bank,  but  that  a  large  sura  still  remained  due,  for  which  judg- 
ment had  been  obtained  against  the  said  Harris  and  Bell ;  where- 
fore it  was  insisted  that  the  court  should  respect  the  prior  lien 
of  the  mortgage  to  Mahon  in  any  disposition  to  be  made  of  the 
mortgaged  premises,  and  that  the  debt  due  the  bank  should  first 
be  paid  out  of  the  same. 

The  case  was  heard  upon  bill,  answer,  and  exhibits,  and  a 
decree  entered  requiring  the  said  Gallowa}'^  to  pay  the  amount 
found  to  be  due  upon  said  mortgages  in  twenty  days,  or,  in 
default  thereof,  directing  a  sale  of  the  mortgaged  premises,  and 
the  application  of  the  proceeds,  first  to  the  payment  of  the  debt 
due  the  bank,  and  then  in  satisfaction  of  complainant's  claim. 

That  part  of  the  decree  foreclosing  the  mortgage  to  Mahon, 
and  ascertaining  the  amount  due  the  bank  and  directing  its  pay- 
ment, is  clearly  erroneous.  The  bank  was  not  a  party  to  the 
proceeding,  and  would  not  be  bound  by  the  decree  entered ;  and 
the  defendants  Bell  and  Harris  had  no  right  to  proceed  against 
Galloway  till  they  had  paid  or  discharged  the  debt  for  which 
they  were  his  sureties. 

The  cause  of  action  against  the  principal  debtor  in  favor  of 
the  surety,  accrues  when  the  surety  pays  the  debt,  not  before. 
Shepherd  v.  Ogden,  2  Scam.  257. 

The  proper  decree  upon  the  assumption  that  the  mortgage  to 
Mahon  was  still  in  force,  would  have  been  to  direct  a  sale  of 
the  premises  subject  to  the  lien  of  that  mortgage. 

These,  however,  are  questions  of  minor  importance,  not  aff'ect- 
ing  the  real  merits  of  the  case,  and  which  could  be  avoided  in 
subsequent  proceedings  ;  but  the  great  point  in  controversy  is, 
whether  the  mortgage  to  Mahon  was  not  discharged,  when  the 
note  for  which  he  was  security  was  taken  up,  and  he  released 
from  further  liability. 
10 
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The  mortgage  was  not  given  to  the  bank  as  a  security  for  the 
debt  owed  by  Galloway,  but  to  Mahon,  to  indemnify  him  in 
case  he  shonld  have  to  pay  any  part  of  that  debt  as  Galloway's 
security.  The  language  of  the  mortgage  is  peculiar ;  it  was  to 
be  void  in  case  Galloway  should  pay  and  satisfy  his  note  to  the 
bank,  either  by  renewals  or  otherwise,  so  as  to  save  the  said 
Mahon  harmless  from  having  to  pay  the  same.  By  the  terms 
of  the  mortgage,  it  was  clearly  discharged  the  moment  Mahon 
was  released  from  his  liability  as  a  security  on  the  note  to  the 
bank,  and  a  new  note  given  with  different  securities. 

When  the  old  note  was  taken  up,  and  the  renewed  one  sub- 
stituted in  its  place,  the  mortgage  ceased  to  be  operative. 
Mahon  had  then  been  saved  harmless,  and  discharged  from  all 
further  liability,  and  the  object  for  which  the  mortgage  was 
given  had  been  fully  accomplished.  It  was  not  competent  for 
him,  at  that  time,  after  the  rights  of  the  complainant  had  inter- 
vened, to  continue  the  mortgage  in  force  by  transferring  it  to 
other  persons  who  had  become  sureties  in  his  stead.  It  was 
Galloway,  not  Mahon,  who  applied  to  Bell,  Harris,  and  Arm- 
strong, to  go  his  security  upon  the  renewed  note ;  and  it  was 
between  these  parties  that  the  agreement  was  made  for  the 
transfer  of  the  mortgage  by  Mahon.  Galloway  could  not  at 
that  time  have  executed  a  new  mortgage  which  would  have 
had  precedence  over  the  previous  one  to  the  complainant ;  and 
if  he  could  not  thus  directly  give  his  new  securities  a  pre- 
ference over  the  complainant,  could  he  accomplish  the  same 
thing  by  getting  Mahon  to  transfer  to  them  a  mortgage  which 
had  ceased  to  be  operative,  by  the  very  fact  of  Galloway  renew- 
ing his  note  to  the  bank,  so  as  to  discharge  Mahon  from  further 
liability  ? 

That  Galloway  and  Mahon  at  the  time  the  mortgage  was 
executed,  did  not  contemplate  its  subsequent  transfer  as  an 
indemnity  to  such  persons  as  might  afterwards  become  Gal- 
loway's security  upon  a  renewal  of  his  note  to  the  bank,  is 
manifest  from  the  language  of  the  condition  of  the  mortgage  ; 
and  it  was  too  late,  after  the  rights  of  a  third  person  had  inter- 
vened, to  change  the  original  intent,  design,  and  meaning  of  the 
mortgage  to  his  prejudice. 
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"We  are  aware  of  decisions  to  the  effect  tliat  a  surety  on  a 
note  having  a  mortgage  of  indemnity,  does  not  lose  the  benefit 
of  his  mortgage  by  renewing  the  note  with  his  principaL  Pond 
V.  Clark,  14  Conn.  335;  Brinkerhoof  v.  Lansing,  4  Johns.  Ch. 
R.  Y3  ;  Pomeroy  v.  Rice,  16  Pick,  22.  Though  a  contrary  doc- 
trine was  formerly  held  in  Connecticut.  Peters  v.  Goodrich, 
3  Conn.  146.  We  know  of  no  case,  however,  where  a  mort- 
gage of  this  character  has  been  held  to  be  operative  in  favor 
of  third  persons  who  have  been  substituted  as  securities  upon 
the  renewed  note,  in  the  place  of  the  original  indorser  and  mort- 
gagee, so  as  to  overreach  the  rights  of  intervening  creditors  and 
purchasers  of  the  mortgagor. 

In  the  case  of  Pond  v.  Clark,  overruling  the  decision  in  the 
third  of  Connecticut,  the  Court  say  in  their  opinion,  that  had 
the  indorser  on  the  substituted  note  made  his  indorsement,  at 
the  request  and  upon  the  credit  of  new  parties,  the  damage  he 
finally  sustained  would  not  have  been  the  consequence  of  his 
original  indorsement,  and  would  not  entitle  him  to  look  to  the 
mortgage  for  indemnity. 

Mahon  had  no  assignable  interest  in  the  mortgage  at  the 
time  of  the  transfer,  certainly  no  such  interest,  as  against  an 
intervening  incumbrancer  upon  the  same  premises,  and  conse- 
quently the  assignees  took  nothing  by  the  assignment. 

As  the  case  will  have  to  be  remanded,  it  is  proper  to  remark, 
that  the  transfer  of  the  mortgage  is  to  Harris,  Bell,  and  one 
Armstrong,  the  last  of  whom,  without  any  reason  therefor 
appearing  on  the  record,  is  omitted  to  be  made  a  party.  The 
same  reason  exists  for  making  him  a  party  as  the  other  assignees, 
and  the  decree  of  the  Circuit  Court  will  be  reversed,  and  the 
cause  remanded,  with  leave  to  the  complainant  to  amend  his 
bill  in  this  respect,  if  he  shall  be  so  advised,  and  with  directions 
to  the  Circuit  Court  to  take  such  further  proceedings  in  the 
case,  as  to  law  and  justice  appertain ;  and  as  are  not  inconsistent 
with  this  opinion. 

Decree  reversed. 
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Augustus  M.  S.  McBain,  Plaintiff  in  Error,  v.  Benjamin  S. 
Enloe,  Administrator  of  James  Hoge,  deceased,  Defendant 
in  Error. 

ERROR  TO  UNION. 

If  the  question  of  the  propriety  of  the  admission  of  a  foreign  judgment  in 
proof,  is  to  be  tested,  it  must  be  set  out  in  the  bill  of  exceptions  {a). 

It  does  not  lie  in  the  mouth  of  the  party  who  has  obtained  a  change  of  venue, 
to  object  to  a  trial  in  the  court  to  which  he  has  caused  the  case  to  be  remov- 
ed, if  enough  appears  to  give  that  court  jurisdiction. 

An  afSdavit  for  a  continuance,  must  state  the  facts  necessary  with  such  cer- 
tainty that  the  opposite  party  may  admit  them,  and  go  to  trial.  To  state 
that  the  whole,  or  some  part,  of  a  debt,  has  been  paid,  is  too  indefinite. 

A  refusal  to  admit  a  party  to  file  supplemental  affidavits  for  a  continuance, 
cannot  be  assigned  for  error. 

The  practice  of  amending  affidavits  for  a  continuance,  discountenanced. 

This  was  an  action  of  debt,  commenced  in  the  Massac  Cir- 
cuit Court,  upon  the  record  of  a  judgment  purporting  to  have 
been  rendered  by  a  Court  of  Pleas  and  Quarter  Sessions,  in 
Obion  county,  Tennessee,  wherein  James  Hoge  was  plaintiff, 
and  the  above-named  McBain  was  defendant,  at  the  January- 
term  of  said  court,  A.  D.  1835,  for  the  sum  of  $385.19,  and 
costs  of  suit. 

To  this  action  the  defendant  filed  pleas  of  payment,  and  nul 
tiel  record^  in  the  said  Massac  Circuit  Court,  at  the  May  term, 
A.  D.  1848,  upon  which  pleas  the  plaintiff  took  issue.  And  at 
the  same  term,  the  cause  was  removed  to  the  Union  Circuit 
Court  by  change  of  venue,  upon  the  defendant's  application. 
At  the  September  term  of  the  Union  Circuit  Court,  1848,  and 
the  next  succeeding  term,  after  the  change  of  venue,  the  record 
was  not  filed  therein,  nor  cause  shown  why. 

At  the  April  term,  1849,  of  the  Union  Circuit  Court,  the 
record  from  Massac  was  filed  therein,  and  the  cause  docketed, 
when  the  defendant  moved  to  dismiss  the  suit  for  want  of  prose- 
cution, which  was  overruled.  A  further  motion  was  made 
by  the  defendant,  at  the  same  term,  to  compel  the  plaintiff  to 
give  security  for  costs,  which  was  also  denied  by  the  court.  A 
still  further  motion  was  made  by  the  defendant,  at  the  same 

(a)  Doom  v.  Cfhuine.  46  111.  R.,  74. 
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term,  to  continue  the  cause,  for  want  of  a  complete  record  from 
the  Massac  Circuit  Court,  which  motion  was  granted,  and  a 
rule  taken  upon  the  clerk  of  said  Massac  Circuit  Court  to 
send  up  a  full  and  complete  record. 

At  the  Maj  term  of  the  Massac  Circuit  Court,  1849,  a  mo- 
tion was  made  bj  the  plaintiff,  regular  notice  having  been  pre- 
viously given,  ten  days  before  the  first  day  of  the  term,  to  enter 
up  an  order  for  a  change  of  venue  in  said  cause,  nunc  jpro  tunc^ 
which  was  argued  by  counsel  on  both  sides ;  but  the  Court  not 
being  fully  advised,  took  time  to  consider  until  the  next  term  of 
said  court. 

At  the  September  term  of  the  Union  Circuit  Court,  (which 
was  holden  previous  to  the  Fall  term  of  the  Massac  Circuit 
Court,)  the  amended  record  in  said  cause  was  filed  therein,  the 
case  was  docketed,  and  called  for  hearing,  when  the  defendant 
made  a  motion  for  a  continuance,  founded  upon  the  affidavits 
of  defendant,  contained  in  the  bill  of  exceptions.  But  the  mo- 
tion was  overruled,  and  exceptions  taken. 

The  plaintiff  then  offered  the  record  from  Tennessee  in  evi- 
dence, which  was  objected  to  by  the  defendant ;  but  the  objec- 
tion was  overruled,  and  the  record  admitted,  which  was  all  the 
evidence  ofiered.     The  defendant  ofiered  no  testimony. 

The  jury  then  retired  with  the  case,  and  returned  a  verdict 
for  the  plaintifi",  for  $385.19  debt,  and  $306.21  damages  ;  upon 
which  verdict  judgment  was  rendered  by  Denning,  Judge,  at 
November  term,  1849,  of  Union  Circuit  Court. 

C.  G.  Simons,  for  plaintiff  in  error. 

A  court  should  exercise  a  sound  discretion,  in  refusing  or 
granting  a  continuance.  And  if  a  continuance  is  refused,  and 
a  party  ruled  to  trial,  and  it  appear,  from  facts  stated  in  the  bill 
of  exceptions,  that  he  was  entitled  to  a  continuance,  the  judg- 
ment obtained  against  him  will  be  reversed  in  a  superior  court. 
See  Hook  v.  Nanny,  4  H.  &  M.  157,  note ;  Ross  v.  Norwell, 
3  Munf.  170 ;  Syme  v.  Montague,  4  H.  &  M.  180  ;  Jacobs  v. 
Sale,  Gilm.  163. 

In  Missouri,  improper  refusal  of  a  continuance  is  matter  of 
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error.  Riggs  v.  Fenton,  3  Mis.  28 ;  Johnson  v.  Strader,  3  Mis. 
359.  See  Smith  v.  Commonwealth,  2  Yirg.  Gas.  6 ;  Holt  v. 
Commonwealth,  Id.  156  ;  Certiorari,  51.  These  cases  are  found 
in  1  U.  S.  Digest,  571. 

In  Indiana,  an  improper  refusal  to  grant  a  continuance  is 
ground  of  error.  See  Nixon  v.  Brown,  3  Blackf.  504;  Van 
Claricum  v.  Ward,  1  Blackf.  50  ;  Fuller  v.  State,  1  Blackf.  64. 

Reference  is  also  made  to  section  thirteen  of  the  Practice 
act  in  Revised  Statutes  of  1845.  The  affidavits  contained  in 
the  bill  of  exceptions,  are  founded  on  said  section. 

R.  S.  Nelson  and  T.  G.  C.  Davis,  for  defendant  in  error. 

Trumbull,  J.  This  was  an  action  of  debt  on  a  judgment 
rendered  in  the  State  of  Tennessee.  Pleas  mil  tiel  record^  and 
payment.  The  suit  was  commenced  in  the  Massac  Circuit 
Court,  and  taken  by  change  of  venue,  to  the  Circuit  Court  of 
Union  county,  where  it  was  finally  tried,  and  resulted  in  a  judg- 
ment against  the  defendant  below,  for  six  hundred  ninety-one 
dollars  and  forty  cents. 

Numerous  errors  have  been  assigned  for  the  reversal  of  the 
judgment,  some  of  which  have  no  foundation  in  the  record. 
Such  is  the  character  of  the  seventh  error,  which  is,  "  that  the 
court  erred  in  submitting  the  issue  of  nul  tiel  record  to  the 
jury."  The  record,  in  reference  to  this  issue,  is  strictly  formal 
and  correct.  It  shows  that  it  was  submitted  to,  and  tried  by, 
the  court. 

Whether  the  transcript  of  the  judgment  in  Tennessee  was 
properly  received  in  evidence,  to  prove  the  issue,  this  court  can- 
not determine,  as  it  is  not  set  out  in  the  bill  of  exceptions,  and, 
consequently,  is  not  before  us.  The  fact  that  the  clerk  has 
copied  into  the  record  what  purports  to  be  a  transcript  of  the 
judgment  upon  which  the  suit  was  brought,  does  not  make  it 
part  of  the  record.     Petty  v.  Scott,  5  Gilm.  209. 

The  only  issue  before  the  jury  was  upon  the  plea  of  payment, 
and  none  of  the  instructions  asked  by  defendant  below,  had  any 
application  to  that  issue,  and  for  that  reason,  if  none  other,  they 
were  properly  refused. 
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The  error  alleging  that  the  court  below  erred  in  refusing  a 
motion  for  a  second  change  of  venue,  has  been  very  properly 
abandoned,  and  there  is  nothing  in  the  record  to  sustain  the 
one  complaining  of  the  refusal  to  grant  a  new  trial. 

The  remaining  errors  all  resolve  themselves  into  one — the 
refusal  of  the  court  to  grant  a  continuance.  Two  causes  were 
assigned  for  asking  a  continuance  :  First,  that  the  record  of  the 
change  of  venue  from  Massac  county,  was  not  perfect ;  and, 
second,  that  defendant  was  not  prepared  for  trial,  on  account  of 
the  absence  of  witnesses. 

Upon  the  first  point,  it  is  impossible  to  conceive  how  the 
defendant  could  be  prejudiced  by  the  defects  in  the  record  com- 
plained of  The  transcript  of  the  record  from  Massac  county, 
showed  that  the  venue  had  been  regularly  changed  on  the  de- 
fendant's application,  and  it  would  have  been  improper  to  allow 
him,  by  affidavit,  to  contradict  the  truth  of  that  record.  If 
enough  appeared  to  give  the  Circuit  Court  of  Union  county 
jurisdiction  of  the  cause,  what  matter  was  it  to  the  defendant, 
how  the  order  making  the  change  of  venue  was  made  up,  how 
the  papers  were  transmitted,  or  what  motions,  if  any,  were 
pending  in  the  Massac  Circuit  Court,  which  could  have  had  no 
jurisdiction  of  the  case,  after  the  venue  was  changed  to  Union 
county  ?  It  surely  did  not  lie  in  his  mouth  to  object  to  a  trial 
in  the  court  to  which,  at  his  own  instance,  the  cause  had  been 
removed. 

The  other  cause  for  a  continuance  was  equally  untenable. 
The  affidavit  stated  that  the  defendant  expected  to  be  able  to 
prove,  by  certain  absent  witnesses,  whose  testimony  he  had  not 
had  time  to  procure,  "  that  he  had  paid  the  whole,  or  some  part, 
of  the  said  sum  of  money  in  the  said  plaintiff's  declaration  men- 
tioned." This  was  too  indefinite.  The  affidavit  left  it  wholly 
uncertain  how  much  or  what  part  the  defendant  expected  to 
prove  had  been  paid,  and  consequently  put  it  out  of  the  power 
of  the  plaintiff  to  avoid  a  continuance  by  admitting  the  amount. 
To  entitle  a  party  to  a  continuance  under  the  statute,  the  facts 
expected  to  be  proved  by  the  absent  witnesses  should  be  set 
forth  with  such  certainty  that  the  opposite  party  can,  if  he 
thinks  proper,  admit  them,  and  go  to  trial.     Rev.  Stat.  ch.  83, 
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§  13.  The  plaintiff  might  have  been  willing,  for  the  sake  of 
avoiding  a  continuance,  to  have  admitted  the  payment  of  some 
part  of  his  debt,  but  he  had  a  right  to  know  how  much  he 
would  be  admitting,  by  confessing  the  truth  of  the  affidavit ; 
and  as  the  defendant  failed  to  give  that  information,  he  had  no 
right  to  demand  a  continuance  (a). 

The  refusal  of  the  court  to  allow  the  defendant  to  file  new 
and  further  affidavits  for  a  continuance,  after  the  motion  upon 
the  affidavits  filed  had  been  denied,  cannot  be  assigned  for  errror. 
It  was  an  application  addressed  to  the  discretion  of  the  court 
below,  and  its  decision  upon  it  cannot  be  revised  in  this  court ; 
but  as  a  general  rule  it  would  be  highly  improper  to  allow  a 
party  whose  affidavit  for  a  continuance  had  been  held  to  be 
insufficient,  subsequently  to  amend  and  make  it  good. 

The  judgment  of  the  Circuit  Court  is  affirmed,  at  the  costs 
of  the  plaintiff  in  error. 


Judgment  affi/rmed. 


(a)  McDonnel  v.  Murphy,  20  HI.  R.,  345. 


Seth  Allen,  Appellant,  v.  Hans  N.  Scott,  Appellee. 
APPEAL  FROM  RANDOLPH. 

A  collector  of  taxes  in  a  town,  under  an  ordinance,  must,  in  his  proceedings, 
strictly  follow  the  directions  of  it ;  and  when  acting  under  a  special  author- 
ity, he  must  show  aflQrmatively  the  warrant  for  his  proceeding. 

So  much  of  the  case  of  Shaw  «.  Dennis,  5  Gilman,  405,  as  construes  section  35, 
chap.  89,  of  Rev.  Stats,  is  overruled. 

Where  a  defence  sets  up  matter  of  positive  and  absolute  right,  as  the  levy  of 
an  execution,  &c.,  a  special  replication'  is  required;  but  where  the  defence 
amounts  to  an  excuse  for  the  act  complained  of,  &c.,  the  general  replication, 
as  de  injuria,  «&c.,  is  sufficient. 

Allen  brought  this  action  of  trespass  against  Scott,  for  enter- 
ing the  close  of  Allen  and  seizing,  taking,  and  driving  away  one 
yoke  of  oxen,  &c.,  the  goods  of  Allen,  &c.,  and  converting  the 
same  to  his  own  use,  &c.  The  declaration  contains  two  counts  ; 
the  second  is  for  taking  and  carrying  away  the  same  goods,  &c. 
To  this  declaration  Scott  pleaded  not  guilty,  and  a  special  plea, 
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stating:  That  at  the  time  when,  &c.,  he,  Scott,  was  collector  of 
the  corporation  taxes  for  the  town  of  Chester ;  that  as  such  col- 
lector, he  proceeded  to  collect  the  taxes  of  said  town  ;  that  Allen 
owed  taxes  ;  and  as  such  collector,  the  taxes  being  due,  Scott 
entered  into,  and  upon  said  close  for  the  purpose  of  seizing  and 
taking,  &c.,  and  did  take  and  seize,  &c.,  said  goods,  as  and  for 
the  taxes  so  due,  which  are  the  trespasses  complained  of,  &c. 

To  the  plea  of  not  guilty,  there  was  an  issue  to  the  country. 
To  the  special  plea  Allen  replied,  that  Scott,  in  his  own  wrong, 
and  not  in  the  due  execution  of  his  office,  committed  the  trespass, 
&c.,  because  the  ordinance  required  that  the  collector,  if  the  taxes 
should  not  be  paid  when  demanded,  or  within  ten  days  there- 
after, should  proceed  to  collect  the  taxes  by  distraining  the 
personal  chattels  of,  &c.,  and  selling  the  same,  &c.,  and  that 
Scott  did  not,  ten  days  before  the  seizing  and  taking,  &c.,  make 
such  demand  of  the  payment  of  said  taxes,  &c.,  and  that  Scott 
entered  with  force  and  in  his  own  wrong,  &c. 

To  these  replications  Scott  demurred,  to  which  there  was 
joinder  ;  the  demurrer  was  sustained,  and  Scott  had  judgment  for 
his  costs.  From  this  decision,  rendered  at  September  term, 
1850,  by  Underwood,  Judge,  in  the  Randolph  Circuit  Court, 
Allen  appealed. 

David  J.  and  H.  S.  Bakee,  for  appellant. 

De  injuria,  &c.,  is  the  proper  form  in  matters  of  excuse  :  but 
when  it  consists  of,  or  comprises  matter  of  title  or  interest  in  the 
land,  &c.,  or  the  command  of  another,  or  authority  derived  from 
the  opposite  party  or  matter  of  record,  in  any  of  these  cases  it  is 
improper,  &c.  Stephen  on  Pleading,  164,  &c. ;  Id.  174,  264, 
265 ;  1  Smith's  Leading  Cases,  54. 

In  trespass  to  persons,  if  the  defendant  has  pleaded  son  assmdfy 
and  self-defence,  or  defence  of  a  father,  &c.,  or  any  other  plea 
merely  in  excuse,  and  not  a  justification  under  process  of  a  court 
of  record,  the  replication  of  de  injuria  is  in  general  proper. 
1  Chitty's  Pleading,  592,  &c. 

The  rule  as  laid  down  in  Crogate's  case,  (8  Coke,  (SQ,)  is  that 
when  a  defendant  justifies  by  a  capias  to  the  sheriff,  and  a  warrant 

(o)  Kinkaid  v.  Turner,  2  Gil.  R.,  622;  Jenkins  v.  Brush,  3  Gil.  R.,  18. 
11 
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from  him  to  defendant,  de  injuria  is  no  good  replication ;  but 
the  plaintiff  may  in  such  case  reply  de  injuria^  and  traverse  the 
warrant.  The  reason  of  its  being  bad  is  because  the  replication 
put  in  issue  to  the  jury,  matter  of  record,  as  parcel  of  the  cause, 
i..e.  matters  of  record  cannot  be  replied  to  generally  de  injuria. 

The  defendant  may,  however,  admit  the  capias,  and  reply  de 
injuria  ahsque  residuo  causce.  1  Smith  Leading  Cases,  541; 
Saunder's  Rep,  294,  note  (a).  This  rule  is  adopted  in  5  Johns. 
Rep.  112. 

In  an  action  for  assault,  &c.,  upon  plaintiff  in  his  own  house, 
the  defendant  cannot  justify  on  the  ground  that  he  is  the  owner 
of  the  house ;  that  the  possession  was  unlawfully  withheld  from 
him,  and  he  only  used  sufficient  force  to  enter  and  overcome 
plaintiff's  resistance,  and  a  replication  de  injuria  by  plaintiff'  is 
good.     11  Pick.  3Y9. 

Where  the  justification  is  under  a  writ,  warrant,  or  other  pro- 
cess of  a  court  of  record,  plaintiff'  cannot  reply  de  injuria,  &c. ;  he 
may  protest  the  writ,  &c.,  and  reply  de  injuria  as  to  the  residue. 
1  Chitty,  PI.  693,  and  following.  See  also  1  Chitty  PL  597, 
where  it  states  the  process  under  which  defendant  justifies  must 
issue  from  a  court  of  record.  A  justification  under  proceedings 
in  any  court  which  is  not  a  court  of  record,  de  injuria  is  a  good 
replication.     1  Chitty,  PL  605. 

The  general  rule,  that  when  the  defence  rests  upon  an  author- 
ity of  law,  the  replication  must  be  special,  as  a  general  pro- 
position, is  inaccurate.  1  Chitty,  607,  &c. ;  1  Smith's  Leading 
Cases,  56. 

G.  KoERNER,  for  appellee. 

Cited,  5  Johnson,  112  ;  64  Id.  150 ;  12  Id.  491 ;  2  Pick.  359  ; 
1  Chitty's  PL  10th  edition,  pages  592,  605,  606,  607,  608,  609, 
610 ;  4  Wendell,  578  ;  5  Gilman,  419. 

Catok,  J.  The  defendant  justified  the  trespass  complained 
of,  under  the  assessment  list  of  the  town  of  Chester,  and  under 
certain  ordinances  of  the  president  and  trustees  of  the  town,  by 
which  it  became  his  duty,  as  collector  of  the  town,  to  collect  a 
jcertaiij  araount  of  taxes  assessed  against  the  plaintiff,  and  that 
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for  that  purpose,  he  distrained  the  goods  and  chattels  in  the 
declaration  mentioned.  In  his  first  replication  to  this  plea,  the 
plaintiff  sets  forth  the  sixth  section  of  the  town  ordinances, 
which  makes  it  the  duty  of  the  collector  to  collect  the  taxes,  for 
which  purpose  he  should  call  upon  such  persons  named  in  the 
list,  as  might  reside  or  be  found  in  the  town,  and  proceeds  :  "  and 
if  the  tax  upon  any  property  shall  not  be  paid  by  the  person 
liable  therefor,  when  demanded  by  the  collector,  or  within  ten 
days  thereafter,  he  shall,  forthwith,  proceed  to  collect  the  same 
by  distraining  such  of  the  personal  chattels  of  the  person  from 
whom  such  tax  is  due,  not  exempt  from  execution,  as  M'ill  be 
sufficient  to  satisfy  the  tax,  together  with  the  costs  of  selling 
the  same  at  public  vendue."  The  replication  also  avers,  that  the 
plaintiff  was  a  resident  of  the  town,  and  that  the  defendant  did 
not,  ten  days  before  he  seized  the  goods  and  chattels,  make  a 
demand  of  him  for  the  taxes.  To  this  replication  a  demurrer 
was  filed  and  sustained,  and  this  is  assigned  for  error.  We  now 
think  this  demurrer  was  improperly  sustained.  The  authority 
of  the  collector  to  distrain  for  taxes  depends  entirely  upon  the 
ordinance,  and  he  can  only  distrain  at  the  time  and  in  the  man- 
ner which  that  authorizes.  That  gives  him  authority  to  distrain 
in  a  particular  event,  and  after  certain  steps  have  been  taken. 
He  is  first  to  call  upon  the  resident  tax-payer  for  the  tax,  and  if 
it  is  not  paid  when  demanded,  or  within  ten  days  thereafter, 
then  he  shall  proceed  to  collect  by  distress.  The  ordinance  does 
not  make  it  his  duty  to  distrain  till  after  the  expiration  of  that 
time,  nor  is  there  a  word  of  authority  for  him  to  do  so,  till  the 
duty  arises.  There  is  no  general  authority  for  him  to  pro- 
ceed at  his  discretion  or  convenience.  The  collector  was  acting 
under  a  special  authority ;  and,  in  that  case,  he  should  be  able 
to  show,  affirmatively,  the  warrant  for  his  proceeding.  He 
might  as  well  have  proceeded  to  make  the  distress,  before  he 
made  the  demand,  as  before  the  expiration  of  the  ten  days. 
The  one  was  contemplated  by  the  ordinance  as  much  as  the 
other,  before  the  duty  was  imposed  or  the  authority  vested,  to 
make  the  levy.  We  think  the  provisions  of  this  ordinance  are 
substantially  the  same  as  those  of  sec.  35,  chap.  89,  Rev.  Stats. ; 
and  although  in  the  case  of  Shaw  v.  Dennis,  5  Gilman,  419, 
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we  thought  that  statute  would  bear  a  different  construction, 
upon  further  reflection,  we  think  it  our  duty  to  recall  what  was 
then  said  by  the  court,  on  the  construction  of  that  statute. 
Upon  another  ground,  the  objection  to  the  pleas  in  that  case 
was  properly  overruled. 

To  the  same  plea,  the  plaintiff  also  filed  the  general  repli- 
cation de  injuria,  &c.,  to  which  a  demurrer  was  also  sustained, 
and,  we  think,  properly.  It  would  be  a  useless  labor  to  attempt  to 
review  all  the  cases  where  this  replication  has  been  sustained  or 
overruled.  To  reconcile  them  all  would  be  impossible.  There 
are  cases  undoubtedly  sustaining  the  rule  insisted  upon  by  the 
plaintiff's  counsel,  that  this  replication  is  proper,  except  where 
the  plea  justifies  by  matter  of  record ;  and  yet  cases  are  not 
wanting,  where  a  special  replication  has  been  required  to  a  plea, 
setting  up  a  defence  in  noway  depending  upon  matter  of  record. 
It  must  be  admitted,  that  many  of  these  distinctions  are  more 
artificial  than  substantial,  and  do  not  contribute  very  essentially 
to  the  promotion  of  the  ends  of  justice.  So  long,  however,  as 
we  are  to  look  to  the  rules  of  the  common  law  to  govern  us  in 
pleading,  we  are  not  at  liberty  to  disregard  them.  The  most 
satisfactory  and  tangible  rule  is  this  :  that  where  the  defence  sets 
up  matter  of  positive  and  absolute  right,  as  the  levy  of  an  exe- 
cution, the  service  of  a  warrant,  the  collection  of  tithes  or  taxes, 
and  the  like,  there  a  special  replication  is  required ;  but  where 
the  matter  set  up  in  defence  amounts  to  but  an  excuse  for  the 
act  complained  of,  and  is  not  the  exercise  of  an  afiirmative 
right,  as  son  assavlt  demesne,  there  the  general  replication  de 
injuria,  &c.,  is  sufiicient.  Lytle  v.  Lee  &  Ruggles,  5  Johns.  112; 
Coffin  V.  Basset,  2  Pick.  357 ;  Coburn  v.  Hopkins,  4  Wend.  578. 

Judgment  reversed. 
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Isaac  Sullivan,  for  use  of  James  D.  Carr,  Plaintiff  in  Error,  v. 
James  D.  Dollins,  Defendant  in  error. 

ERROR  TO  FRANKLIN. 

A  verdict  will  not  be  set  aside,  merely  because  the  evidence  might  incline  the 
mind  of  the  court  to  a  different  result. 

Pleas  under  which  evidence  was  admitted,  though  loosely  and  imperfectly 
drawn,  and  obnoxious  to  a  demurrer,  if  they  apprise  the  plaintiff  of  the  de- 
fence, are  cured  by  the  verdict. 

Exceptions  to  instructions  must  be  taken  on  the  trial,  if  they  are  to  be  review- 
ed by  the  Supreme  Court ;  they  will  not  be  so  reviewed,  upon  an  exception 
to  a  decision  of  the  Circuit  Court  in  refusing  a  motion  for  a  new  trial. 

The  statute,  which  debars  the  maker  of  a  note  from  showing  a  want  or  failure 
of  consideration,  against  an  assignee,  has  no  application  to  a  case  where  the 
payee,  having  the  legal  title  to  the  note,  sues  in  his  own  name  for  the  use 
of  another. 

This  was  an  action  of  assumpsit,  brought  by  Sullivan,  for  the 
use  of  Carr,  against  Dollins,  in  the  Franklin  Circuit  Court,  to 
recover  the  amount  of  a  note  given  by  Dollins  to  Sullivan. 
The  cause  was  tried  before  Denning,  Judge,  and  a  jury,  at  April 
term,  1849,  and  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant. 

Defendant  pleaded, 

First.  That  if  he  executed  the  note,  it  was  by,  and  under  the 
influence  of  the  fraud  and  misrepresentation  of  plaintiff,  in  this, 
that  the  consideration  of  the  note  was  a  certain  stallion  horse, 
which  plaintiff  represented  to  be  of  the  stock  and  blood  of  the 
Leviathan,  whereas  he  was  of  the  worst  scrub  stock  in  the 
country. 

Second.  That  the  consideration  had  failed  in  this,  that  plain- 
tiff agreed  to  furnish  a  pedigree  of  said  horse  before  the  first 
season  for  standing  him,  whereas  he  has  never  furnished  it, 
whereby  the  horse  has  become  valueless. 

To  the  second  and  third  counts,  nil  dehet.  Replications  tra- 
versing fraud  and  misrepresentations. 

Plaintiff  moved  to  set  aside  the  verdict,  and  render  judgment 
for  the  plaintiff,  notwithstanding  the  verdict,  which  was  over- 
ruled.    Motion  for  a  new  trial  overruled. 
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Plaintiff  introduced  the  note,  and  proved  that  the  same  was 
in  the  possession  of  Carr  before  it  was  due,  and  that  DoUins 
was  aware  of  the  fact. 

Defendant  proved,  that  in  the  fall  of  1845,  Sullivan  sold  a 
stud  horse  to  defendant  for  $300,  and  paid  him  $100,  and  exe- 
cuted the  note  sued  on.  That  Sullivan  represented  to  Dollins 
that  the  horse  was  begotten  by  the  old  Leviathan,  and  out  of  a 
Stockholder ;  and  Sullivan  agreed  to  send  Dollins,  by  next  spring, 
certificates  of  respectable  men  in  Tennessee,  proving  that  fact. 
Witness  has  seen  Leviathan  stock  ;  they  are  fine  horses.  Does  not 
know  whether  certificate  was  ever  sent.  Exception  taken  to  all 
this.  F.  M.  Yance  saw  Sullivan  as  he  brought  the  horse  to  this 
country,  and  Sullivan  told  him  he  had  a  fine  Leviathan  horse 
to  sell  in  this  State  or  Missouri.  Two  or  three  weeks  after,  saw 
Sullivan  and  Dollins  together,  and  Sullivan  told  him  he  had 
sold  horse  to  Dollins,  and  was  to  send  him  a  pedigree  of  the 
horse.  Horse  of  a  sorrel  color,  and  that  Sullivan  told,  witness 
the  horse  was  begotten  by  imported  Leviathan.  Exception  to 
all  this  testimony. 

Henry  Hays  stated,  that  Sullivan  had  told  him,  he  had  sold  a 
Leviathan  horse  to  Dollins,  and  was  to  send  him  a  pedigree  to 
prove  that  fact.     Exception  to  this. 

John  Smothers  stated,  he  knew  the  horse  Dollins  had  was  a 
sorrel,  but  did  not  know  his  blood ;  but  believed  he  was  the 
same  horse  he  knew  in  Tennessee,  named  Rattler. 

O.  C.  Wilkerson  knew  Leviathan  stock  of  horses,  and  does 
not  believe  Dollins's  horse  of  that  blood.  Leviathan  stock  stood 
high  ;  were  worth  from  one  to  three  thousand  dollars  ;  difference 
between  Leviathan  and  common  stock  is  nine  hundred  to  one 
thousand  dollars.  Dollins's  horse  was  worthless  as  a  stallion. 
Knew  horse  from  1835  to  1839. 

Plaintiffs  rebutting.  "W.  H.  Eubanks  stated,  that  Dollins  said 
that  the  horse  was  a  Leviathan,  and  that  O.  C.  Wilkerson  had 
tried  to  injure  the  character  of  the  horse,  but  that  his  statements 
were  not  true.  Dollins  advertised  the  horse  as  a  Leviathan  in 
witnesses's  shop,  but  he  did  not  believe  it. 

O.  C.  Espy  stated,  that  he  knew  the  Leviathan  stock ;  are 
generally  of  a  sorrel  color,  and  Dollins's  horse  resembled  them. 
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A,  M.  Daniels  stated,  that  Dollins  stood  the  horse  two  seasons. 
Joseph  Woston  stated,  that  Dollins  said  the  horse  was  worth 
what  he  paid  for  him,  even  if  he  was  not  of  the  Leviathan 
stock.  D.  Williams  stated,  that  Dollins  advertised  the  horse,  in 
his  neighborhood,  as  a  Leviathan ;  and  Dollins  said,  O.  C.  "Wil- 
kerson  wanted  to  ruin  his  horse  ;  but  that  if  he  was  not  a  Levia- 
than, and  was  of  the  blood  O.  C.  Wilkerson  said  he  was,  he, 
Dollins,  would  not  take  what  he  gave  for  him. 

James  Bennett  stated,  he  was  acquainted  with  the  Leviathan 
— they  are  of  a  sorrel  color.  Dollins's  horse  resembled  the  stock 
in  color  and  form. 

D.  Hutson  heard  defendant  say,  that  he  believed  he  was  of 
the  Leviathan  stock;  but  when  he  bought  the  horse  Sullivan 
was  to  send  him  the  pedigree. 

W.  T.  Cautrell  heard  Dollins  say  he  did  not  care  whether  the 
horse  was  of  Leviathan  stock  or  not ;  he  would  not  take  same 
amount  for  him  ;  witness  does  not  think  he  resembles  Leviathan 
stock,  and  would  be  worthless  to  him  as  a  stallion.  This  was 
all  the  evidence  in  the  case. 

"W".  B.  ScATES,  for  plaintiff  in  error. 
S.  Breesb,  for  defendant  in  error. 

Trumbull,  J.  It  is  manifest,  from  the  whole  record  in  this 
case,  that  the  consideration  of  the  note  sued  on  was  a  stallion  of 
the  Leviathan  stock,  together  with  certificates  of  respectable 
men  in  Tennessee  proving  the  pedigree  of  the  horse,  which  were 
to  be  furnished  before  the  then  next  season.  The  evidence  is 
somewhat  loose  as  to  the  blood  of  the  horse,  and  the  failure  to 
furnish  the  certificates ;  but  the  jury  were  clearly  warranted  to 
infer  from  it,  that  the  certificates  were  never  furnished,  and  that 
the  horse  was  not  of  the  blood  represented.  They  might,  with- 
out a  manifest  disregard  of  the  evidence,  have  found  either  way, 
and  in  such  a  case,  a  verdict  will  not  be  set  aside  for  the  reason 
simply,  that  the  evidence  might  incline  the  mind  of  the  court  to 
a  different  result. 

The  pleas  under  which  the  evidence  was  admitted  were  loosely 
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drawn,  and  might  have  been  obnoxious  to  a  demurrer,  but  they 
fully  apprised  the  plaintiff  of  the  defence  relied  upon,  and  aftar 
verdict  must  be  deemed  sufficient.  The  rule  is,  that  "  vphere 
there  is  any  defect,  imperfection,  or  omission,  in  any  pleading, 
whether  in  substance  or  form,  which  would  have  been  a  fatal 
objection  upon  demurrer ;  yet  if  the  issue  joined  be  such  as 
necessarily  required,  on  the  trial,  proof  of  the  facts  so  defectively 
or  imperfectly  stated  or  omitted,  and  without  which  it  is  not  to 
be  presumed,  that  either  the  judge  would  direct  the  jury  to  give, 
or  the  jury  would  have  given  the  verdict,  such  defect,  imperfec- 
tion or  omission,  is  cured  by  the  verdict."  1  Chitty's  PL  673  ; 
Hendricks  v.  Seeley,  6  Conn.  176. 

Here  the  whole  evidence  is  before  the  court;  and  if  it  were 
admitted  that  the  pleas  did  not  allege  with  sufficient  certainty, 
that  the  note  was  given  in  consideration  of  a  horse  of  a  particu- 
lar stock,  with  certificates  of  his  pedigree  to  be  afterwards  fur- 
nished, which  was  the  consideration  attempted  to  be  set  forth, 
still  the  court  can  see,  from  the  evidence,  without  indulging  in 
presumptions,  that  upon  the  trial,  such  was  clearly  shown  to 
have  been  the  consideration  of  the  note  ;  and  the  pleas  after  issue 
joined  upon  them  were  sufficiently  specific  to  justify  the  intro- 
duction of  the  evidence  {a). 

The  correctness  of  the  instructions  is  not  before  us,  as  no 
exception  was  taken  to  them  at  the  time  they  were  given,  and 
it  has  repeatedly  been  held,  that  to  avail  himself  of  an  objection 
to  an  instruction,  the  party  must  except  to  it  when  given,  and 
that  he  cannot  do  so  afterwards  in  this  court,  on  an  exception  to 
a  decision  of  the  court  below  in  refusing  a  motion  for  a  new 
trial.  Leigh  v.  Hodges,  3  Scam.  16  ;  Hill  v.  Ward,  2  Gilm.  293. 
The  judge  presiding  at  the  trial  would  undoubtedly  sustain  a 
motion  to  set  aside  a  verdict,  which  he  was  satisfied  might  have 
been  obtained  through  a  misdirection  of  his,  although  not  except- 
ed to ;  but  in  this  court,  a  party,  to  avail  himself  of  an  objection 
to  an  erroneous  instruction  to  the  jury,  must  have  excepted  to 
it  at  the  time  it  was  given. 

The  statute  debarring  the  makers  of  a  note  from  setting  up  a 
want  or  failure  of  consideration  as  a  defence  to  a  note  assigned 
before  due,  applies  only  to  cases,  where  the  legal  title  to  the  note 

(o)  Beer*  v.  Williams,  16  111.  R.,  70;  Griffin  t.  Ketohum,  18  111.  R.,  392. 
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has  been  tranferred  by  assignment  to  a  hoda  fide  assignee,  and 
has  no  application  to  a  case  like  this,  where  the  payee  of  the 
note,  who  has  the  legal  title,  institutes  a  suit  in  his  own  name 
for  the  use  of  another. 

The  judgement  of  the  Circuit  Court  is  affirmed  at  the  cost  of 
the  plaintiff  in  error. 

JudgrTbent  affirmed. 


The  Illinois   Mutual  Fire  Insurance  Company,  Plaintiff  in 
Error,  v.  John  O'Neile,  Defendant  in  Error. 

ERROR  TO  MADISON. 

The  18th  section  of  the  charter  of  the  Illinois  Mutual  Fire  Insurance  Com- 
pany, which  declares  that  a  double  insurance,  without  the  consent  of  the 
company,  on  a  house  or  buildint?,  does  not  include  an  insurance  upon  goods. 

No  usage  of  the  company,  or  agreement  of  parties,  made  before  or  at  the  time 
of  the  execution  of  the  polices  can  be  admitted  to  explain,  modify,  or  con- 
trol the  written  contract. 

This  cause  was  tried  at  the  Madison  Circuit  Court  at  March 
term,  1851,  jefore  Under^vood,  Judge,  and  a  jury. 

Trumbull,  Justice,  being  interested,  did  not  sit  at  the  hearing 
of  this  cause. 

This  was  an  action  of  assumpsit,  brought  by  said  O'Neile 
against  the  said  companj^  upon  a  policy  of  insurance  issued  by 
them,  in  the  sum  of  $1,900,  upon  a  stock  of  goods,  wares  and 
merchandise  belonging  to  said  O'Neile,  in  his  store  in  Randolph 
county.  The  policy  was  for  the  term  of  six  years,  and  was 
issued  on  the  15th  day  of  May,  1848.  On  the  13th  day  of  April, 
1850,  the  store  of  said  O'Neile  was  consumed  by  fire,  and  goods, 
amounting  to  the  sum  of  $1,482.66,  w^ere  consumed  and  the  loss 
sustained  by  him  in  goods,  including  what  were  damaged, 
amounted  to  the  sum  of  $2,000. 

The  whole  stock  on  hand  at  the  time  the  fire  occurred,  amounted 
to  the  sum  of  $9,922,  and  it  was  also  shown  that  the  said 
O'Neile,  from  the  1st  of  June,  1849,  up  to  the  time  when  said  fire 
12 
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occurred,  had  purcliased  goods  amounting  to  about  the  sum  of 
$12,000.  It  was  also  proved  that  the  said  O'Neile  gave  due 
notice  of  his  loss  to  the  said  company  as  required  by  the  terms 
of  his  policy,  and  had  regularly  paid  his  assessments  on  his  pre- 
mium notes.  The  charter  of  the  said  company,  which  is  annex- 
ed to  the  policy  sued  on,  contains  the  following  section,  viz. : 

"  Sec.  18.  If  insurance  on  any  house  or  building  shall  be 
and  subsist  in  said  company,  and  in  any  other  office,  or  from 
and  by  any  other  person  or  persons,  at  the  same  time,  the  insur- 
ance made  in  and  by  said  company  shall  be  deemed  and  become 
void,  unless  such  double  insurance  subsist  by  and  with  the  con- 
sent of  the  directors,  signified  by  endorsement  on  the  back  of  the 
p  licy,  signed  by  the  President  and  Secretary." 

The  plaintiff's  in.  error,  in  defence  offered  and  read  in  evidence 
to  the  jury,  the  following  letter  from  Moses  G.  Atwood,  their 
secretary,  to  Amzi  Andrews,  who  w^as  proved  to  be  one  of  the 
agents  of  said  company  residing  in  Randolph  county,  viz. 

Office  of  the  Ills.  M.  F.  1.  Co.,  \ 
■    Alton,  April,  23«f,  1849.      \ 
Amzi  Andrews,  Esq. 

Dear  Sir: — Yours  of  6th  inst.  is  at  hand.  Mr.  J.  O'Neile  can 
retain  insurance  on  but  $1,400  of  his  stock  after  his  removal  to 
the  store  adjoining  Mr.  Perkins,  as  this  company  cannot  insure 
more  than  $5,000  in  any  one  exposure.  He  can  send  in  his 
policy  and  have  the  balance  of  it  cancelled,  and  his  note  will  be 
reduced  in  proportion  if  he  chooses.  He  can  also  obtain  insur- 
ance in  another  office,  by  giving  due  notice  to  this  company, 
provided,  always,  that  he  keep  an  amount  at  his  own  risk  equal 
to  that  insured  in  this  office,  as  this  company  never  insure  more 
than  one  half  the  value  of  personal  property. 

Yours  truly,  M.  G.  Atwood,  Sec. 

Also  the  following  letter  from  the  said  defendant  in  error  to 
the  said  Atwood,  dated  May  14tli,  1849,  viz: 

Chester,  May  14,  1849. 
Sec'y  Ills.  M.  F.  Ins.  Co. 

Sir  : — Mr.  Andrews  has  just  handed  me  yours  of  April  23d,  in 
reply  to  a  letter  he  wrote  you  on  the  subject  of  insurance ;  here- 
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with  I  send  3^011  two  policies,  that  I  have  taken  at  different 
times ;  you  will  please  insure  on  $1,400  (the  full  amount  yon 
are  willing  to  insure  on)  on  my  stock.  I  intend  taking  out  an 
additional  insurance  in  some  other  ofSce,  and  shall  advise  you 
as  soon  as  I  do.  I  intend  to  insure  on  $10,000  stock,  and  store- 
house, $2,500.  The  house  cost  $3,000,  and  the  stock  will  av- 
erage the  $10,000.  Mr.  A.,  I  understand,  wrote  you  fully  the 
location  of  the  house.  The  wall  that  divides  A.  Perkins  and 
myself  is  13  inches,  running  up  14  inches  above  the  roof;  on 
the  other  side  of  me  is  a  dry-goods  store,  with  same  thickness  of 
wall.  The  front  end  of  my  second  story  is  occupied  as  a  tailor's 
shop,  the  third  story  occupied  once  a  week  as  a  temperance  hall, 
and  once  a  week  by  freemasons.  Whenever  a  Hue  passes 
through  a  partition,  brick  is  built  around  it  for  eighteen  inches. 
You  will  please  make  the  alterations,  and  return  policy  at  your 
earliest  convenience.  The  insurance  on  my  other  house,  I  M^ish 
it  all  cancelled.  Yery  respectfully, 

John  O'I^eile. 

Also  the  following  letter  from  the  said  defendant  in  error  to 
the  said  Atwood,  dated  April  19,  1850,  viz : 

St.  Zouis,  April,  19,  1850. 

Mr.  M.  G.  Atwood,  Sec'y  I.  M.  F.  Ins.  Co.  Alton. 

Sir  : — On  the  morning  of  the  13th  inst.,  my  storehouse  was 
destroyed  by  fire,  and  as  near  as  I  can  arrive  at  the  loss  on 
goods,  amounts  to  $2,500  or  $3,000.  My  object  in  writing  is, 
to  ascertain  what  kind  of  evidence  I  shall  have  to  produce  to 
establish  my  loss,  l^o.  policy,  3,612,  insured  nineteen  hundred 
dollars.  I  have  insured  in  Philadelphia  $7,500  in  addition  to 
the  amount  insured  in  your  office.  Please  wTite  me  immediately 
on  the  subject.  I  shall  remain  in  this  city  a  few  days.  If  you 
write  me  here,  please  direct  "care  of  Chas,  Tillman," 

Yery  respectfully,  John  O'Neile. 

The  plaintiffs  in  error  then  offered  to  prove  by  said  Atwood, 
that  in  all  cases  where  property,  whether  real  or  personal,  was 
insured  by  them,  they  had  always  required  notice  to  be  given 
to  them  of  any  additional  insurance  upon  the  said  property,  as 
provided  in  the  18th  section  of  their  charter,  and   that   this  had 
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been  the  invariable  usage  of  said  company;  which  testimony 
the  court  refused  to  allow  them  to  give ;  to  which  refusal,  the 
plaintiffs  in  error  at  the  time  excepted. 

It  also  appears,  from  the  policy  sued  on,  that  on  the  29th  day 
of  May,  1849,  the  said  defendant  in  error  procured  the  written 
assent  of  said  company  on  the  back  of  his  policy,  to  his  removal 
of  his  goods  to  his  new  storehouse,  mentioned  in  the  foregoing 
letters. 

The  jury,  having  found  for  the  defendant  in  error  the  sum  of 
$402.25,  the  plaintifis  in  error  moved  for  a  new  trial ;  which 
motion  the  court  overruled.  To  which  decision  of  the  court,  in 
overruling  said  motion,  the  plaintiffs  in  error  at  the  time  except- 
ed ;  and  now  bring  this  case  by  writ  of  error  into  this  court,  and 
make  the  following  points  upon  the  assignment  of  errors  : 

1st.  The  defendant  was  bound  by  the  18th  section  of  the  charter 
to  give  the  said  company  notice  of  the  additional  insurance 
made  by  him,  and  obtain  the  written  assent  of  the  company  on 
his  policy. 

2d.  The  said  defendant  in  error  had  not,  at  the  time  of  the 
fire,  an  amount  of  goods  at  his  own  risk,  equal  in  value  to  the 
amount  covered  by  the  said  policy,  as  required  by  the  charter 
and  usages  of  said  company. 

3d.  The  testimony  which  the  plaintiffs  offered  to  make  by 
Atwood,  was  proper  andpertinent,  and  should  have  been  allowed. 

Davis  &  Edwakds  and  J.  Gillespie,  for  plaintiffs. 

D.  J,  and  H.  S.  Baker,  for  defendant, 

Cited,  23  Pick.  418  ;  2  Watts  &  Serg.  544 ;  5  Ohio,  466 ;  2 
American  Leading  Cases,  343  ;  2  Phillips  on  Insurance,  62  ;  5 
Plill,  298  ;  1  Marshall  on  Insurance,  146 ;  2  Wharton's  Dig.  54, 
§11 ;  7  Hill,  122  ;  3  Comstock's  Rep.  124  to  127 ;  2  Id.  237, 
241  to  244. 

Caton,  J.  The  questions  in  this  case  do  not  admit  of  a  mo- 
ment's hesitation.  After  the  policy  before  us  was  effected,  the 
assured  took  out  another  policy,  from    another  company,  on  his 
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stock  of  goods,  witliout  advising  the  appellants  of  that  fact,  and 
without  their  sanction.  This,  they  insist,  avoids  their  policy, 
and  rely  upon  the  18th  section  of  their  charter,  which  is  as  fol- 
lows: "If  insurance  on  any  house  or  building  shall  be  and  sub- 
sist in  said  company  and  in  any  other  olERce,  or  by  or  from  any 
other  person  or  persons  at  the  same  time,  the  insurance  made  in 
and  by  said  company  shall  be  deemed  and  become  void,  unless 
such  double  insurance  subsist  by  and  with  the  consent  of  the 
directors,  signified  by  indorsement  on  the  back  of  the  policy, 
signed  by  the  president  and  secretary."  Here,  the  insurance 
was  on  a  stock  of  merchandise ;  and,  although  it  was  strenuously 
insisted  upon  by  counsel,  I  cannot  think  that  it  is  necessary  to 
enter  into  an  argument  to  prove  that  the  property  insured  was 
not  a  "  house  or  building,"  and  that  consequently  that  section 
does  not  apply  in  this  case,  but  shall  content  myself  with  stat- 
ing, that  it  is  the  opinion  of  this  court  that  this  stock  of  goods 
was  not  such  an  edifice. 

The  usage  of  the  company  in  relation  to  additional  insurance 
upon  personal  property,  which  was  offered  to  be  proved  by  Mr. 
Atwood,  was  properly  excluded.  No  usage  of  the  company, 
nor  even  the  express  agreement  of  the  parties,  whether  made 
previous  to,  or  at  the  time  of,  the  execution  of  the  policy,  can  be 
admitted  to  explain,  modify,  or  control  the  written  contract. 
Insurance  Co,  v.  Hone  et  al.,  2  Comstock,  235. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 
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James  M.  Howey  et  al.,  Appellants,  v.  Temperance  Goings, 

Appellee. 

APPEAL  FROM  PIKE. 

The  jurisdiction  of  courts  of  equity  in  matters  of  partition  is  undoubted,  and 
in  many  cases  is  indispenable. 

A  bill  in  chancery  lies  for  partition,  notwithstanding  an  adverse  possession, 
unless  it  has  been  continued  long  enough  to  bur  a  recovery  under  the  statute 
of  limitations. 

The  husband  cannot  convey  any  greater  interest  in  the  real  estate  of  his  wife 
than  he  possesses.  And  where  his  right  to  such  estate  was  during  cover- 
ture, it  is  terminated  hy  a  divorce  a  vinculo  matrimonii  granted  for  his  mis- 
conduct. 

It  is  not  always  necessary  to  dispose  of  a  cross-bill,  filed  for  improvements  up- 
on the  land  sought  to  be  partitioned,  at  the  time  the  decree  for  partition  is 
made. 

Temperance  Goings  filed  her  bill  in  the  Pike  Circuit  Court,  in 
August,  1819,  alleging, — 

That  on  the  8th  of  February,  A.  D.  1844,  one  William  Howey 
departed  this  life,  intestate,  unmarried,  and  without  issue,  and 
without  parents  living  ;  that  the  complainant  and  one  James  M. 
Howey  were  the  only  brother  and  sister  of  the  deceased  Wil- 
liam Howey ;  that  said  William  Howey  died  seized  in  fee 
simple  of  the  real  estate  following:     The  north  half  of  section 
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one,  the  north-east  quarter  of  the  north-east  quarter  of  sec- 
tion two  and  the  south-west  quarter  of  the  north-east  quarter 
of  section  two,  all  in  township  seven  south,  range  three  west 
of  the  4th  parallel  meridian  ;  that  as  one  of  the  two  heirs 
of  said  William  Howey,  she  is  the  owner  in  fee-simple,  of  the 
equal,  undivided  half  of  said  lands  ;  that  James  M.  Howey, 
her  brother,  became  entitled,  on  the  death  of  said  William 
Howey,  of  the  other  half  of  said  lands  ;  alleges,  that  John  P. 
Stark  and  Hezekiah  Applegate,  are  in  possession  of  part  of 
said  lands,  claiming  some  interest  or  title  through  James  M. 
Howey;  that  at  the  time  of  the  death  of  William  Howey, 
she  was  the  wife  of  one  Jonas  Goings;  that  afterwards,  at  the 
May  term  of  the  Adams  Circuit  Court,  Illinois,  for  the  year 
1849,  she  obtained  a  divorce  from  said  Goings,  for  the  cause  of 
adultery ;  that  said  Goings  thereby  lost  his  right  to  be  tenant  by 
the  curtesy ;  bill  makes  James  M.  Howey,  Jonas  Goings,  Heze- 
kiah Applegate,  and  John  P.  Stark,  defendants,  and  prays  for 
partition  of  the  lands  aforesaid. 

Summons  having  been  served  on  all  the  defendants,  default 
of  the  defendant  Goings  was  entered  at  the  March  term  of  the 
court,  A.  D.  1850,  and  bill  taken  as  confessed  against  him  ;  leave 
given  at  the  same  time,  for  the  other  defendants  to  answer. 

In  November,  1849,  the  answers  of  the  defendants,  Howey, 
Stark,  and  Applegate,  were  seve^rji^lly  filed. 

Defendants  set  forth  in  their  several  answers,  the  facts  follow- 
ing :  That  after  the  decease  of  William  Howey,  there  was  a 
partition  of  the  lands  described  in  the  complainants'  bill,  be- 
tween the  defendant  Jonas  Goings  and  the  defendant  James 
M.  Howey  (the  defendant,  Howey  supposing  that  said  Goings 
had  the  right  to  make  such  a  partition)  ;  that  the  north  half  of  sec- 
tion one  aforesaid,  was  divided  equally  by  an  east  and  west  line  ; 
that  the  south  half  thereof,  together  with  the  north-east  quarter 
of  the  north-east  quarter  of  section  two  aforesaid,  was  assigned  ' 
to  the  said  James  M.  Howey,  and  the  north  half  of  said  north 
half  of  section  one  aforesaid,  together  with  the  south-west  quar- 
ter of  section  two  aforesaid,  was  assigned  to  the  defendant 
Goings  ;  that  upon  such  partitions  being  made,  said  James  M. 
Howey  executed  to  said  Goings,  a  deed  in  fee-simple,  with  cov- 
enants of  warranty  for  the  partition  of  said  lands  so   assigned 
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to  him,  and  that  he  took  from  said  Goings  a  Hke  conveyance  for 
the  part  of  said  lands  so  assigned  to  said  defendant,  Howey ; 
that  said  deeds  were  executed  May  5,  1845,  and  September 
1st,  1845  ;  that  after  the  execution  of  said  deeds  the  defendant, 
James  M.  Howe,  made  sundry  valuable  and  lasting  improve- 
ments, alleged  to  be  of  the  value  of  $400,  on  that  portion  of 
said  premises  so  conveyed  to  him ;  that  on  the  27th  day  of  Feb- 
ruary, A.  D.  1847,  said  James  M.  Howey  conveyed  by  deed  in 
fee-simple,  the  part  of  said  lands  so  deeded  to  him  by  said 
Goings  to  Hezekiah  Applegate,  co-defendant  in  the  suit ;  that 
said  Applegate  went  into  the  possession  of  said  land,  under 
said  deed,  and  has  continued  in  such  possession,  making  some 
additional  improvements  thereon  ;  that  on  the  1st  day  of  July, 
1849,  said  Jonas  Goings  conveyed  the  north  half  of  the  north 
half  of  said  section  (one  portion  of  the  premises  deeded  by  de- 
fendant Howey  to  him  as  aforesaid,)  by  deed  in  fee-simple  to 
Hezekiah  Applegate  and  John  P.  Stark  ;  that  Applegate  subse- 
quently quitclaimed  to  said  Stark,  (defendant  herein,)  and  that 
under  said  deeds,  said  Stark  took  possession  of  said  premises, 
making  some  valuable  improvments;  that  on  the  1st  of  July, 
1849,  said  Jonas  Goings  conveyed  by  deed  in  fee-simple  the 
south-west  quarter  of  the  north-east  quarter  of  section  two,  to 
the  defenant  Howey,  who  has  since  been  in  possession  thereof, 
under  said  deed. 

Defendants  deny  the  right  of  complainant  to  have  partition 
of  said  premises.  Admit  that  the}''  may  have  been  mistaken  in 
supposing  that  Goings  had  the  right  to  convey  said  land,  but 
insist  upon  their  possessory  rights.  The  allegations  as  to  the 
descent  of  said  lands  from  William  Howey  to  complainant  and 
James  M.  Howey,  are  admitted  by  defendant  Howey.  The 
marriage  of  complainant  with  James  Goings  is  also  admitted ; 
as  to  the  divorce,  defendants  knew  nothing. 

Exceptions  were  filed  and  sustained  to  so  much  of  the  an- 
swers as  set  up  a  claim  for  improvements.  Replication  was 
then  filed  to  the  answers. 

A  cross-bill  was  filed  by  Howey,  Stark,  and  Applegate,  setting 
forth  the  improvements  made  by  them,  and  claiming  the   value 
thereof,  in  the  event  of  partition. 
13 
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The  answer  of  the  complainant  to  the  cross-bill,  alleges,  that 
the  improvements  (if  any)  were  made  without  her  consent, 
and  adversely  to  her  rights ;  alleges  her  divorce  from  Jonas  Go- 
ings, and  denies  the  right  of  complainants  in  said  cross-bill,  to 
any  relief. 

A  reference  of  the  cause  to  the  master  to  report  as  to  value 
of  improvements,  when  made,  &c.,  also  of  rents  and  waste,  was 
made,  and  the  master  reported  thereon. 

At  the  March  term,  1851,  of  said  court,  Minshall,  Judge,  pre- 
siding, the  cause  was  heard  upon  bill,  answers,  replication,  cross- 
bill, answer  thereto,  exhibits,  and  proof;  and  a  decree  of  par- 
tition was  rendered  in  favor  of  the  complainant. 

Upon  the  hearing  of  said  cause,  the  defendants,  Howey,  Stark, 
and  Applegate,  admitted  that  William  Howey  died  seized  in 
fee-simple  of  the  lands  described  in  complainant's  bill ;  that  he 
died  at  the  time  alleged  in  said  bill ;  that  he  died  intestate,  un- 
married and  without  issue  ;  that  he  had  no  parents  living;  and, 
that  the  complainant  and  the  defendant  James  M.  Howey,  were 
the  only  brother  and  sister  of  said  William  Howey  ;  that  at  the 
time  of  the  death  of  said  William  Howey,  the  complainant  was 
the  wife  of  the  defendant  Jonas  Goings.  The  complainant 
then  gave  in  evidence  a  record  of  a  divorce  suit  between  herself 
and  said  Jonas  Goings,  of  the  Adams  Circuit  Court,  showing  her 
divorce  from  said  Jonas  Goings,  in  June,  1849,  for  the  cause 
of  adultery. 

The  defendants  read  in  evidence  the  several  deeds  of  convey- 
ance to  them,  as  set  out  in  the  pleadings ;  and  it  was  admitted 
that  they  had  been  in  possession  under  said  deeds,  claiming  the 
title  they  purported  to  convey,  since  their  dates. 

The  defendants  Stark  and  Howey  prayed  this  appeal. 

Errors  assigned.  The  court  erred  in  decreeing  partition,  and 
in  not  disposing  of  the  cross-bill. 

R.  S.  Blackwel,  for  appellants. 

1.  One  disseized  of  his  or  her  freehold  cannot  maintain  a  peti- 
tion for  partition. 

The  statute  allows  a  partition  only  "where  land  is  held  in 
joint  tenancy,  tenancy  in  common,  or  coparcenary."  Eev.  St. 
399,  §  1 ;  31  Hen.  8,  cap.  1 ;  3  Bacon,  699. 
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A  disseizin  is  a  destruction  of  the  tenancy  ;  and  for  this  reason 
the  petition  would  not  lie. 

"  If  one  co-parcener  disseize  another,  during  this  disseizin  a 
writ  of  partition  doth  not  lie  between  them."  1  Thomas's  Coke, 
543  ;  5  Com.  Dig.  237  (c.  6). 

The  disseized  tenant  must  regain  his  possession  by  ejectment. 
Thomas  v.  Gawan,  4  Dev.  223  ;  2  Sup.  U.  S.  Dig.  497,  §  15. 

Or  by  forcible  entry  or  detention.  Mason  v.  French,  1  Scam. 
E.  495  ;  Eads  v.  Eucker,  2  Dana,  111. 

In  New  York,  under  a  statute  similar  to  our  own,  it  is  held, 
that  if  the  petitioner  has  been  actually  disseized,  he  is  not  enti- 
tled to  a  partition.-  Clapp  v.  Bromagham,  9  Cowen's  E.  567 ; 
3  Paige's  C.  E.  242  ;  2  Barbour's  Ch.  Eep.  398. 

So  in  Vermont.     Hawley  v.  Soper,  18  Terra.  E.  322,  323. 

So  in  IS'orth  Carolina.      Thomas  v.  Gawan,  4  Dev.  223,  cited 

2  Sup.  U.  S.  Dig.  497,  §  14. 

So  in  Massachusetts.     7  Mass.  475. 

All  privity  is  destroyed,  and  they  no  longer  hold  the  estate 
together. 

If  one  parcener  disseize  the  other,  till  re-entry  or  recovery  by 
the  disseizee,  the  other  does  not  hold  in  parcenary.  5  Com.  Dig. 
tit.  Parcener  (C.  1). 

"  If  two  joint  tenants  be  disseized,  "and  an  assize  is  brought, 
and  the  one  is  summoned  and  severed  and  the  other  recover  his 
moiety,  and  after  another  assize  is  brought  and  he  that  recovereth 
is  summoned  and  severed  and  the  other  recover,  albeit  they 
severally  recover,  yet  they  are  joint  tenants  again."  Thomas's 
Coke,  589. 

"Was  Mrs.  Goings  disseized  at  the  time  of  filing  her  petition  ? 

The  law  presumes  every  person  to  be  in  the  legal  seizin  and 
possession  of  land  to  which  he  has  a  complete  and  perfect  title. 

And  where  a  legal  seizin  is  once  shown,  it  will  be  presumed 
to  continue  until  a  disseizin  is  established.     Thomas  v.  Hatch, 

3  Sumn.  182. 

"  Seizin  "  is  a  technical  term  to  denote  the  completion  of  that 
feudal  investiture  by  which  the  tenant  is  admitted  into  the 
tenure,  and  without  which  no  freehold  could  be  constituted  or 
pass.     5  Cruise's  Dig.  325. 
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In    other  words,    possession  of  the   feud  was   called   seizin. 

1  Cruise's  Dig.  58,  §  19. 

Under  our  laws  liverj  of  seizin  is  abolished,  and  ownership  of 
land  gives  a  constructive  seizin,  where  it  is  not  in  the  adverse 
possession  of  another.     Green  v.  Liter,  8  Cranch,  229. 

Disseizin  must,  therefore,  mean  some  way  or  other  of  turning 
the  tenant  out  of  his  tenure,  and  assuming  his  place  and  feudal 
relation.     5  Cruise's  Dig,  325. 

A  disseizin  is  when  one  enters  intending  to  usurp  the  posses- 
sion and  oust  another  of  his  freehold.  1  Cruise's  Dig.  60,  61, 
§  29  ;  5  Pet.  R.  439  ;  4  Geo.  120  ;  8  K  H.  60. 

To  make  an  entry  a  disseizin  there  must  be  an  ouster  of  the 
freehold,  either — 1st,  by  taking  the  profits  or  esplees ;  or  2d,  by 
claiming  the  inheritance.     1  Cruise's  Dig.  61,  §  29. 

The  possession  of  the  disseizor  must  be  adverse  to  the  title  of 
the  true  owner.     Little  v.  Libby,'  2  Greenl.  R.  247. 

To  make  it  adverse,  it  must  be  under  a  claim  of  title.  Of 
course  it  need  not  be  under  a  rightful  title,  or  ey en  a  prima  facie 
title. 

A  disseizin  is  an  estate  gained  by  wrong.  The  disseizor  is  a 
trespasser. 

A  disseizin  is  a  continued  trespass  under  claim  of  title. 
Towle  V.  Ayer,  8  N.  H.  60. 

Actual  violence  is  not  necessary  in  making  the  entry.  But 
the  disseizor  must  take  possession  under  such  circumstances  as 
to  repel  the  presumption  of  an  entry,  and  holding  by  consent  of 
the  true  owner  and  in  subordination  to  his  title. 

The  occupation  with  the  intent  to  claim  the  fee  is  the  test  of 
a  disseizin. 

A  claim  of  title  sufficient  to  repel  all  presumption  that  the 
disseizor  is  in  possession  under  the  rightful  owner  is  all  that  the 
law  requires.  Sumner  v.  Stevens,  6  Met.  337  ;  Jackson  v.  Todd, 
2  Gainers  R.  183. 

It  need  not  be  a  written  claim  of  title,     Taylor  v.  Buckner, 

2  A.  K.  Marsh.  19  ;  McCall  v.  Nealy,  3  Watts's  R.  72. 

If  the  disseizor  has  a  de.ed,  he  need  not  produce  it.  Jackson 
V.  Wheat,  18  Johns.  40. 

And,  when  produced,  if  it  proves  defective,  this  does  affect  the 
character  of  the  possession.     Angell  on  Lim.  435. 
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The  acts  and  declaratiocs  of  the  possessor  are  admissible  to 
prove  the  adverse  character  of  his  holding.     Allen  v.  Johnson, 

2  McMullen,  497;  Noyes  v.  Dyer,  25  Maine  R  468. 

A  disclaimer  by  a  tenant,  which  is  brought  home  to  the  know- 
ledge of  the  landlord  and  acquiesced  in  by  him,  will  constitute  a 
disseizin.     Wilkins  v.  Walkins,  8  Pet.  R,  53. 

The  possession  of  a  defendant  in  execution  whose  land  has 
been  sold  on  execution,  may  become  adverse  by  assuming  a  hos- 
title  attitude.     Chalfin  v.  Malone,  9  B.  Mon.  596. 

An  entry  claiming  title  under  a  parol  gift  is  a  disseizin.  Sum- 
ner V.  Stevens,  6  Met.  R.  337. 

Proof  that  the  possessor  had  marked  out  the  boundaries  of  his 
land  by  clear  and  defined  lines,  so  as  to  indicate  the  extent  of 
his  claim,  is  a  disseizin.  Allen  v.  Johnson,  2  McMullen,  497  to 
499. 

Where  one  tenant  in  common  of  land  conveys  the  whole 
estate  in  fee,  with  covenants  of  warranty,  and  the  grantee  enters 
and  holds  exclusive  possession  thereof,  such  an  entry  and  pos- 
session are  a  disseizin  of  his  co-tenants.  Kittredge  v.  Locks  and 
Canals,  &c.,  17  Pick.  246. 

So  one  purchasing  the  whole  estate  at  a  sheriff's  sale,  and 
entering  and  claiming  title  to  the  whole,  disseizes  his  co-tenant, 
though  the  deed  be  void  for  want  of  a  certain  description. 
Jackson  v.  Bruilo,  5  Conn.  R.  483. 

A  tenant  in  common  may  oust  his  co-tenant,  and  hold  ad- 
versely to  him.  It  will  not  be  presumed  from  a  sole  possession, 
unless  accompanied  with  some  notorious  act  or  claim,  which  is 
sufficient  to  give  character  to  the  possession.  5  Conn.  483 ; 
4  U.  S.  Cond.  R.  608 ;  Parker  v.  Proprietors,  &c.,  3  Met.  R.  100 
to  102 ;  Badshed  v.  Huntingdon,  5  Pet.  R.  439,  440 ;  Prescott 
v.  Nevens,  4  Mason's  R.  326;  Cueler  v.  Molzen,  13  Serg.  & 
Rawle,  356. 

Where  an  act  is  done  which  is  equivocal,  and  may  be  either  a 
trespass  or  a  disseizin,  the  law  will  not  permit  the  wrongdoer 
to  qualify  his  own  wrong,  but  leaves  its  character  to  be  deter- 
mined by  the  party  injured.  He  may  elect  to  consider  himself 
disseized   for  the  sake  of  the  remedy.      Fisher  v.   Dewerson, 

3  Met.  R.  547;  1  Greenleaf 's  Cruise,  51,  note. 
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"Every  adverse  possession  is  a  wrong  amounting  to  an 
inchoate  right."     Simpson  v.  Downing,  23  Wend.  321. 

The  only  diiference  between  a  disseizin  by  a  stranger  and  by 
a  tenant  in  common,  is  this,  that  acts  which,  if  done  by  a 
stranger,  would  per  se  be  a  disseizin,  are,  in  the  case  of  tenan- 
cies in  common,  susceptible  of  explanation  consistently  with  the 
real  title.    4  Mason,  330. 

M.  Hat,  for  appellants. 

A  party  must  be  seized  and  in  possession  to  entitle  him  to 
partition  under  the  statute. 

It  is  the  partition  of  lands  in  the  possession  of  the  part-own- 
ers that  the  act  intends,  and  not  the  recovery  of  the  possession 
of  premises  which  are  held  adversely  to  the  petitioner ;  and  the 
act,  therefore,  limits  the  partition  it  authorizes  to  estates,  and 
interests  actually  held  or  possessed  in  co-tenancy.  Clapp  v.  Bra- 
maghan,  9  Cowen,  567 ;  3  Paige,  242  ;  2  Bohun's  Chan.  Kep. 
398  ;  Old  Statutes  of  New  York,  tit.  Partition. 

At  common  law,  if  one  coparcener  disseize  another,  during  the 
disseizin  a  writ  of  partition  does  not  lie  between  them.  The 
reason  is,  that  they  do  not  hold  together  and  undivided.  5  Com. 
Dig.  237  ;  9  Cowen,  561. 

Our  statute  is  a  copy  from  the  old  Revised  Statutes  of  New 
York,  under  which  the  case  of  Clapp  v.  Brunaghain  was  decided. 
The  interpretation  of  the  courts  should  be  authority  here. 

Whenever  the  proof  is  that  one  in  possession  holds  for  him- 
self to  the  exclusion  of  all  others,  the  possession  so  held  must 
be  adverse  to  all  others ;  whatever  relation  in  point  of  privity 
he  may  stand  in  to  others.  Bradstreet  v.  Huntingdon,  5  Pet. 
439. 

An  entry  into  a  tract  of  land  under  a  deed  describing  the  same 
by  metes  and  bounds,  gives  the  party  a  constructive  possession 
of  the  whole  tract,  and  is  a  disseizin  of  all  persons  claiming  title 
to  the  same  lands  to  the  extent  of  the  boundaries  mentioned  in 
the  deed.  11  Mass.  222  ;  7  S.  &  R  129 ;  3  Conn.  193  ;  3 
Watts,  69;  10  Pick.  161. 

And  this  whether  the  title  by  the  deed  was  valid,  or  defective 
and  void.     5  Pet  319  ;  4  Bibb,  663. 
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The  doctrine  in  regard  to  the  ouster  or  disseizin  of  one  co- 
tenant  by  another,  is,  that  ouster  or  disseizin  is  not  to  be  pre- 
sumed from  the  mere  fact  of  sole  possession ;  but  it  may  be 
proved  by  such  possession  accompanied  by  a  claim  of  right. 

That  one  tenant  in  common  may  disseize  another  is  clear. 
5  Cond.  R.  250  ;  9  Cowen,  560 ;  Angell  on  Lim,  461  to  464 ; 
4  Paige,  200;  4  Sanfd.  633;  4  Mason,  326;  5  Cowen,  484;  17 
Pick.  246  ;  5  Pet.  438  to  441,  444  ;  13  S.  &  R.  356  ;  13  Johns. 
406  ;  3  Met.  91 ;  6  Met.  371 ;  3  Conn.  403. 

The  same  proof  that  puts  the  Statute  of  Limitations  in  ope- 
ration creates  an  ouster.     17  Yt.  175  ;  21  Maine  ;  373. 

The  fact  is  admitted  upon  the  record,  that  the  defendants 
Howey,  Stark,  and  Applegate  went  into  the  possession  of  the 
several  jDortions  of  said  land  claimed  severally  by  them  under 
deeds  purporting  to  convey  the  title  in  fee  to  the  whole  of  said 
parcels,  and  have  continued  in  the  possession,  claiming  the  title 
so  purporting  to  have  been  conveyed.  These  facts,  in  view  of 
the  authorities  cited,  show  an  ouster  or  disseizin  of  the  peti- 
tioner. 

Adverse  possession  defined.  Angell  on  Lim.  410  to  412, 
435. 

Disseizin  at  election  explained.  8  N.  H.  57 ;  1  Cruise,  51, 
note;  18  Yt.  323. 

Where  one  enters  upon  land  claiming  the  whole  fee,  the  pre- 
sumption is  that  the  grantee  entered  claiming  in  severalty  and 
adversely  to  the  whole  world.  Borgardus  v.  Trinity  Church, 
4  Sandford,  633. 

"Will  not  decree  partition  when  title  doubtful.  4  Johns.  Ch. 
271;  1  Johns.  Ch.  in. 

J.  Geimshaw,  for  appellee. 

At  the  time  the  real  estate  descended  to  appellee,  Jonas  Go- 
ings, her  then  husband,  took  a  freehold  estate  in  said  lands; 
he  was  tenant  by  the  curtsy  initiate  thereof. 

Husband's  interest  in  wife's  lands  is  defeasible.  Rev.  Code, 
1845,  p.  199,  §  12. 

The  same  provision  exists  as  to  wife's  dower.  Rev.  Code, 
1845,  p.  200,  §  13. 
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The  ejffect  of  a  divorce  a  vinculo  matrimoiiii  is  an  entire  diso- 
lution  of  marriage  relation.  It  restores  woman  to  her  interest 
entire  in  all  real  estate  which  had  not  been  legally  conveyed 
by  their  joint  act  during  coverture.  Gould  v.  Webster,  1  Tyler's 
Yt.  R.  409. 

On  a  divorce  a  vinculo,  wife  is  restored  to  all  rights  which  she 
lost  by  coverture.  Starr  v.  Pease  et  al.  8  Conn.  541 ;  Barber  v. 
Barber,  JOMass.  265. 

Same  principle  recognized  in  Mattock  v.  Stearns  et  ux.  9  Yt. 
335.     Stearns  v.  Stearns,  10  Yt.  540. 

Glioses  in  action  not  reduced  into  possession  during  coverture 
remain  property  of  wife.     Legg  v.  Legg,  8  Mass.  98. 

The  effect  of  divorce  under  our  statute  upon  rights  of  wife  is 
destructive  of  jointure,  loss  of  Dower,  and  all  rights  secured  by 
marriage  settlements.     Clarke  et  al.  v.  Lott  et  al.  11  111.  105. 

It  must  be  evident  that  the  statute  intended  to  place  man 
and  woman  on  same  footing ;  in  case  of  dissolution  of  marriage, 
to  deprive  the  guilty  party  of  any  benefit  derived  from  marriage. 

We  are  met  by  the  objection,  that,  admitting  right  of  appel- 
lee to  undivided  half  of  land,  still  she  must  resort  to  ejectment, 
and  cannot  maintain  suit  for  partition. 

We  insist  that  appellants  were  proper  parties  to  this  suit,  and 
that  the  rights  of  all  these  parties  can  be  settled  in  this  case. 
All  persons  interested,  whether  by  title  derived  by  purchase, 
devise,  or  descent,  must  be  made  parties.  Rev.  Code,  1845, 
p.  399,  §  1. 

Purchase  is  the  possession  of  lands  and  tenements  which  a 
man  hath  by  his  own  act  or  agreement,  and  not  by  descent  from 
any  of  his  ancestors  or  kindred.     2  Chitty's  Black.  193. 

Descent  is  title  by  representation,  as  heir  at  law.  2  Chitty's 
Black.  161. 

Devise  is  an  acquisition  by  purchase.  2  Chitty's  Black.  161, 
n.  2,  194. 

Howey  and  appellee  claim  by  descent ;  the  other  parties  are 
purchasers. 

Writ  of  partition  lies  against  tenant  by  Curtesy.  2  Crabb's 
Real  Property,  24  Law  Lib.  78. 

Any  person  having  right  of  entry  may  maintain  petition  for 
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partition.     Call  v.  Barker,  3  Fair,  320  ;  Wells  v.  Prince,  9  Mass. 
482. 

Pedis  jpossessio  is  not  required  ;  petitioner  must  have  actual 
or  constructive  possession.  Brownell  v.  Brownell,  19  "Wend. 
369. 

The  possession  of  appellants  is  not  adverse  to  the  title  of 
appellee,  but  is  derived  from  same  source,  and  until  divorce,  was 
consistent  with  appellee's  title. 

That  possession  which  was  not  adverse  in  its  inception,  can- 
not become  adverse  except  by  disclaimer  of  owner's  title  and 
some  notorious  act  under  new  title.  Kirk  et  al.  v.  Smith  ex  dem. 
Penn,  9  Wheat,  241,  281 ;  Jackson  v.  Mancius,  2  Wend.  357. 

Possession  of  tenant  for  life  is  not  adverse,  but  is  consistent 
with  title  of  reversioner  in  fee.  Banks's  Adm.  v.  Marksberry, 
3  Litt.  282 ;  Kirk  v.  Nichols's  Heirs,  2  J.  J.  Marsh.  469. 

Possession  of  husband  of  wife's  land,  claiming  it  as  his  own, 
and  improving  it,  held  not  adverse  to  the  true  owners  or  heirs  of 
wife.     Jackson  ex  dem.  Corsin  v.  Cairn  &,  Coles,  20  Johns.  300. 

So  possession  of  husband's  vendee  of  wife's  land.  Jackson 
ex  dem.  Harerlj  v.  French,  3  Wend.  337. 

Acceptance  of  deed  by  his  parents,  by  Henry  Sensabaugh, 
father  of  plaintiff's  lessors,  rebuts  presumption  of  adverse  pos- 
session. His  mother  not  having  acknowledged  the  deed,  he  took 
his  father's  life  estate.  Jackson  v.  Sears,  10  Johns,  435  ;  Jack- 
son ex  dem.  Stevens  v.  Stevens,  16  Johns.  116. 

All  these  cases  turn  on  the  principle  that  one  who  went  in  under 
a  particular  title,  cannot  set  up  a  title  adverse  to  that  title,  al- 
though owner  of  land  may  elect  to  consider  himself  disseized  for 
purpose  of  bringing  suit.     Fisher  v.  Dewerson,  3  Met.  544. 

At  common  law,  husband,  by  common-law  conveyance  of 
wife's  estate,  worked  a  discontinuance,  (3  Hen.  8,  cap.  28,  §  6,) 
provided  that  rights  of  wife,  or  her  heirs,  should  not  be 
affected  by  acts  of  husband.  Clancy's  Rights  of  Married 
Women,  162 ;  Adams  on  Eject.  (Tilhnghast,)  37 ;  2  Bac.  Ab. 
Discontinuance,  319,  323.  This  statute  of  Hen.  8  operates  in 
this  State,  so  far  as  our  statute  has  not  covered  the  same  ground. 

No    act    of  husband,  "without    assent    of  wife,   evinced   by 
acknowledgment  by  wife,  shall  pass  her  estate.      Rev.  C.  1845, 
tit.  Dower,  §  14,  p.  200. 
14 
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The  husband's  deed  of  bargain  and  sale  worked  no  disconti- 
nuance ;  it  affected  no  rights  except  his  own,  and  has  no  dissei- 
zin of  wife,  except  at  her  election.  Varick  v.  Jackson,  2  Wend. 
201. 

There  can  be  no  disseizin,  in  fact,  except  by  actual  ouster  or 
expulsion  of  true  owner,  or  some  act  tantamount ;  such  as  com- 
mon law  conveyance  with  livery,  &c.  Yarick  v.  Jackson, 
2  Wend.  203.  There  was,  in  this  case,  no  disseizin,  in  fact. 
The  appellee  has  not  elected  to  consider  herself  disseized.  2  Bac. 
Ab.  Disseizin,  329,  332. 

Appellee  might  have  elected  to  treat  possession  of  appellants, 
as  an  ouster  or  disseizin  for  purpose  of  bringing  ejectment ;  but 
that  was  her  option.  Not  having  so  elected,  and  having  right 
of  entry,  she  could  maintain  her  proceeding  by  petition  for  par- 
tition. 

The  possession  of  appellants  was  not  adverse  in  its  inception, 
it  was  under,  and  consistent  with,  appellee's  title;  it  has  termi- 
nated by  operation  of  law. 

Appellee  having  then  right  of  entry,  could  maintain  this  pro- 
ceeding.- 

There  is  certainly  no  legal  obligation  on  appellee  to  pay  for 
improvements  ;  this  obligation  could  only  arise  from  express  or 
implied  contracts  so  to  do. 

Feme  covert  can  make  no  contract.  2  Comyns,  Dig.  Baron  & 
Feme,  223. 

Married  woman  can  chai'ge  her  real  estate  only  in  form  pre- 
scribed by  law.  Dunlap  v.  Mitchell,  10  Ohio,  121 ;  Frank  v. 
Frank,  14  Eng.  Ch.  K.  1Y9,  from  3  M.  &C.  178. 

Feme  covert  is  utterly  incapable  of  making  any  contract  to 
change  either  her  real  or  personal  property.  Martin  v.  Duelly 
et  al.  6  Wend.  9 ;  2  Kent,  Comm.  149.  If  she  could  make  no 
express  contract  with  co-tenants,  respecting  improvements,  the 
law  will  not  imply  any  on  her  part. 

Lowvalle  v.  Menard,  1  Gilm.  39,  was  decided  on  the  ground 
that  the  fund  in  court  was  increased  by  buildings.  Here  has 
been  no  sale,  and  certainly  no  contract  to  create  a  lien  on  the 
land.  No  claim  for  pay  for  improvements,  only  for  necessary 
reparations,  after  demand  and  refusal.     4  Kent.  Comm.  370. 
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Tkumbull,  J.  This  was  a  proceeding  in  chancery,  for  a  parti- 
tion of  certain  real  estate,  of  which  the  complainant  claimed  an 
undivided  half.  The.  record  clearly  shows  that  she  was  entitled 
to  the  interest  claimed ;  but  her  claim  for  partition  is  resisted, 
upon  the  ground  that  the  lands  sought  to  be  divided,  were  at 
the  time  of  filing  the  bill,  and  for  some  time  previous  had  been, 
in  the  adverse  possession  of  the  defendants. 

They  also  filed  a  cross-bill  claiming  the  right,  in  case  of  a 
division,  to  reserve  certain  improvements  put  upon  portions  of 
the  lands,  or  pay  for  the  same  in  case  of  a  sale. 

The  Circuit  Court  decreed  that  complainant  have  partition 
of  the  lands  mentioned  in  her  bill,  and  that  one  half  of  the  same 
be  set  off  to  her,  and  appointed  comniissioners  to  make  the 
division. 

The  defendants  object  to  this  decree,  upon  the  ground  that 
the  complainant  was  disseized  of  the  premises  at  the  time  of 
filing  her  bill,  and  for  the  further  reason,  that  the  matters  alleged 
in  the  cross-bill  are  not  disposed  of  by  decree. 

The  case  has  been  argued,  as  if  it  were  a  proceeding  under 
the  statute  upon  the  common  law  side  of  the  court,  when,  in 
fact,  it  is  strictly  a  chancery  proceeding,  in  all  its  features.  The 
jurisdiction  of  courts  of  equity,  in  matters  of  partition,  is  un- 
doubted. Indeed,  in  a  great  variety  of  cases,  especially  where 
the  property  is  of  a  complicated  nature,  as  to  rights,  easements, 
modes  of  enjoyment,  and  interfering  claims,  the  interposition 
of  a  court  of  equity  seems  indispensable  for  the  purposes  of 
justice.  The  remedy,  in  equity,  is  often  more  complete  than  at 
law ;  as  where  one  tenant  in  common  has  been  in  the  exclusive 
reception  of  the  rents  and  profits,  on  a  bill  for  partition  and 
account,  the  latter  also  will  be  decreed.  "  So  when  one  tenant  in 
common,  supposing  himself  to  be  legally  entitled  to  the  whole 
premises,  has  erected  valuable  buildings  thereon,  he  will  be 
entitled  to  an  equitable  partition  of  the  premises,  so  as  to  give 
him  the  benefit  of  his  improvements  ;  or,  if  that  cannot  be  done, 
he  will  be  entitled  to  a  compensation  for  the  improvements." 
1  Story,  Ex.  Juris.  §  655,  656. 

It  was  said,  in  the  case  of  Parker  v.  Gerard,  Amb.  236,  "That 
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such  a  bill  is  matter  of  right,  and  there  is  no  instance  of  not 
succeeding  in  it,  but  where  there  is  not  proof  of  title  in  plain- 
tiff." See  also  Cooper,  Eq.  PL  135 ;  2  Dan.  Ch.  Pr.  770 ;  1  Story, 
Eq.  Juris.  §  64:6  to  §  658. 

It  is  unnecessary,  in  our  view  of  the  case,  to  inquire  whether 
the  possession  of  the  defendants  was  adverse,  or  not ;  or,  if 
adverse,  whether  a  petition  for  partion  under  the  statute  would 
lie.  The  common-law  mode  of  proceeding  for  partition,  has 
been  greatly  extended  by  our  statute,  which  is  more  comprehen- 
sive than  that  of  any  other  State  to  which  reference  has  been 
made,  and  it  may  well  be  questioned,  whether  adverse  posses- 
sion, without  regard  to  length  of  time,  would  bar  a  proceeding 
under  it.  There  can  be  no  doubt,  however  that  a  bill  in  chan- 
cery lies  for  partition,  notwithstanding  an  adverse  possession, 
unless  it  has  been  continued  sufficiently  long  to  bar  a  recovery 
under  the  statute  of  limitations,  which  is  not  pretended  in  this 
case,     {a)  Overton  v.  Woolfolk,  6  Dana,  374. 

Where  the  title  is  denied,  and  is  of  a  doubtful  character, 
courts  of  equity  have  sometimes  required  the  party  seeking  a 
partition,  to  establish  his  right  at  law,  before  proceeding  with 
the  partition  suit ;  but  when,  as  in  this  case,  the  title  is  clear, 
equity  will  at  once  decree  a  partition  between  the  parties. 
Cartwright  v.  Pultney,  2  Atk.  380  ;  Agar  v.  Fairfax,  17  Yes. 
543  ;  Allen  v.  Barkley,  1  Speer,  Eq.  Rep.  264  ;  Oldhams  v.  Jones 
5  B.  Monroe,  458. 

The  husband  of  the  complainant  could  convey  no  greater 
interest  in  the  real  estate  of  his  wife  than  he  himself  had.  His 
right  in  the  land  of  his  wife,  being  an  estate  during  coverture, 
is  terminated  by  a  divorce  a  vinculo  matrimonii,  granted  for  his 
misconduct.  Rev.  Stat.  ch.  34  §12;  Clarke  v.  Lott,  11  111. 
105;  Starr  V.  Pease,  8  Conn.  541. 

We  perceive  no  error  in  the  omission  to  dispose  of  the  cross- 
bill at  the  same  time  the  decree  for  partition  was  made.  We 
will  not  now  undertake  to  determine  whether  the  defendants 
are  entitled  to  pay  for  iinprovements,  or  not.  The  Circuit  Court 
might  with  propriety,  if  warranted  by  the  facts  before  it,  have 
directed,  at  the  time  of  the  appointment   of  commissioners  that 

(a)Lawsl6Gl,  p.  181— Greenup  v. Sewell,  18  111.  R.,50;  Rowan  v.  Reed,  19  111.  R., 21— Post 483; 
Keeter  v.  Stark,  19  111.  R.,  328  :  Gregory  v.  Grover,  19  111.  R.,  608  ;  Tibbs  v.  Allen,  27  111.  R.,119 
Chickering  v.  Failes,29  111.  R.,  304;  Daniel  v.  Green  42  111.  R.,471. 
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in  making  partition,  they  should,  if  practicable,  set  off  to  defend- 
ants those  portions  of  the  premises,  including  their  improve- 
ments; but  it  was  not  absolutely  necessary  that  such  an  order 
should  have  been  made  at  that  time.  It  may  be  that  the  pre- 
mises will  have  to  be  sold,  in  consequence  of  not  being  suscep- 
tible of  division ;  and,  in  that  event,  it  may  be  that  the  defend- 
ants should  be  allowed  the  actual  increase  of  the  price  received 
at  the  sale,  in  consequence  of  the  improvements  by  them  made. 
Louvalle  v.  Menard,  1  Gilm.  45. 

These  questions  can,  however,  all  be  disposed  of  in  the  future 
proceedings  to  take  place  in  the  case ;  and  it  will  be  time  enough 
for  this  court  to  act  upon  them,  after  the  Circuit  Court  shall 
first  have  done  so. 

That  the  complainant  is  entitled  to  partition  of  the  premises, 
there  is  no  doubt. 

The  decree  of  the  Circuit  Court  is  aflSrmed,  at  the  costs  of 
the  appellants,  and  the  cause  remanded  for  further  proceedings. 

Decree  affirmed. 


John  White,  Appellant,  v.  Joseph  B.  Butlee  and  James  D. 
MoEEisoN  and  Wife,  Appellees. 

APPEAL  FROM  PIKE. 

If  the  assignee  of  an  equity  of  redemption  acquires  a  title  obtained  under  a 
judgment,  prior  in  time  to  the  mortgage,  and  has  refunded  to  him  by  the 
mortgagor  the  amount  which  he  has  paid  for  the  judgment,  the  title  acquired 
under  the  judgment  -will  be  held  subject  to  the  mortgage. 

A  title  thus  acquired,  will  be  treated  in  equity,  as  if  obtained  by,  and  in  the 
name  of,  the  mortgagor. 

This  case  was  before  this  Court  at  last  December  term,  and 
was  then  remanded.  See  11  Illinois,  361.  The  bill  afterwards 
was  amended  in  the  Pike  Circuit  Court,  and  the  proceedings 
were  substantially  as  follows.     The  amended  bill  alleges. 

That  at  or  about  the  time  of  the  conveyance  of  said  mortgaged 
premises  to  Butler  by  Morrison,  they  entered  into  an  agreement 
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on  the  24:th  of  June,  1843,  by  which  Butler  agreed  to  deliver 
to  Morrison  93,750  bricks  at  four  dollars  per  thousand,  on  con- 
dition that  Morrison  should  pay  off  and  discharge  all  the  demands 
as  an  incumbrance  on  lots  number  thirty-six  and  thirty-seven,  in 
Peter's  addition  to  the  town  of  Pittsfield,  being  the  same  pro- 
perty that  day  deeded  by  Morrison  and  wife  to  Butler,  the  brick 
to  be  delivered  by  the  first  of  November,  1844,  if  said  incum- 
brance should  be  removed  from  the  lots  by  that  day,  and  not 
otherwise,  though  Butler  bound  himself  to  turn  out  a  part  of 
the  bricks,  or  all,  if  required,  at  any  time  when  called  on,  after  the 
same  become  due,  in  discharge  of  any  of  the  demands  which 
were  an  incumbrance  on  the  lots ;  that  the  stipulation  contained 
in  said  agreement,  formed  the  terms  or  mode  of  payments  by 
Butler  to  Morrison,  and  was  the  consideration,  or  a  part  of  it,  to 
be  paid  by  Butler  to  Morrison  for  said  mortgaged  premises; 
that  the  judgment  in  favor  of  Johnson  against  Morrison  and 
the  mortgage  of  White  were  liens,  at  the  time  the  above  agree- 
ment was  entered  into  ;  that  the  sheriff  of  Pike  sold  the  lots  upon 
the  judgment  in  favor  of  Johnson  to  one  Grimshaw  ;  that  Grim- 
shaw  assigned  his  certificate  of  purchase  to  Butler,  and  Butler, 
as  assignee,  received  a  sheriff's  deed  for  the  premises ;  that  Mor- 
rison refunded  to  Butler  the  amounts  paid  by  Butler  to  Grim- 
shaw; that  thereby  the  purchase  made  of  Grimshaw,  enured 
to  the  benefit  of  Morrison  ;  and  that  Butler  cannot  set  up  title 
acquired  through  Grimshaw  and  the  sheriff,  to  defeat  the  lien 
acquired  by  White  by  means  of  his  mortgage ;  that  the  mort- 
gage is  a  valid  subsisting  lien  upon  said  premises. 

In  his  answer,  Butler  admits  the  execution  of  said  agreement, 
and  that  the  mortgage  and  judgment  were  liens  at  the  time  it  was 
executed;  states  that  when  he  bought  the  sheriff's  certificate  of 
Grimshaw  he  had  nearly  paid  Morrison  in  full  of  said  agreement ; 
admits  the  sheriff's  sale  to  Grimshaw,  and  assignment  of  certi- 
ficate to  him,  and  that  sheriff  executed  a  deed  ;  insists  that  the 
purchase  from  Grimshaw  was  to  protect  his  own  interests  and 
not  those  of  White ;  admits  that  Morrison  refunded  the  amount 
paid  by  him  for  the  sheriff 's  certificate  and  deed ;  states  that  after 
he  acquired  title  through  the  judgment  of  Johnson,  he  settled 
with   Morrison  and  paid  him  the  full  amount,  deducting  what 
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he  had  paid  for  the  deed  under  Johnson's  judgment.  To  this 
there  was  a  replication.  The  bill  was  taken  for  confessed 
against  Morrison  and  wife.  At  October  term,  1851,  Minshall, 
Judge,  presiding,  the  bill  was  dismissed,  and  White  appealed. 

The  proof  sliowed,  that  Butler  was  aware  of  the  liens  in  favor 
of  White  and  Johnson  when  he  purchased  of  Morrison,  and  that 
Morrison  had,  on  a  settlement  of  accounts  between  himself  and 
Butler,  repaid  Butler  what  he  had  advanced  to  secure  the  title 
under  the  sale  by  virtue  of  Johnson's  judgement. 

J.  Gkimshaw,  for  appellant. 

There  can  be  no  doubt  that  on  the  30th  June,  1843,  when  But- 
ler, in  writing,  acknowledged  notice  of  the  mortgage  to  White, 
that  White  was  entitled  to  foreclose  against  him. 

To  resist  foreclosure  now,  Butler  must  show  that  since  that 
time  in  good  faith  and  for  a  valuable  consideration,  actually  ^aid 
by  Butler,  he  has  acquired  legal  rights  superior  to  those  of  White. 

If  Morrison  paid  the  only  consideration  that  was  paid  for  the 
title  under  Johnson's  judgment,  such  title  enured  to  the  benefit  of 
White,  both  as  against  Morrison  and  Butler.  Rev.  St.  1845, 
p.  104,  sec.  7 ;  Frisby  et  al,  v.  Ballance,  2  Gilman,  145  ;  White 
V.  Morrison,  11  Illinois,  366. 

At  time  of  purchase  of  the  Johnson  title,  Butler  owed  Morrison 
more  than  was  paid  for  the  Johnson  title.  Butler  used  this  fund 
of  Morrison's,  then  in  his  hands,  to  pay  for  the  Johnson  title  ;  and 
Morrison  testifies  that  he  refunded  to  Butler,  or  allowed  Butler 
on  a  settlement,  the  amount  Butler  paid  for  this  Johnson  title. 

How  much,  then,  from  the  testimony,  did  Butler  pay  for  this 
title  ?  We  answer,  nothing.  All  that  has  been  paid  was  the 
money  of  Morrison. 

Courts  of  Equity  will  decide  upon  cases  arising,  as  they 
actually  are,  and  not  as  the  parties  intended  that  they  should 
appear.  This  case  resembles  Powell  et  al.  v.  Jefi'ries,  4  Scam. 
389  ;  Lambert  v.  Nanny,  2  Munford,  196. 

The  only  attitude  that  Butles  can  assume  to  resist  foreclosure, 
is  that  he  bonajide,  for  a  valuable  consideration  actually  paid, 
has  acquired  a  title  senior  to  White's  mortgage. 


112  SPEINGFIELD. 


White  V.  Butler  et  al. 


If  he  holds  this  title  as  a  mere  volunteer,  if  it  cost  him  nothing, 
he  would  not  be  hurt  by  the  decree,  he  would  stand  where  he 
did  on  30th  June,  1843. 

A  plea  of  purchase  for  valuable  consideration  must  be  with 
the  money  actually  paid,  or  else  the  party  is  not  hurt.  Jewett  v. 
Palmer,  7  Johns.  Ch.  67 ;  Tourville  v.  Naish,  3  Peere  Williams, 
307 ;  Murray  v.  Fimster,  2  Johns.  Ch.  166 ;  Mellwyn  v.  Lee,  9 
Ves.  Jr.  32;  Beekman  v.  Frost,  18  Johns.  561;  Howlett  v. 
Thompson,  1  Ired.  Ch.  375  ;  Dickerson  v.  Tillinghast,  4  Paige, 
221,  222. 

Butler  certainly  can  occupy  no  better  attitude  than  this  class 
of  defendants.  He  bought  with  actual  notice.  He  is  no  pur- 
chaser bona  fide  for  a  valuable  consideration.  He  holds  a  naked 
legal  title ;  but  the  proof  shows  thaf  he  has  paid  nothing  for  it. 
He  did  not  acquire  this  title  in  good  faith ;  he  had  then  the 
means  of  Morrison  in  his  hands,  which  he  used  to  get  this  title. 
This  Court,  in  White  v.  Morrison,  11  Ills.  366,  have  decided 
the  legal  question  in  this  case.  There  is  no  difference  in  the 
legal  effect  of  the  payment  of  the  money  for  the  Johnson  title, 
whether  Morrison  paid  the  money  directly,  or  whether  Morrison 
paid  it  in  the  first  instance  and  Morrison  subsequently  repaid 
him  what  he  had  advanced.  In  either  event  Butler  has  not 
actually  parted  with  one  dollar. 

The  only  purchase  by  Butler,  was  the  original  purchase  from 
Morrison  in  1843 ;  he  then  bought  with  knowledge  of  these 
incumbrances,  and  with  abundant  indemnity  in  his  own  hands 
against  these  incumbrances.  He  parted  with  that  indemnity 
with  his  eyes  open.  His  subsequent  acquisition  of  the  Johnson 
title  is  no  purchase  for  value ;  he  parted  with  nothing  to  acquire 
the  title. 

The  only  question  to  determine  is  one  of  fact.  The  testimony 
and  answer  of  Butler  show  that  Morrison  refunded  all  that  was 
paid  to  acquire  the  Johnson  title. 

If  the  court  is  satisfied  that  the  refunding  Butler's  advance  by 
Morrison  was,  in  point  of  law  and  fact,  the  same  as  a  payment 
directly  by  Morrison  for  the  Johnson  title,  then  complainant  is 
entitled  to  a  decree  of  foreclosure  and  sale. 
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Morrison  was  the  owner  of  lots  36  and  3Y,  in  Pittstield,  Illi- 
nois. Johnson  recovered  a  judgment  against  Morrison,  which 
was  alien  npon  these  lots.  Afterwards  Morrison  mortgaged  these 
lots  to  White,  the  complainant;  and  subsequently  conveyed  by 
absolute  deed  the  premises  to  the  defendant,  Butler.  After  these 
transactions  took  place,  the  land  was  sold  under  Johnson's  judg- 
ment; purchased  by  Jackson  Grimshaw;  the  redemption  was 
about  expiring;  White  failed  to  redeem;  Butler  bought  in 
the  certificate  of  purchase,  and  afterwards  procured  a  sheriff's 
deed  for  the  land.  Butler  had  notice  of  the  mortgage  to  White 
when  he  purchased.  White  files  his  bill  against  Morrison  for  a 
foreclosure,  and  makes  Butler  a  party.  Butler  answers,  and  sets 
up  his  purchase  under  the  Johnson  judgment. 

The  question  is,  "whether  White  or  Butler  has  the  better 
equity." 

Morrison  was  bound,  by  an  agreement  with  Butler,  to  extin- 
guish the  lien  of  Johnson's  judgment.  White,  in  order  to  pro- 
tect his  rights,  was  also  bound  to  discharge  that  lien.  Morri- 
son and  White  both  failed  to  do  so  ;  and  Butler,  to  preserve  his 
own  rights  in  the  premises,  was  compelled  to  purchase  in  the 
property  under  the  Johnson  judgment.  If  he  had  not  done  so, 
the  rights  of  White  were  gone  forever. 

It  is  true  that  Butler,  when  he  purchased,  had  notice  of 
White's  mortgage.  But  it  is  equally  true  that  White  had  no- 
tice of  the  Johnson  judgment.  Both,  then,  are  purchasers,  with 
notice  of  a  prior  lien.  And  before  either  could  avail  themselves 
of  their  purchase  or  mortgage,  they  were  bound  to  discharge 
that  incumbrance,  or  lose  their  rights  in  the  land. 

It  therefore  became  a  race  of  diligence  between  White  and 
Butler.  White  slept  upon  his  rights,  and  failed  to  redeem. 
Butler  was  vigilant  in  the  protection  of  his  interests,  and  pur- 
chased the  rights  acquired  by  Grimshaw  under  the  Johnson 
judgment. 

Here  two  equitable  principles  present  themselves  in  favor  of 
the  precedence  acquired  by  the  vigilance  of  Butler. 
15 
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Equity  rewards  the  vigilant,  and  will  not  relieve  those  who 
are  guilty  of  laches,  or  sleep  upon  their  rights. 

"White  acted  the  part  of  the  "dog  in  the  manger;"  he  would 
neither  redeem  himself,  nor  permit  Butler  to  acquire  any  rights 
under  his  purchase.  Butler  has  paid  a  full  and  fair  considera- 
tion for  this  land,  and  is  entitled  to  the  favorable  hearing  of  a 
court  of  equity.  It  is  true  he  had  notice  of  White's  mortgage. 
But  he  relied,  in  good  faith,  upon  the  promise  of  Morrison  to 
discharge  it. 

When  Morrison  failed  to  perform  his  promise,  Butler  had 
purchased  the  legal  title  under  the  Johnson  judgment,  and  he 
is  entitled  to  protection.  F jr  it  is  a  maxim,  that,  where  the 
equities  are  equal,  the  law  must  prevail. 

Again,  White  was  bound  to  pay  off  and  discharge  the  lien 
of  the  Johnson  judgment.  He  took  no  steps  to  do  so.  It  was 
his  own  folly.  And  equity  will  not  permit  a  party  to  take  ad- 
vantage of  his  fault. 

There  is  no  equitable  estoppel  upon  Butler.  There  is  no 
privity  between  him  and  White.  And  equity  never  favors  an 
estoppel,  because  it  shuts  out  the  truth. 

Again,  he  who  is  prior  in  point  of  time  has  the  superior 
equity.  Johnson's  judgment  was  the  elder  lien,  and  Butler 
was  entitled  to  be  substituted  in  his  place. 

Again,  it  is  a  maxim,  that  he  who  seeks  equity  must  do 
equity.  In  equity,  White  was  bound  to  discharge  the  lien  of 
the  Johnson  judgment.  He  failed  to  do  so.  Butler,  who  had 
an  equitable  interest  in  the  premises,  was  forced,  in  self-pro- 
tection, to  redeem  or  purchase  under  that  judgment. 

Now  in  equity,  before  White  is  entitled  to  a  foreclosure,  he 
should  have  paid,  or  tendered  the  money  paid  by  Butler,  to  extin- 
guish the  Johnson  judgment.  This  he  was  forbid  to  aver  and 
prove ;  and,  consequently,  he  is  entitled  to  no  relief 

Morrison,  it  is  true,  deducted  from  the  purchase-money  the 
amount  paid  by  Butler  to  Grimshaw,  but  it  was  because  Mor- 
rison had  agreed  to  extinguish  the  prior  lien.  This  did  not 
make  it  the  money  of  the  mortgagor,  Morrison.  When  paid, 
it  was  Butler's  money.     He  purchased  to  protect  himself.    And 
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the  money  was  not  only  never  refunded  to  Butler,  but  he  is 
out  of  pocket,  in  payments,  $685. 

_- Again,  Butler  purchased  upon  the  faith  of  Morrison's  promise 
to  pay  oft'  the  incumbrances.  Morrison  failed  to  do  so.  Then 
Butler  bought  the  title,  and  upon  the  faith  of  acquiring  a  valid 
title,  settled  with  Morrison,  and  paid  the  purchase  money  due 
upon  the  land,  after  deducting  what  he  had  paid  to  procure  a 
title. 

Treat,  C.  J.  This  case  may  be  thus  briefly  stated.  Morri- 
son was  the  owner  of  two  lots  in  the  town  of  Pittsfield.  In 
1840,  Johnson  recovered  a  judgment  against  Morrison,  which 
was  a  lien  on  the  lots.  Tn  1842,  Morrison  mortgaged  the  lots 
to  White.  In  1843,  Morrison  sold  and  conveyed  the  Jots  to 
Butler.  At  the  same  time,  an  agreement  was  entered  into  be- 
tween Morrison  and  Butler,  by  which  Butler  agreed  to  pay 
Morrison  $375,  in  part  consideration  for  the  lots,  and  Morrison 
agreed  to  discharge  the  existing  incumbrances  on  the  lots.  In 
1845,  the  lots  were  sold  under  an  execution  issued  on  the  judg- 
ment, to  Grimshaw,  for  $58,  the  balance  then  due  on  the  judg- 
ment. Grimshaw  assigned  the  certificate  of  purchase  to  But- 
ler, who  obtained  a  sheriff's  deed  for  the  lots.  Afterwards,  a 
final  settlement  took  place  between  Morrison  and  Butler,  in 
which  the  latter  was  credited  with  the  amount  paid  Grimshaw 
for  the  certificate.  Subsequently,  White  filed  a  bill  against 
Morrison  and  Butler,  to  foreclose  his  mortgage.  Butler,  in  his 
answer,  claimed  title  to  the  lots  under  the  sherift''s  deed,  to  the 
exclusion  of  the  mortgage.  The  foregoing  facts  appear  from 
the  pleadings  and  proofs  in  the  case.  The  Circuit  Court  dis- 
missed the  bill,  and  White  brings  the  record  into  this  court. 

The  complainant  was  clearly  entitled  to  a  decree.  Butler 
was  not  in  a  position  to  rely  upon  the  sherifi''s  deed.  He 
received  from  Morrison  the  amount  advanced  for  the  certificate 
of  purchase.  He  thereby  waived  his  rights  under  the  judgment. 
He  could  not  receive  back  the  purchase-money,  and  at  the  same 
time  assert  title  under  the  conveyance.  He  was  not  a  purchaser 
for  a  valuable  consideration,  for,  in  point  of  fact,  he  paid  nothing 
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for  tlie  title.  In  equity,  the  whole  transaction  must  be  consi- 
dered as  but  a  pa_yment  of  the  judgment  by  Morrison.  He 
was  bound  to  discharge  the  incumbrance,  and  Butler  was  his 
debtor.  Butler  purchased  the  lots  under  the  judgment,  and 
then  obtained  credit  for  th-e  amount  of  the  purchase-money. 
In  other  words,  he  advanced  the  money  on  account  of  Morri- 
son, and  then  received  payment  of  the  same.  If  he  ever 
designed  to  assert  title  under  the  judgment,  he  abandoned  that 
intention  when  he  accepted  payment  from  Morrison.  If  lie 
made  the  purchase  to  protect  himself  against  his  mortgage,  he 
surely  would  not  have  claimed  or  received  payment  from  Mor- 
rison. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  that  court,  to  enter  a  decree 
for  the  foreclosure  of  the  complainant's  mortgage. 

Decree  reversed. 
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Thomas  Lewis,  Administrator  de  bonis  non  of  Samuel  Lyons, 
deceased,  Plaintiff  in  Error,  v.  Mary  Lyons  et  al.,  Defendants 
iu  Error. 

ERROR  TO  SANGAMON. 

An  administrator  has  tlie  legal  title  to  the  personal  estate  of  the  decedent,  as  a 
trustee,  and  for  a  particular  purpose  ;  but  when  the  debts  are  paid,  the  resi- 
due of  such  estate  belongs  to  the  heir. 

A  court  of  equity  is  not  bound  at  all  times  to  enforce  a  strict  legal  right,  but 
will  protect  the  equitable  title  when  good  conscience  requires. 

A  court  of  chancery  will  not  require  an  heir  to  pay  over  money  to  an  admin- 
istrator, when  such  administrator  has  no  debts  to  pay,  nor  any  use  to  make  of 
it  connected  with  the  estate,  merely  that  he  may  retain  it  for  his  own  bene- 
fit, or  be  paid  his  costs  and  commissions. 

Lewis,  as  adminstrator  de  honis  non,  filed  his  bill  in  the 
Sangamon  Circuit  Court,  setting  forth: — That  on  the  21st  of 
March,  1839,  one  Linus  Graves  purchased  of  I.  and  P.  Irwin 
and  Samuel  Lyons,  certain  lots  in  Iles's  Addition  to  Springfield, 
for  $1000,  for  which  Graves  executed  his  notes  for  the  purchase- 
money,  secured  by  a  mortgage  on  the  same  lots.  The  pur- 
chase-money was  not  paid  according  to  the  conditions  of  the 
mortgage,  and  Lyons  and  the  Irwins  proceeded  by  bill  to  fore- 
close it.  A  sale  of  the  lots  was  decreed  for  the  payment  of  the 
purchase-money.  This  decree  was  not  executed ;  and  at  the 
March  term,  1837,  of  the  same  court,  it  was  revived,  and  the 
lots  were  ordered  to  be  sold,  and  Josiah  Francis  was  appointed 
commissioner  to  execute  the  decree.  Francis  was  directed  to 
pay  one  half  of  the  proceeds  of  the  sale  of  the  lots  to  Mary 
Lyons,  'the  widow  and  heir  at  law  of  Samuel  Lyons,  deceased. 
That  Samuel  Lyons  died  intestate,  and  P.  A.  Saunders  was  ap- 
pointed administrator  to  his  estate,  and  administered,  for  a  time, 
and  then  resigned;  that  afterwards  the  County  Court  of  Sanga- 
mon county  issued  letters  of  administration  de  honis  non  of  the 
said  estate,  to  the  complainant  Lewis  ;  that  the  estate  of  Lyons 
has  never  been  settled,  and  is  indebted  to  various  individuals, 
and,  as  is  believed,  to  an  amount  more  than  sufficient  to  con- 
sume the  half  of  the  proceeds  derived  from  the  sale  of  said  lots, 
ordered  to  be  paid  to  said  Mary  Lyons,  and  that  it  is  known 
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tliat  the  deceased  had  not  any  other  property  with  which  to  pay 
said  debts;  that  Marj^  Lyons  received  in  possession  a  large  amount 
of  personal  property  belonging  to  her  husband's  estate,  which 
she  has  not  accounted  for;  that  the  order  of  the  court  did  not 
require  her  to  give  a  refunding  bond;  and  if  she  should  be 
solvent  there  would  be  delay,  and  a  necessary  resort  to  litiga- 
tion, to  force  her  to  refund  ;  that  the  order  of  the  court  was 
made  under  a  mistake,  or  proper  knowledge  of  all  the  facts  of 
the  case.  An  injunction  was  prayed  for,  to  restrain  Francis  and 
all  others  from  paying  over  the  proceeds  of  the  sale  of  said  lots 
to  said  Mary  Lyons,  until  after  another  order  of  conrt  on  this 
bill ;  and  that  the  proceeds  of  the  sale  of  said  lots  be  paid  over 
to  Lewis  as  such  administrator  de  honis  non^  &c.  The  injunc- 
tion was  allowed. 

The  decree  of  the  court,  referred  to  in  the  bill  of  Lewis,  which 
directed  the  lots  to  be  sold  to  satisfy  the  mortgage  given  for  the 
purchase-money,  and  which  Lewis  makes  a  part  of  his  bill,  sets 
forth,  that  Mary  Lyons  filed  her  answer  to  that  bill,  admitting 
its  allegations,  but  setting  up  a  tax-title  to  the  lots,  which  she 
says  was  in  her  possession.  Irwin  then  filed  his  amended  bill, 
setting  forth  that  he  and  the  said  Mary  Lyons  were  tenants  in 
common,  when  she  acquired  that  tax-title,  which  amended  bill 
she  traversed  by  a  general  denial.  The  cause  was  heard,  a  re- 
vival of  foreclosure  was  decreed,  and  the  commissioner  ordered 
to  sell  said  lots  ;  by  which  decree  it  is  stated,  "And  it  appearing 
to  the  court,  from  the  parol  statement  of  the  parties,  that  said 
Mary  paid  $50  ibr  a  tax  title,  and  has,  since  the  year  1843,  paid 
the  taxes  amounting  to  $24.50,  it  is  ordered,  after  the  payment 
of  costs,  &c.,  that  said  Mary  be  paid  $60.62,  being  one  half  of 
said  $50,  with  interest  from  1st  November,  1843,  and  one  half 
the  taxes,  on  said  lots  since  paid  by  her,  and  also  the  amount  of 
debt  and  interest  due  upon  decree  in  complainants'  bill  men- 
tioned, be  divided  equally  between  said  Irwin  and  said  Mary 
Lyons,  and  residue  to  be  reported  to  the  court." 

Mary  Lyons,  in  answer  to  the  bill  of  Lewis,  admits  the  exe- 
cution and  foreclosure  of  the  mortgage ;  the  revival  of  the  decree ; 
the  appointment  of  the  commissioner;  the  sale  of  one  of  the  lots 
for  $275,  and  that  a  deed  was  given  therefor;  the  sale  of  ttie 
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other  for  $300,  for  which  no  deed  was  given  or  money  paid; 
admits  the  death  of  Lyons  and  appointment  of  Saunders  as 
administrator,  and  that  Saunders  filed  liis  resignation  February 
17th,  1848  ;  but  states  that  records  of  the  probate  court  do  not 
show  that  his  resignation  was  accepted,  nor  that  any  final  settle- 
ment was  ever  made  with  Saunders.  Answer  denies  that  he 
was  ever  legally  discharged  from  his  duties  as  administrator. 
Admits  the  appointment  of  Lewis  admimsirator  de  bonis  non / 
but  charges,  that  it  was  wrongfully  done,  and  that  no  money 
should  be  paid  to  him  as  administrator. 

Answer  admits,  that  when  Lewis  was  appointed  there  were 
a  few  debts  against  Lyons's  estate,  which  she  has  since  dis- 
charged with  her  own  money,  amounting  to  more  than  $200, 
and  files  transcript  from  probate  court,  showing  estate  not  to  be 
indebted  in  any  way.  The  answer  further  alleges,  that  she  has 
paid  several  hundred  dollars  of  Lyons's  debts  with  her  own 
funds;  admits  that  she  received  several  articles  of  personal  pro- 
perty from  estate,  and,  that  though  she  was  perhaps  entitled  to 
most  of  it  as  her  separate  property,  yet,  she  paid  far  more  than 
the  value  of  all  the  debts  of  said  Lyons  after  his  decease. 

Alleges,  in  answer,  that  she  considers  herself  the  legal  owner 
of  said  lots,  and  that  they  should  not  be  sold  for  the  benefit  of 
the  estate  of  said  Lyons ;  and  files  a  deed  from  Philip  C.  La- 
tham and  wife,  who  had  bought  them  for  taxes ;  that  Latham, 
in  due  time,  procured  a  tax-deed,  and  transferred,  by  deed,  his 
interest  to  her  the  said  Mary  Lyons,  and  she  prayed  a  disso- 
lution of  injunction. 

Afterwards  Josiah  Francis  filed  his  separate  answer,  admitting 
all  the  facts  as  charged  and  set  forth  in  complainant's  bill. 

On  the  29th  November,  1837,  of  the  Sangamon  Circuit  Court, 
Davis,  Judge,  presiding,  a  motion  to  dissolve  the  injunction  was 
entered  by  Mary  Lyons,  which  was  sustained,  and  injunction 
was  dissolved.     Lewis  brings  the  cause  to  this  court. 

Stuart  &  Edwards,  for  plaintiff  in  error. 

J.  C.  CoNKLiNG,  for  defendants  in  error. 

Resignation  of  former    administrator  must   not  only  be  ten- 
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dered,  but  must  also  be  accepted,  before  the  County  Court  had 
power  to  appoint  another.     1  Eev.  Stat,  of  1845,  p.  543,  §  34. 

Such  resii:;nation  and  acceptance  should  appear  of  record,  and 
if  the  County  Court  had  no  authority  to  appoint  another  adminis- 
trator, his  letters  of  administration  were  ipso  facto  void,  and  any 
other  court  can  so  determine.  4  Denio,  90 ;  3  Dana,  129  ; 
6  Ired.  31. 

The  demand  of  administrator  is  barred  by  lapse  of  time  and 
negligence.     1  Gilman,  149. 

The  record  shows  that  the  property  in  question  did  not  belong 
to  Lyons  at  the  time  of  his  death,  and  was  not  a  part  of  his 
estate.     2  Gilman  449. 

When  the  injunction  was  dissolved  there  were  no  demands 
against  the  estate,  and  no  reason  why  the  injunction  should 
continue. 

Caton,  J.  We  shall  not  stop  to  inquire  whether  Lewis  was 
properly  appointed  administrator  or  not,  because  we  are  of 
opinion,  after  the  most  careful  examination  of  this  record,  that 
this  bill  ought  not  to  be  maintained.  Nor  will  we  stop  to  in- 
quire how  far,  upon  the  final  hearing,  the  blanks  in  the  bill 
should  prejudice  the  claim  of  the  complainant  to  the  relief 
sought,  but  will  proceed  at  once  to  the  merits  of  the  case,  as 
presented  by  this  record. 

In  1842,  Lyons  died.  Previous  to  his  death  the  mortgage  had 
been  foreclosed,  upon  a  bill  filed  by  Lyons  and  Irwin  ;  but  no 
sale  was  made  under  that  decree  of  foreclosure.  In  February, 
1843,  Saunders  was  appointed  administrator,  and  tendered  his 
resignation  in  February,  1848.  What  steps  he  took  towards  the 
settlement  of  the  estate  during  the  five  years  that  he  was  ad- 
ministrator, this  record  does  not  inform  us.  In  March,  1851,  the 
decree  of  foi'eclosure  was  revived,  upon  a  bill  tiled  for  that  purpose 
by  Irwin,  to  which  Graves,  the  mortgagor,  and  Mrs.  Lyons,  the  wi- 
dow of  the  other  mortgagor,  were  defendants.  That  decree  of  re- 
vivor finds  and  declares  that  Mrs.  Lyons  is  the  only  heir  to  her  late 
husband,  and  directs  that  one  half  of  the  money  due  upon  the 
mortgage,  and  to  be  raised  under  the  decree,  be  paid  to  her  as 
such  heir.      After  this,  and  nearly  nine  years  after  the  death  of 
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Lyons,  Lewis  was  appointed  adininistrator,  and  files  this  bill, 
alleffino;  that  there  are  debts  due  from  the  estate,  and  asking: 
that  the  money,  which  was  ordered  by  the  decree  of  revivor 
to  be  paid  to  Mrs.  Lyons  as  heir,  may  be  paid  to  him  as  ad- 
ministrator. Upon  the  hearing,  it  appeared  that  certain  chiims 
had  been  filed  in  the  County  Court,  against  the  estate;  but 
the  records  of  that  court  showed  that  all  of  those  claims 
had  been  paid  by  Mrs.  Lyons,  and,  so  far  as  appears,  from 
her  own  private  funds.  The  bare  statement  of  this  case  is 
sufficient  to  show,  that  no  court  of  conscience  should  ever  inter- 
fere to  divert  this  fund  from  the  lawful  heir,  to  the  hands 
of  the  administrator.  That  she  is  the  sole  heir  of  her  hus- 
band, was  established  by  the  decree  of  revivor,  and  the  com- 
plainant does  not  intimate  that  such  was  not  the  fact.  Had  it 
not  been  true,  he  might  have  so  alleged;  for  as  his  predecessor 
was  not  a  party  to  the  bill  of  revivor,  he  may  not  have  been 
precluded  from  controverting  the  facts  found  and  established  by 
that  decree.  As  it  is,  we  take  it  to  be  established,  that  she  is 
the  only  heir,  and  as  such  she  is  entitled  to  the  entire  estate, 
both  real  and  personal,  after  the  payment  of  the  debts.  The  ad- 
ministrator, it  is  true,  may  have  the  legal  title  to  the  personal 
estate  ;  not,  however,  in  his  own  right,  but  as  trustee,  and  for 
a  particular  purpose.  When  the  debts  are  paid,  the  heir  is  the 
cestui  que  trusty  and  as  such,  is  entitled  to  the  surplus  of  the 
assets  after  the  debts  are  paid.  There  being  no  debts  unpaid  in 
this  case,  the  heir  has  the  entire  equitable  interest  in  all  of  the 
estate,  both  real  and  personal.  This  court  is  not  bound  at  all 
times  to  enforce  a  strict  legal  right,  but  will  always  look  to  and 
protect  the  equitable  title  where  good  conscience  requires  it. 
Such  is  emphatically  this  case,  in  our  apprehension.  It  would 
be  a  mockery  of  justice  for  a  court  of  chancery  to  require  the 
heir  to  pay  over  the  money  to  the  administrator  when  he  has 
no  debts  to  pay  arid  no  legitimate  use  for  it,  merely  for  the  pur- 
pose of  allowing  him  to  retain  and  use  it  for  perhaps  two  years, 
and  then  to  pay  it  back  to  the  heir,  retaining  his  costs  and  com- 
missions,— costs  uselessly  made,  and  commissions  earned  by  no 
beneficial  services,  but  in  a  business  which  he  seeks,  through 
an  expensive  suit  in  chancery,  and  which  can  benefit  himself 
16 
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alone.  The  naked  question  is,  Shall  Mrs.  Lyons  be  deprived 
of  the  use  of  this  money,  for  it  may  be  two  years  or  more,  and 
then  be  compelled  to  pay  Lewis  for  keeping  it  from  her ;  or,  in 
other  words,  shall  Lewis  be  permitted  to  use  her  money  for  that 
time,  and  then  make  her  pay  him  for  this  worse  than  useless 
service  ?  This  is  what  Lewis  calls  relief,  and  seeks  it  in  a  court 
of  equity.  On  the  other  hand,  it  would  better  become  a  court 
of  chancery  to  interfere,  and  prevent  the  administrator  from 
asserting  his  legal  right,  for  so  unreasonable  a  purpose.  I  speak 
of  this  case  as  it  stood  at  the  time  of  the  hearing,  when  the 
complainant  was  asking  for  a  decree,  and  not  as  it  was  presented 
when  the  bill  was  filed. 

Let  the  decree  of  the  Circuit  Court  be  aflfirmed. 

Decree  affirmed. 


James  M.  Campbell,  Appellant,  v.  Horace  S.  Head,  Appellee. 

APPEAL  FROM  McDONOUGH. 

In  replevin,  the  affidavit  should  state  that  the  property  had  not  been  distrained 
for  taxes  assessed. 

It  is  not  error  to  refuse  leave  to  amend  an  affidavit  in  replevin  after  the-  judg- 
ment of  the  court  has  been  given  sustaining  a  motion  to  quash  the  writ.  The 
Circuit  Court,  while  the  record  was  under  its  control,  might,  but  is  not 
bound,  to  allow  such  amendment. 

The  act  concerning  practice  has  no  reference  to  the  assessment  of  damages  in 
the  action  of  replevin ;  that  act  only  applies  to  a  case  where  a  suit  is  brought 
on  a  replevin  bond. 

The  assessment  of  damages  by  a  court  under  the  6th  section  of  the  replevin 
act  is  not  a  violation  of  the  right  of  trial  by  jury. 

Campbell  filed  in  the  ofl&ce  of  the  Circuit  Court  of  McDo- 
nough  county  a  plaint  and  affidavit  in  replevin,  stating  that  he 
was  the  owner,  and  then  lawfully  entitled  to  the  possession  of 
a  bay  horse  commonly  called  Nephi.  That  said  horse  was  then 
wrongfully  detained  from  him  by  Head.  That  said  horse  had 
not  been  taken  for  any  tax,  assessment,  or  fine  levied  by  virtue 
of  any  law  of  this  State;  nor  seized  under  any  execution  or 
attachment  against  the  goods    and  chattels  of  said  Campbell 
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liable  to  execution  or  attachment.  The  declaration  states  that 
Head  illegally,  wrongly,  and  unjustly  detained  from  said  Camp- 
bell said  horse,  of  the  value  of  $100,  the  property  of  said 
Campbell,  to  his  damage,  &c. 

Head  moved  that  the  writ  should  be  quashed  because  it  was 
defective  in  not  showing  that  the  horse  had  not  been  taken  for 
tax,  assessment,  or  fine  levied  by  virtue  of  any  law  of  this  State. 

The  motion  to  quash  was  sustained  by  Minshall,  Judge,  at 
May  term,  1850,  of  the  McDonough  Circuit  Court.  A  judg- 
ment for  return  of  property  and  a  writ  of  retorno  habendo 
awarded.  Judgment  for  costs  and  execution  awarded.  The 
cause  was  continued  for  an  assessment  of  damages.  After  the 
motion  to  quash  had  been  sustained,  Campbell  entered  a  mo- 
tion for  leave  to  amend  his  affidavit.  The  motion  to  amend 
was  overruled.  At  April  term,  1851,  of  the  court,  Campbell 
objected  to  proceeding  to  the  assessment  of  damages.  But  the 
court  heard  the  evidence,  and  assessed  the  damages  of  Head 
at  thirty  dollars,  and  awarded  costs  and  an  execution. 

Campbell,  on  the  assessment  of  damages,  oflPered  to  prove  that 
the  horse  was  his  at  the  time  of  the  replevin,  and  that  he  was 
entitled  to  the  possession  of  him,  &c.,  which  the  court,  upon  the 
objection  of  Head,  refused  to  hear.  Campbell  took  a  bill  of 
exceptions,  and  brings  the  cause  to  this  court  by  appeal.  Errors 
assigned,  are  the  quashing  of  the  writ  of  replevin,  the  refusal  to 
allow  an  amended  affidavit  to  be  filed,  the  return  of  the  pro- 
perty, the  assessment  of  damages  by  the  court  instead  of  by  a 
jury,  and  the  refusal  to  hear  the  testimony  offered  by  Campbell 
on  the  assessment  of  damages. 

Waeeen  and  Edmonds,  for  appellant.  ^ 

The  original  affidavit  in  this  cause,  upon  which  the  writ  of 
replevin  issued,  was  clearly  sufficient.  Though  not  in  the  lan- 
guage of  the  3d  section  of  ch.  88,  Rev.  St.  p.  434,  yet  it  contains 
the  substance  of  what  that  section  requires. 

It  states  that  the  plaintiff  is  the  owner  and  rightfully  entitled 
to  the  immediate  possession  of  the  horse.  That  the  defendant 
wrongfully  detains  him.  That  he  has  not  been  taken  "  in  exe- 
cution "  for  any  tax  assessment  or  fine  levied  by  virtue  of  any 
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law  of  this  State,  or  seized  on  any  execution  or  attachment 
against  the  goods  and  chattels  of  the  plaintiff  liable  to  execution 
or  attachment. 

The  only  objection  pointed  out  on  the  argument  in  this  affi- 
davit is  the  use  of  the  M^ords  "in  execution"  in  the  sentence, 
"  that  he  has  not  been  taken  '  in  execution '  for  any  tax,"  &c. 

This  expression  should  be  disregarded  as  being  surplusage. 

The  process  under  which  property  may  be  taken  for  any  tax, 
assessment,  or  fine,  in  common  parlance,  is  called  execution, 
though  not  such  m  fact. 

The  court  erred  in  refusing  to  permit  the  plaintiff  to  file  an 
amended  affidavit.  This  is  a  question  of  practice,  and  should 
be  settled.  It  matters  but  little  how  it  may  be  settled,  but 
when  once  settled  the  courts  should  abide  it.  As  a  matter  of 
practice  this  court  have  settled  this  question.  Frink  v.  Flane- 
gan,  1  (iilm.  35,  37  ;  Cutler  v.  Kathbone,  1  Hill,  204,  206 ; 
Hawley  v.  Bates,  19  Wend.  632;  Whaling  v.  Shales,  20  Wend. 
673. 

Though  amendments  are  usually  in  the  discretion  of  the 
court,  yet  they  are  not  universally  so.     Drulard  v.  Baxter  et  al. 

1  Scam.  191;  1  Gilm.  35,  37;  6'e.  Ch.  E.  288;  3  Gilm.  546; 

2  Atk.  15. 

Browning  &  Bushnell  and  R.  S.  Blackwell,  for  appellee. 

1.  The  affidavit  in  this  case  was  defective.  The  statute 
requires  that  such  affidavit  should  state  that  the  property  about 
to  be  replevied  "has  not  been  taken  for  any  tax,  assessment,  or 
fine,  levied  by  virtue  of  an}'  law  of  this  State;  nor  seized  under 
any  execution  or  attachment  against  the  goods  and  chattels  of 
such  plaintiffs  liable  to  execution  or  attachment."  Rev.  St.  434, 
§3. 

The  affidavit  states  "that  said  property  has  not  been  taken  in 
execution  for  any  tax,  assessment,  or  fine  levied  by  virtue  of  any 
law  of  this  State,  nor  levied  under  any  execution  or  attachment 
against  the  goods  and  chattels  of  said  plaintiff  liable  to  execu- 
tion or  attachment." 

An  execution  is  never  issued  to  collect  a  tax  or  assessment 
under  om'  laws ;  the  remedy  is  by  distress.     The  distress  is  not 
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based  upon  a  judgment;  but  on  demand  by  the  collector  and 
refusal  by  delinquent,  the  officer  is  authorized  to  distrain  per- 
sonal property  for  the  taxes  due,  and  sell  the  same.  Rev.  St. 
442,  §  35. 

The  horse  replevied  in  this  case  may  have  been  distrained  by 
the  collector  for  taxes  due  the  State,  county,  or  some  incorpo- 
rated city  or  town.  This  should  have  been  negatived  by  the 
affidavit. 

Suppose  the  horse  had  in  fact  been  seized  by  distress  and  the 
plaintiff  in  replevin  was  indicted  for  perjury,  could  the  prosecu- 
tion be  maintained?  It  is  clear  that  it  could  not.  The  affida- 
vit is  therefore  bad. 

2.  The  defect  could  not  be  cured  by  amendment. 

The  affidavit  of  a  party  was  not  amendable  at  common  law. 
1  Bac.  Abr.  145. 

The  statute  of  amendment  and  jeofail  does  not  embrace  an 
affidavit.     Rev.  St.  48. 

Our  legislature  authorizing  amendments  of  affidavits  in  attach- 
ment, is  an  implied  recognition  of  the  common-law  rule  disal- 
lowing amendments  in  such  cases.     Rev.  St.  65,  §  8. 

This  court  have  decided  that  an  affidavit  for  a  continuance  is 
not  amendable.  McBain  v.  Enloe,  decided  at  Mount  Yernon, 
November  terra,  1851,  [Ante,  Y6.]  The  Court  of  Appeals  in 
Kentucky  have  adopted  the  same  rule.  Smalley  v.  Anderson, 
4  Monroe's  R.  369. 

After  the  opinion  of  the  court  has  been  pronounced  declaring 
the  affidavit  defective,  and  the  suit  is  about  to  be  dismissed  at 
the  costs  of  the  plaintiff  in  replevin,  and  a  retorno  habendo 
awarded,  there  is  a  powerful  temptation  to  perjury  if  the  party 
is  permitted  to  retain  the  cause  in  court  by  filing  a  supplemental 
or  an  amended  affidavit. 

3.  If  amendable,  it  is  matter  of  discretion  in  the  Circuit  Court, 
and  its  decision  cannot  be  assigned  for  error.  McBain  «,  Enloe, 
before  cited. 

Upon  this  point  the  case  of  Frink  v.  Flanegan,  1  Gilm.  R. 
35,  is  opposed  to  the  whole  current  of  the  decisions  of  this  court. 
That  case  was  rightfully  decided  upon  the  ground  that  the 
issue  had  been  joined  and  the  irregularity  waived. 
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The  case  of  Cutler  v.  Rathbone,  1  Hill,  206,  was  a  direct  ap- 
plication to  amend,  and  not  upon  error  to  reverse  a  judgment 
for  the  refusal  of  the  inferior  court  to  permit  an  amendment. 

The  question  of  discretion  was  not  raised  in  the  argument  of 
Frink  v.  Flanegan,  nor  was  passed  upon  by  the  court. 

Caton,  J.  The  affidavit  in  this  case,  after  setting  forth  the 
plaintiff's  right  to  the  property,  states,  "  that  the  said  property 
has  not  been  taken  in  execution  for  any  tax,  assessment  or  fine 
levied  by  virtue  of  any  law  of  this  State,"  &c.  This  does  not 
conform  to  the  requirements  of  the  statute.  The  plaintiff  has 
here  sworn  that  the  property  had  not  been  taken  by  virtue  of  a 
particular  process  for  any  tax,  &c.,  leaving  us  uninformed  as 
to  whether  it  may  not  have  been  distrained  for  taxes  assessed 
against  the  defendant  without  an  execution,  which  may  be  done 
under  our  laws.  It  might  be  true  that  the  property  had  been 
distrained  for  taxes  or  assessments,  and  the  plaintiff  not  liable 
to  be  prosecuted  for  perjury  for  swearing  to  this  affidavit. 

The  defendant  entered  a  motion  to  quash  the  writ  for  the 
insufficiency  of  the  affidavit,  which  motion  the  court  sustained, 
and  quashed  the  writ,  "  whereupon  the  said  plaintiff  moved  to 
amend  by  filing  the  following  affidavit,"  &c.  This  application 
the  court  denied,  and  it  is  this  decision  which  is  assigned  for  error. 
Had  the  plaintiff  desired  to  amend  his  affidavit,  he  should  have 
applied  to  the  court  for  leave  to  do  so  before  the  decision  was 
made,  and  the  judgment  of  the  court  given  upon  the  defendant's 
motion  to  quash  the  writ.  Strictly  speaking,  the  suit  was  no 
longer  pending  in  court,  except  for  the  purpose  of  assessing  the 
damages  and  for  final  judgment.  It  may  be  that  while  the 
record  was  still  within  the  control  of  the  court,  it  might  within 
its  discretion  have  allowed  the  amendment  and  set  aside  the 
order  quashing  the  writ,  but  certainly  it  was  not  bound  to  do  so. 
In  the  decision  of  the  court  refusing  leave  to  amend,  there  was 
not  error.  Upon  the  assessment  of  the  damages,  the  plaintiff 
offered  to  prove,  in  mitigation  of  damages,  that  the  horse  was 
his ;  relying  upon  the  Act  of  the  first  of  March,  18i7,  entitled 
"An  act  concerning  Practice." 

That  act  duly  applies  to  a  case  where  a  suit  is  brought  on  the 
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replevin  bond,  and  has  no  reference  whatever  to  the  assessment 
of  damages  in  the  action  of  replevin.  The  language  of  the  sta- 
tute is  explicit  and  unequivocal,  and  admits  of  no  construction. 
The  damages  had  to  be  assessed  under  the  6th  section  of  the 
88th  chapter  of  Revised  Statutes,  which  gives  to  the  defendant 
"  damages  for  the  use  of  the  property  from  the  time  it  was  taken 
until  return  thereof  shall  be  made." 

It  was  also  objected,  that  the  damages  should  have  been 
assessed  by  a  jury,  instead  of  the  court.  This  objection  is  also 
disposed  of  by  the  same  section  last  referred  to,  which  provides, 
that  "if  the  plaintiff  shall  not  prosecute  his  suit,  or  if  judgment 
shall  in  any  manner  be  given  for  the  defendant  without  a  trial, 
the  damages  in  such  case  may  be  assessed  by  the  court  on 
hearing  such  testimony  as  may  be  offered  on  the  subject."  This 
was  one  of  those  cases  in  which  the  court  was  authorized  to 
assess  the  damages.  JS^or  is  this  any  violation  of  the  right  of 
trial  by  jury,  which  is  secured  by  the  Constitution.  Here  was 
no  trial,  for  there  was  no  issue  between  the  parties  to  be  tried. 
The  right  of  the  defendant  to  recover  his  damages  was  already 
adjudged  to  him,  and  it  was  merely  an  inquiry  as  to  the  extent 
of  those  damages.  It  was  competent  for  the  legislature  to  pro- 
vide that  these  should  be  ascertained  without  the  intervention  of 
a  jury  {a). 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

(a)  Butler  v.  Mehrling,  15  111.  R.,  488. 


William  M.  Doeman  et  ux..  Appellants,  v.  L.  C.  Tost,  Admi- 
nistrator of  John  Lane  et  al.,  Appellees. 

APPEAL  FROM  WHITE. 

An  order  to  sell  the  real  estate  of  a  decedent  will  not  be  made,  unless  it  is 
shown  that  there  are  existing  debts  against  the  estate. 

Lane,  as  administrator  de  honis  non  of  Christopher  Robinson, 
deceased,  filed  his  petition  in  the  Gallatin  Circuit  Court,  stating 
that  in   JSTovember,  1819,  letters   of  administration   upon  the 
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estate  of  Robinson  were  granted  to  Mary  Robinson,  his  widow, 
and  John  Brown,  who  proceeded  to  administer ;  but  in  conse- 
quence of  a  failure  to  collect  debts  due  to  the  estate,  they  were 
unable  to  pay  the  debts  due  from  the  estate,  and  particularly  a 
debt  due  the  Bank  of  Illinois,  which  the  bank  consented  to 
have  renewed  by  the  administrator.  That  in  August,  1521,  Lane 
intermarried  with  the  widow  of  Robinson,  and  thereby  became 
connected  with  the  administration.  That  Mrs.  Robinson,  then 
Mrs.  Lane,  died  in  the  fall  of  1822,  leaving  Brown  as  surviving 
administrator,  who,  after  an  absence  of  several  years,  returned  in 
1826,  and  proceeded  to  make  a  further  settlement  of  the  estate, 
by  which  a  large  indebtedness  on  account  of  the  bank  against 
the  estate  was  again  renewed  by  the  bank,  but  remained 
unpaid  for  want  of  assets.  That  Lane,  in  consequence  of  his 
marriage,  had  become  a  party  to  the  note  renewed  by  the  bank, 
and  was  personally  liable  in  the  sura  of  $1,008.80. 

That  Brown  applied  to  the  legislature  in  1826,  for  a  law  to 
authorize  a  sale  of  land  to  pa}'^  a  balance  due  himself  and  Lane 
for  moneys  advanced  and  claims  liquidated  by  them.  That  the 
law  was  passed,  appointing  Lane  as  commissioner  to  sell  the 
lands,  and  directing  that  the  proceeds  should  be  applied  to  the 
payment  of  such  balance. 

That  Lane  in  January,  1827,  at  public  auction,  sold  the  land 
for  $1,0''7.00.  That  the  moneys  were  applied  in  discharge  of 
those  liabilities.  That  the  estate  remained  without  a  new  ad- 
ministration until  June,  1837,  when  Nancy  Dorman,  the  daughter 
of  Robinson,  together  with  William  M.  Dorman,  her  husband, 
brought  ejectment  and  recovered  the  land  sold  by  Lane,  under 
the  act  of  the  legislature.  That  the  said  sum  of  $1,057.00,  being 
the  proceeds  of  the  sale,  has  not  been  refunded  to  the  purchasers 
thereof. 

That  in  June,  181:1,  Lane  became  by  appointment  adminis- 
trator de  bonis  non  of  the  estate  of  Robinson  remaining  unad- 
ministered.  That  upon  examination  of  said  estate,  he  found 
it  still  indebted  in  the  sum  of  $1,008.80,  without  any  personal 
assets  remaining  unadrainistered,  but  having  the  said  real 
estate. 

Petition  prayed  that  Dorman  and  wife  should  be  made  parties 
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to  the  application,  and  that  a  decree  should  be  made,  directing 
that  the  said  lands,  or  so  much  thereof  as  may  be  necessary  to 
pay  the  remaining  debts,  should  be  made, 

Dorman  and  wife  appeared,  and  a  change  of  venue  was 
awarded  to  White  county.  A  demurrer  to  the  petition  was 
filed  in  the  White  Circuit  Court,  whioli  was  overruled,  and  leave 
to  answer  the  petition  was  given.  At  March  term,  1849,  of  the 
White  Circuit  Court,  an  order  was  entered  authorizing  the  sale 
of  the  land.  Whereupon  Dorman  and  wife  appealed  to  this 
court. 

During  the  pendency  of  this  suit  in  this  court,  at  Mount  Yer- 
non,  Lane  deceased,  and  L.  C.  Tost,  as  his  administrator,  was 
substituted  in  his  stead  ;  and  by  agreement  of  parties  the  venue 
was  changed  from  the  first  grand  division,  to  this  division. 

A.  Lincoln,  for  appellants. 

D.  L.  Gkegg  and  R.  S.  Blackwell,  for  appellees. 

Treat,  C.  J.  The  material  facts  set  forth  in  this  petition 
are  these.  Robinson  died  intestate  in  1819,  leaving  considera- 
ble real  and  personal  estate.  In  November,  1826,  his  adminis- 
trators made  a  settlement  with  the  Probate  Court,  which,  after 
charging  them  with  the  assets,  showed  a  balance  against  the 
estate  of  $1,008.87,  consisting  chiefly  of  a  debt  due  to  the  Bank 
of  Illinois.  In  January,  1827,  the  legislature  passed  a  special 
act,  authorizing  John  Lane  to  sell  enough  of  the  real  estate  to 
discharge  this  balance.  During  the  same  month.  Lane  sold 
several  tracts  of  the  land,  for  the  sum  of  $1,057,  and  applied 
the  proceeds  to  the  payment  of  the  debt  to  the  bank.  The  heir 
of  Robinson  subsequently  recovered  these  lands  by  ejectment. 
The  recovery  was  sustained  by  this  court,  on  the  ground  that 
the  act  of  the  legislature,  and  the  proceedings  under  it,  were 
unauthorized  and  void.  See  Lane  v.  Dorman,  3  Scam.  238. 
In  1841,  Lane  was  appointed  administrator  de  bonis  non  of 
Robinson;  and  he  then  applied  to  the  Circuit  Court,  and  ob- 
tained an  order  for  the  sale  of  so  much  of  the  real  estate  as 
would  satisfy  the  sum   of  $1,008.87,  and  interest  thereon  from 
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the  settlement.  That  order  was  reversed  in  this  court,  and  the 
cause  was  remanded  for  further  proceedings.  See  Dorman  v. 
Lane,  1  Gilm.  143.  The  petition  was  subsequently  so  amended 
as  to  present  the  foregoing  state  of  facts. 

There  is  an  insuperable  objection  to  this  petition.  It  does 
not  show  that  there  are  any  existing  debts  against  the  estate, 
which  the  administration  will  ever  be  called  upon  to  discharge. 
It  ex]3ressly  states  that  the  debt  to  the  Bank  of  Illinois  was 
fully  paid  with  the  proceeds  of  the  sale  made  in  1827.  And  it 
does  not  allege  that  any  claims  have  since  been  established,  or 
even  exhibited,  against  the  estate.  There  is,  therefore,  no 
basis  for  the  application.  Whether  the  purchaser  of  the  lands 
may  have  a  valid  claim  against  the  estate,  for  the  amount  of 
the  purchase-money  paid  by  them,  is  not  material  for  the  pur- 
poses of  this  case.  If  they  can  rightfully  insist  that  the  money 
shall  be  refunded,  because  advanced  upon  a  consideration  that 
has  failed,  still  it  does  not  appear  from  the  petition,  that  they 
have  ever  asserted  the  right  against  Lane,  either  in  his  indi- 
vidual or  representative  capacity.  Until  the  purchasers  establish 
their  demands  against  the  estate,  if,  indeed,  they  are  not  already 
barred  by  the  lapse  of  time  from  so  doing,  there  can  be  no 
necessity  for  the  sale  of  the  real  estate. 

It  was  intimated,  in  the  former  decision  of  the  case,  that  the 
settlement  of  1826  found  a  balance  of  $1,008.87,  to  be  due  from 
the  estate  to  Lane,  individually ;  and  that  the  sale,  being  with- 
out authority  of  law,  did  not  operate  as  a  payment  or  discharge 
of  the  allowance.  But,  upon  a  closer  scrutiny,  we  are  satisfied 
that  no  such  effect  can  be  given  to  the  settlement.  It  only  found 
that  the  debts  proved  against  the  estate  exceeded  the  assets  in 
that  sum.  It  did  not  determine  that  the  balance  was  due  to 
the  administrators,  or  to  Lane  personally ;  but,  on  the  contrary, 
it  clearly  appears  that  the  same  was  due  to  the  Bank  of  Illinois. 
This  petition  distinctly  alleges,  that  the  debt  to  the  bank  was 
paid  with  the  money  raised  by  the  sale  of  the  lands.  The  debt 
was  thereby  extinguished.  It  was  not  revived  by  the  subsequent 
recovery  of  the  lands  by  the  heir.  As  the  case  is  now  pre- 
sented, the  purchasers  alone  have  any  cause  to  complain ;  and 
it  does  not  appear  that  they  have  taken  any  steps  to  recover 
back  the  purchase-money. 
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The  petition  does  not  disclose  the  least  necessity  for  the  ap- 
plication ;  and  the  court  consequently  erred  in  overruling  the 
demurrer,  and  in  granting  a  license  to  sell  the  real  estate. 

The  judgment  is  reversed. 

Judgment  reversed. 


Simeon  Stephens,  Appellant,  v.  The  People,  Appellees. 
APPEAL  FROM  BROWN. 

On  an  appeal  from  a  conviction  for  an  assault  and  battery,  a  bond  conditioned  to 
pay  whatever  judgment  may  be  rendered  by  the  court,  upon  the  dismissal 
or  trial  of  the  appeal,  is  defective,  in  not  being  as  comprehensive  as  the 
statute  requires. 

A  clause  in  the  condition,  to  prosecute  the  appeal  with  effect,  though  not  re- 
quired by  the  statute,  will  not  vitiate  the  bond. 

A  bond  conditioned  to  pay  whatever  judgment  may  be  rendered  upon  dismis- 
sal or  trial  of  an  appeal,  would  not  include  a  judgment  that  might  be  en- 
tered upon  a  plea  of  guilty.  In  such  a  case,  there  would  be  none  of  the  ele- 
ments of  a  trial. 

It  is  the  duty  of  officers  taking  appeal-bonds,  to  pursue  the  directions  of  the 
statute ;  the  obligation  should  be  broad  enough  to  comprise  every  case  of 
liability  contemplated  by  the  statute. 

An  appellant  from  a  conviction  for  an  assault,  assault  and  battery,  and  fray, 
has  not  a  right,  as  a  matter  of  course,  to  amend  his  bond. 

The  facts  of  the  case  are  stated  in  the  opinion.  Minshall, 
Judge,  rendered  the  decision  appealed  from  at  the  October  term, 
1853 ,  of  the  Brown  Circuit  Court. 

Browning-  &  Bushnell,  for  appellant. 

R.  S.  Blaokwell,  District  Attorney,  for  appellees. 

Treat,  C.  J.  Stephens  was  convicted  of  an  assault  and  bat- 
tery, and  fined  twenty-five  dollars.  He  appealed  to  the  Circuit 
Court,  where  the  appeal  was  dismissed,  because  the  condition 
of  the  bond  was  not  in  compliance  with  the  statute.  The 
court  also  refused  a  motion  to  amend  the  bond.  Those  deci- 
sions present  the  only  questions  in  the  case.  The  condition  of 
the  bond  was  as  follows  :  "  If  the  said  Simeon  Stephens  shall 
prosecute  his  appeal  with  effect,  and  shall  pay  whatever  judg- 
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inent  may  be  rendered  by  the  court  upon  dismissal  or  trial  of 
said  appeal,  then  the  above  obligation  to  be  void."  The  sta- 
tute required  the  bond  to  be  "  conditioned  for  the  payment  of 
the  amount  of  whatever  judgment  the  court  may  render  against 
said  defendant."     Eev.  Stat.  ch.  59,  §  99. 

The  clause  in  the  condition  to  prosecute  the  appeal  with 
effect,  though  not  required  by  the  statute,  did  not  vitiate  the 
bond.  It  could  be  disregarded,  without  detriment  to  the  obli- 
gation. But,  in  other  respects,  the  bond  was  clearly  defective. 
The  condition  was  not  as  comprehensive  as  the  statute  pre- 
scribed. The  law  required  the  bond  to  be  conditioned  for  the 
payment  of  whatever  judgment  should  be  rendered  against  the 
appellant.  The  obligation  in  question  did  not  embrace  every 
case,  in  which  a  judgment  might  be  entered  against  him  by 
the  Circuit  Court.  It  only  provided  for  the  payment  of  such 
judgment  as  should  be  rendered  on  a  trial  of  the  case,  or  on  a 
dismissal  of  the  appeal.  It  did  not  include  a  judgment,  that 
might  be  entered  upon  a  plea  of  guilty  by  the  appellant.  In 
no  legitimate  sense,  could  such  a  judgment  be  regarded  as 
within  the  terms  of  the  obligation.  For,  in  such  a  case,  there 
would  be  none  of  the  elements  of  a  trial.  There  would 
not  be  any  issue  to  be  heard  and  determined, — something 
affirmed  on  one  side,  and  denied  upon  the  other,  upon 
w^hich  a  contest  could  arise,  requiring  the  production  of  testi- 
mony, and  a  decision  by  a  court  or  a  jury.  It  might  as  well  be 
insisted  that  a  judgment  in  an  original  suit  entered  on  an 
assessment  of  damages  by  the  clerk,  or  on  a  confession  of  the 
cause  of  action  by  the  defendant  in  person,  or  by  attorney, 
would  be  a  judgment  rendered  upon  a  trial  of  the  case.  It  is 
the  duty  of  officers,  in  taking  appeal-bonds,  to  pursue  the  direc- 
tions of  the  statute.  In  any  event,  the  obligation  should  be 
broad  enough  to  comprise  every  case  of  liability  contemplated 
by  the  statute.  In  this  case,  a  judgment  entered  on  the  confes- 
sion of  the  appellant,  would  not  be  within  the  terras  of  the 
bond.  The  instrument  not  being  in  accordance  with  the  sta- 
tute, the  surety  could  not  be  made  responsible  beyond  the  fair 
import  of  his  undertaking.     See  Sharp  v.  Bedell,  5  Gilm.  88. 

The    court  committed    no  error   in   refusing   the  motion   to 
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amend.      An  appellant  has  not  a  right,  as  a  matter  of  course,  to 
amend  his  bond  in  such  a  case.     The  right  is  restricted  to  ap- 
peals in    civil  cases.      Swafferd  v.  The  People,  1  Scam.    289  ; 
Walsh  V.  The  People,  12  111.  7T  {a). 
The  judgment  is  affirmed. 

Judgment  ajlrmed. 

(a)  Huin  v.  People,  15  111.  R.  302. 


Stephen  Abkams,  Plaintiff  in  Error,  v.  George  Pomeeoy  et  al. 
Defendants  in  Error. 

ERROR  TO  SCOTT. 

A  special  plea  wliicli  amounts  only  to  the  general  issue  is  obnoxious  to  a  spe- 
cial demurrer  {a). 

Parol  evidence  is  not  admissible  to  contradict  or  vary  the  terms  of  a  written 
agreement. 

A  guarantee  may  have  a  retrospective  operation  so  as  to  embrace  debts  al- 
ready contracted,  where  it  clearly  appears,  that  such  was  the  intention  of 
the  parties,  and  an  instrument  may  be  antedated  so  as  to  embrace  a  particu- 
lar transaction,  where  no  fraud  or  mistake  is  shown. 

The  law  presumes  that  an  instrument  was  executed  the  day  it  bears  date ;  but 
parol  testimony  is  admissible  to  show  that  it  was  in  fact  executed  on  a  dif- 
ferent day. 

The  evidence  of  a  witness  introduced  to  explain  the  date  of  a  written  agree- 
ment, and  thereby  defeat  a  cause  of  action  founded  upon  it,  should  be  close- 
ly scrutinized  by  the  court,  and  where  he  is  contradicted  by  his  own  letter, 
previously  written,  no  weight  should  be  attached  to  his  testimony. 

The  pleadings  and  facts  of  this  case  are  stated  in  the  opinion 
of  the  Court.  The  cause  was  tried  bj  the  Court  below,  Wood- 
son, Judge,  presiding,  at  September  term,  1851,  of  the  Scott  Cir- 
cuit Court,  and  a  judgment  was  rendered  for  the  plaintiff  below, 
and  Abrams  sued  out  this  writ  of  error. 

M.  McCoNNELL,  for  plaintiff  in  error. 

The  date  of  an  instrument  is  only  prima  facie  evidence  that 
it  was  made  on  that  day ;  but  it  may  be  shown  to  have  been 
made  and  delivered  on  a  day  different  from  its  date,  and  the  day 
of  its  delivery  is  the  time  from  which  the  contract  will  take  effect, 

(o)    Cushman  v.  Hayes,  46  111.  R.,  155. 
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and  the  party  who  signed  the  paper  is  not  estopped  from  show- 
ing when  the  instrument  was  signed  and  delivered.  Hale  v. 
Cazenove,  4  East,  478 ;  Story  on  Contracts,  see.  971,  page  805 ; 
Chitty  on  Contracts,  564  ;  Chitty's  Blackstone,  part  2,  page  245, 
note  12 ;  Chitty  on  Bills,  147,  148. 

In  an  action  of  assumpsit,  based  on  a  written  instrument,  the 
defendant  may  show,  under  the  general  issue,  that  the  contract 
was  made  on  a  day  different  from  that  on  which  it  bears  date. 
2  Johnson's  Rep.  302  ;  5  Mass.  285 ;  6  Id.  289,  293. 


J.  Geimshaw,  for  the  defendants  in  error. 


Under  the  issues  in  this  case,  evidence  of  James  Abrams  was 
inadmissible ;  the  execution  of  guaranty  verhatim  et  literatim 
was  not  put  in  issue,  plea  of  non  assumpsit  not  being  sworn  to. 
Rev.  Code,  1845,  p.  415,  sec.  14 ;  Mclntire  v,  Preston,  5  Gil- 
man,  63. 

This  parol  evidence  to  vary  guaranty,  would  violate  letter 
and  spirit  of  statute  of  frauds.  Child  v.  "Wells,  13  Pick.  124  ; 
Lock  V.  Whiting,  10  Pick.  279 ;  Lincoln  v.  Avery,  1  Fairfield, 
418. 

Would  violate  common-law  rule,  that  writing  is  best  evidence 
of  contract,  and  cannot  be  varied  by  parol.  Penny  v.  Graves,  12 
Illinois,  287 ;  Donaldson  v.  Benton,  4  Dev.  &  Batt.  435 ;  Gooch 
V.  Conner,  8  Mis.  394 ;  Birge  v.  Dishman,  5  Black.  272  ;  United 
States  V.  Thompson,  1  Gallison,  391. 

There  is  a  sufficient  consideration  on  the  face  of  this  guaranty. 
Newbury  v.  Armstrong,  19  Eng.  C.  Law,  55,  272;  Stadt  v. 
Lill,  9  East,  348;  Smith  v.  Ide,  3  Vermont,  301 ;  Bearden  v.  Wood, 
1  A.  K.  Marshall,  450  ;  Miller  v.  Drake,  1  Caines,  45  ;  Forster 
V.  Fuller,  6  Mass.  58 ;  Lent  v.  Paddleford,  10  Mass.  242 ;  Train 
V.  Gold,  5  Pick.  383 ;  Overstreet  v.  Phelps,  1  Litt.  123. 

The  letter  was  properly  admitted  to  contradict  witness.  1 
Greenleaf,  Ev.  sec.  462,  464. 

The  question  determined  by  finding  of  court,  was  one  of  fact. 
The  Court  will  not  set  aside  a  verdict,  merely  because  in  their 
opinion  they  would  have  found  facts  differently.  Wendell  v. 
Safford,  12  E".  H.  178  ;  Way  v.  Callison,  6  Leigh,  234  ;  Brugh 
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V.  Shanks,  5  Leigh,  599  ;  Dickerson  v.  Parker,  2  How.  Miss.  219  ; 
Lackey  v.  Lane  &  McCabe,  7  Mis.  221. 

Province  of  a  jury  to  test  credibility  of  witness.  Stovall  v. 
F.  &  M.  Bank  of  Memphis,  8  Smedes  &  M.  313.  England  v. 
Burt,4  Humph.  401. 

Treat,  C.  J.  This  was  an  action  of  assumpsit  brought  by 
Pomeroy,  Durkee,  &  Co.,  against  Stephen  Abrams,  on  the  follow- 
ing instrument :  "  I,  Stephen  Abrams,  of  the  County  of  Scott, 
and  State  of  Illinois,  do  hereby  agree  with  Pomeroy,  Durkee,  & 
Co.,  that  in  order  to  establish  a  credit  for  my  son,  James  Abrams, 
that  I  will,  and  do  hereby  guarantee,  and  become  security  for,  the 
payment  of  any  sum  not  exceeding  twelve  hundred  dollars, 
which  said  James  Abrams  may  owe  said  Pomeroy,  Durkee,  & 
Co.  either  by  note  or  book  account.  This  agreement  to  be 
binding  on  and  include  any  purchase  that  the  said  James  Abrams 
may  make  of  Pomeroy,  Durkee,  &  Co.,  until  revoked  by  written 
notice  from  me.  St.  Louis,  January  24:th,  1850.  Stephen 
Abrams." 

The  declaration  alleged  in  substance,  that  the  plaintiffs,  rely- 
ing on  the  guaranty,  did,  on  the  25th  of  January,  1850,  sell 
goods  to  James  Abrams  to  the  amount  of  $537.32,  which  sum 
was  due  and  unpaid. 

The  defendant  pleaded  five  pleas.  First.  That  the  guaranty 
was  made  and  executed,  without  any  good  and  valuable  con- 
sideration. Second.  That  James  Abrams  paid  for  all  goods  pur- 
chased of  the  plaintiffs,  after  the  making  and  delivery  of  the 
guaranty.  Third.  That  the  plaintiffs  did  not  sell  any  goods  to 
James  Abrams,  after  the  making  and  delivery  of  the  guaranty. 
Fourth.  Non  assumpsit.  Fifth.  Payment  by  the  defendants  of 
all  goods  purchased  of  the  plaintiffs  by  James  Abrams,  after  the 
making  and  delivery  of  the  guaranty. 

The  court  sustained  a  special  demurrer  to  the  third  plea ;  and 
issues  of  fact  were  formed  on  the  other  pleas. 

On  the  trial  before  the  court,  the  plaintiffs  read  in  evidence 
the  guaranty;  and  also  a  promissory  note,  made  by  James 
Abrams  to  the  plaintiffs,  bearing  date  at  St.  Louis,  on  the  25th 
of  January,  1850,  for  $537.32,  and  payable  six  months  from  date. 
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They  also  proved  that  payment  of  the  note  was  demanded  of 
the  defendant,  prior  to  the  commencement  of  the  suit. 

The  defendant,  against  the  objections  of  the  plaintiffs,  intro- 
duced James  Abrams,  who  testified  that  he  purchased  the  goods 
and  made  the  note  in  question,  on  the  day  the  note  bears  date ; 
that  after  the  purchase,  the  plaintiffs  proposed  that  he  should 
obtain  security  for  future  purchases,  to  which  he  assented  ;  the 
guaranty  was  then  drawn,  and  he  agreed  to  take  it  to  Illinois, 
and  get  it  signed  by  the  defendant ;  it  was  signed  about  ten 
days  afterwards,  and  then  sent  to  the  plaintiffs  at  St.  Louis; 
and  it  was  expressly  understood  between  the  plaintiffs  and  the 
witness  that  the  guaranty  was  to  cover  subsequent  purchases 
only. 

On  cross-examination,  he  stated  that  the  guaranty  was  read 
to  the  defendant  at  the  time  it  was  signed  ;  and  the  witness 
then  inclosed  it  in  a  letter  addressed  to  the  plaintiffs,  dated 
January  31st,  1850,  containing  these  expressions:  "I  inclose 
you  your  security  on  the  goods  I  bought  from  your  house. 
Please  excuse  the  delay  of  this,  for  I  have  been  busy  since  I 
came  home  ;  but  T  suppose  it  will  not  make  any  great  difference 
with  you.  I  hope  this  will  give  you  good  satisfaction.  I  think 
you  are  pretty  well  secure  for  the  present." 

On  this  evidence,  the  court  entered  a  judgment  against  the 
defendant,  for  the  amount  of  the  note  and  interest. 

The  court  committed  no  error  in  sustaining  the  demurrer  to 
the  third  plea.  The  plea  amounted  to  the  general  issue  only. 
And  for  that  reason,  it  was  obnoxious  to  a  special  demurrer. 

Did  the  court  err  in  finding  the  issues  for  the  plaintiffs  ?  In 
order  to  determine  this  question,  we  must  inquire  as  to  the  com- 
petency and  credibility  of  the  testimony  introduced  by  the 
defendant.  The  plaintiffs  made  out  a  prima  facie  case,  by  the 
production  of  the  note  and  guaranty.  It  clearly  appeared,  from 
the  guaranty,  that  the  defendant  was  liable  for  the  goods  in  ques- 
tion. It  showed  that  he  assumed  the  liability,  before  the  goods 
were  purchased.  The  instrument  was  declared  on  according  to 
its  legal  effect.  The  general  principle  is  well  settled,  that  parol 
testimony  is  not  admissible  to  contradict  or  vary  the  terms  of  a 
written  agreement.     "Where  parties  reduce  their  contract  to  writ- 
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ing,  the  law  conclusively  presumes  that  the  whole  terms  of  their 
agreement  are  correctly  expressed  in  the  writing;  and  their 
conversations  and  declarations,  made  before  and  at  the  time  of 
the  execution  of  the  written  contract,  are  rejected  as  wholly 
inadmissible.  So  much  of  the  testimony  of  the  witness  Abrams, 
as  related  to  the  arrangement  between  him  and  the  plaintiffs, 
was  received  in  clear  violation  of  this  principle.  It  materially 
changed  the  character  and  effect  of  the  guaranty.  It  substituted 
another  and  different  contract  for  the  parties.  The  guaranty  on  its 
face  clearly  made  the  defendant  responsible  for  the  goods.  As  ex- 
plained by  this  witness,  it  released  him  from  all  liability  for  them. 
The  terms  of  the  writing  rendered  him  liable  for  the  payment  of 
goods  purchased  prior  to  its  date.  The  testimony  excluded  such 
a  construction  of  the  contract.  The  wTiting  embraced  all  sales 
made  after  its  date.  The  evidence  excluded  all  sales  made 
before  it  wae  signed  and  delivered.  The  evidence  disclosed  an 
understanding  between  the  parties,  inconsistent  with  and  variant 
from,  the  contract  as  reduced  to  writing.  To  this  extent,  the 
testimony  of  the  witness  was  incompetent,  and  ought  to  be  dis- 
regarded. 

It  is  very  true  that  the  date  of  an  instrument  is  but  presump- 
tive evidence,  that  it  was  executed  on  that  day  (a).  The  testimony 
of  the  witness  as  to  the  time  w^hen  the  guaranty  was  signed  and 
delivered,  was  therefore  admissible.  But  his  testimony  in  this 
respect,  did  not  exonerate  the  defendant  from  liability  for  the 
goods.  Such  an  instrument  may  have  a  retrospective  operation. 
It  is  very  clear  that  such  was  the  intention  of  the  parties  in  this 
case.  For  the  guaranty  in  terras  embraces  as  well  purchases 
made  before  its  execution,  as  those  made  afterwards.  But  if  the 
instrument  applied  to  subsequent  purchases  only,  the  case  would 
not  be  altered.  It  did  not  appear,  from  the  evidence,  that  it  was 
antedated  through  fraud  or  mistake.  "Why  was  it  dated  on  the 
24:th  of  January,  unless  for  the  purpose  of  including  the  goods 
sold  on  the  following  days  ?  A  note  payable  in  eight  months, 
bearing  date  on  the  first  of  January,  and  signed  by  the  maker  on 
the  first  of  May,  with  knowledge  of  its  date,  would  fall  due 
on  the  first  of  September  following.  If  a  party  should  execute 
a  sheriff's  bond  to-day,  as  of  the  commencement  of  his  term  of 

(o)  Post,  674. 
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office,  he  would  thereby  become  liable  for  all  defaults  arising 
after  the  date  of  the  obligation.  The  moment  this  guaranty  was 
executed,  the  assumption  of  the  defendant  related  back  to  its  date, 
and  covered  intermediate  purchases. 

This  case  forcibly  illustrates  the  propriety  of  the  rule,  that 
written  agreements  are  not  to  be  explained  or  varied  by  parol. 
The  guaranty  is  free  from  all  ambiguity  and  uncertainty.  It  in 
terms  embraces  the  transaction  in  question,  whether  occurring 
before  or  after  the  delivery  of  the  instrument.  The  principal 
debtor,  in  transmitting  it  to  his  creditors,  characterized  it  as  a 
security  for  the  goods  already  purchased.  And  yet  he  comes 
into  court  and  swears,  that  such  was  not  the  understanding  of 
himself  and  the  plaintiffs,  but,  on  the  contrary,  that  it  was 
designed  to  cover  future  purchases  only.  If  evidence  of  this 
character  was  in  any  point  of  view  admissible,  the  court  was 
clearly  justified  in  disregarding  the  testimony  of  this  witness. 
The  circumstances  of  the  case  tended  strongly  to  discredit  him. 
His  statements  are  contradicted  by  the  plain  provisions  of  the 
written  agreement.  In  his  business  transactions  with  the  plain- 
tiffs he  expressly  treated  the  guaranty  as  meaning  precisely  what 
its  language  imports.  Excluding  his  testimony  as  inadmissible, 
or  disregarding  it  as  discredited,  the  decision  of  the  circuit  judge 
was  clearly  correct.  The  guaranty  was  declared  on  according 
to  its  legal  effect,  and  the  legitimate  evidence  before  the  court 
supported  the  allegations  of  the  declaration. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


On  the  Petition  of  William  W.  Smith  for  a  Habeas  Corpus. 

It  is  the  duty  of  the  court,  when  called  upon  to  decide  as  to  -who  shall  have 
the  custody  of  infant  orphans,  to  consult  the  best  interests  of  the  children. 

Smith  filed  his  petition  stating,  that,  by  the   Probate  Court  of 
Logan  county,  he  had  been  appointed  guardian  of  Mary  Alex- 
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ander,  aged  thirteen  years,  and  her  brother  John,  aged  eight 
years.  That  said  children  were  the  heirs  of  one  Augustus  Alex- 
ander, deceased.  That  the  mother  of  the  children  was  also 
deceased.  That  he  demanded  the  custody  of  Mary  from  Tho- 
mas Shoup,  and  that  of  John  from  John  Handsby,  who  had  the 
said  children  in  their  keeping. 

Shoup,  in  his  return  to  the  writ,  stated,  that  the  infant  Mary 
was  placed  in  his  hands  by  her  father  about  the  time  of  his 
death,  with  the  request  that  he  should  take  charge  of  her,  and 
find  her  a  good  place  at  which  she  might  be  raised  and  receive 
proper  instruction.  That  he  had  found  such  a  place,  and  was 
about  to  have  the  child  removed  to  the  family  of  one  Dr.  Fair, 
in  pursuance  of  his  promise  to  the  father.  That  Smith  was 
not  a  suitable  person  to  have  the  custody  of  the  child. 

Handsby  answered,  that  the  father  of  John,  about  the  time  of 
his  death,  gave  the  child  to  him,  to  be  raised  by  him  until  the 
child  should  arrive  at  majority;  and  that  Smith  was  not  a  suit- 
able person,  from  his  habits  and  demeanor,  to  have  the  care  and 
custody  of  the  child.  Proofs  were  taken,  which  corroborated 
the  facts  set  out  in  the  answers  to  the  writ  of  Shoup  and 
Handsby. 

W.  H.  Herndon  and  W.  J.  Ferguson,  for  petitioner. 
Stuart  &  Edwards  and  L.  P.  Lacy,  for  respondents. 

Per  Curiam.  Alexander  died  in  December,  1851,  leaving  a 
daughter  aged  thirteen  and  a  son  aged  eight  years,  In  his  last 
sickness  he  requested  Shoup  to  take  charge  of  and  educate  the 
daughter ;  and  he  made  a  like  request  of  Handsby  respecting 
the  son.  In  January,  1852,  Smith  was  appointed  guardian  of 
the  children,  and  claimed  the  right  to  control  them,  which  was 
denied  by  Shoup  and  Handsby.  He  then  sued  out  a  writ  of 
habeas  corpus  from  this  court  for  the  purpose  of  obtaining  the 
custody  of  the  children.  The  application  is  resisted  by  Shoup 
and  Handsby.  It  appears,  from  the  evidence,  that  the  children 
prefer  to  remain  with  Shoup  and  Handsby,  from  whom  they 
receive  proper  care  and  attention.      The  evidence  also  tends  to 
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show  that  Smith  is  not  a  suitable  person  to  have  the  custody  of 
the  children.  In  this  state  of  the  case,  the  court  will  not  inter- 
fere, but  leave  the  children  where  their  father  placed  them,  and 
where  they  desire  to  remain.  It  is  the  duty  of  the  court,  on  this 
application,  to  consult  the  best  interests  of  the  children  ;  and 
that  would  not  be  done  by  putting  them  under  the  control  of 
the  petitioner.  2  Kent's  Comm.  194.  See  also  Cowls  v.  Cowls, 
3  Gilm.  435,  and  Miner  v.  Miner,  11  111.  43. 

Under  the  circumstances  of  the  case,  the  children  are  not  im- 
properly detained,  and  the  application  of  the  guardian  must  be 
refused. 

Application  refused. 


William  R.  McKinley,  Plaintiff  in  Error,  v.  Joseph  Watkins, 
Defendant  in  Error. 

ERROR  TO  LOGAN. 

An  instruction  which  assumes  that  a  parly  would  be  bound  by  a  promise  not 
assented  to  by  the  person  to  whom  it  is  made,  is  erroeeous. 

A  promise  is  void  for  want  of  mutuality,  unless  the  person  to  whom  it  is  made 
agrees  on  his  part  not  to  do  the  act  which  formed  the  consideration  of  it. 

If  a  party  threatens  to  sue,  honestly  supposing  he  has  a  good  cause  of  action, 
it  will  uphold  a  contract  fairly  entered  into  in  order  to  avoid  the  suit.  Oth- 
erwise, if  the  claim  is  a  mere  pretence  to  extort  money. 

The  compromise  of  a  doubtful  right  is  a  sufficient  consideration  for  a  promise. 

This  action  was  commenced  by  Watkins  against  McKinley 
before  a  justice  of  the  peace.  Watkins  failed  to  recover  on  the 
trial  before  the  justice,  and  took  an  appeal  to  the  Circuit  Court. 
At  the  April  term,  1851,  of  the  Logan  Circuit  Court,  the  cause 
was  tried  before  Davis,  Justice,  and  a  jury,  and  resulted  in  a 
verdict  and  judgment  for  Watkins,  and  McKinley  brought  the 
cause  to  this  court  by  writ  of  error. 

Watkins  and  McKinley  had  traded  horses  in  1845;  after- 
wards they  had  some  dispute  about  the  trade,  and  Watkins 
threatened  to  sue  unless  McKinley  would  give  him  a  horse,  or 
the  worth  of  the  horse  which  McKinley  had  got  from  Watkins, 
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the  horse  which  Watkins  had  received  in  exchange  having  died. 
McKinley  promised  that,  if  Watkins  would  hot  sue,  he  would 
give  him  fifty  dollars,  or  a  horse  worth  that  sum.  Ui3on  this 
promise  Watkins  brought  his  action  against  McKinley. 

W.  H.  Hekkdon,  for  plaintiflf  in  error. 

In  order  to  maintain  an  action  for  damages  sustained  in  the 
exchange  of  property,  or  in  an  action  to  recover  back  the  money 
paid,  or  to  plead  the  want  of  consideration,  there  must  be  a 
warranty,  fraud,  or  false  representations.  1  Scam.  22 ;  4  Gilm. 
Y3  ;  2  Kent,  485  ;  3  Adol.  &  Ellis,  K  S.  234. 

Every  promise  must  be  founded  upon  a  good  or  a  valuable 
consideration.  A  gratuitous  promise  is  not  good.  2  Kent, 
463,  465;  Story  on  Contracts,  429,  453;  Chitty  on  Contracts, 
29. 

A  moral  consideration,  if  it  had  not  its  foundation  in  a  legal 
consideration,  is  not  sufficient  to  support  the  promise.  24 
Wend.  97;  Story  on  Contracts,  §  465;  19  Pick.  429;  3  Pick. 
83. 

In  the  case  now  under  consideration,  there  was  neither  fraud, 
warranty,  nor  false  representations,  nor  was  the  promise  a  legal 
nor  even  a  moral  one,  and  therefore  no  action  can  be  main- 
tained. 8  K  H.  154;  52  Eng.  Com.  Law  R.  563;  Smith 
on  Contracts,  86,  87 ;  6  Monroe,  660  ;  11  S.  &  Marsh.  431 ; 
3  Adol.  &  Ellis,  N.  S.  234 ;  1  Story  on  Contracts,  §  436 ; 
5  Barb.  556  ;  19  Pick.  387  to  429 ;  8  Blackf.  415  ;  52  Eng.  Com. 
Law,  548  ;  2  Barb.  420  ;  Story  on  Contracts,  §  436. 

T.  L.  Hakeis,  for  defendant  in  error. 

The  proof  is  positive  that  Watkins  claimed  $50  because 
McKinley  had  put  an  unsound  horse  upon  him.  McKinley 
never  objected  that  the  claim  was  unjust.  He  promised  to  pay 
if  Watkins  would  not  sue  him  for  damages.  This  suit  was 
upon  the  promise.  The  consideration  of  the  promise  was  "  for- 
bearance to  sue."  This  is  a  good  consideration.  Rippon  -u. 
Norton,  Cro.  Eliz.  881 ;  Matun  v.  West,  Cro.  Eliz.  665 ;  Lamas- 
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ter  V.  Buckhurt,  2  Bibb,  448  ;  Bank  of  Musking.  v.  Carpenter's 
Adm'rs,  Wright,  729,  660  ;  Sidnell  v.  Evans,  1  Fenn.  383. 

Even  the  compromise  of  a  doubtful  right  has  always  been 
held  a  good  consideration  for  a  promise.  Chitty  on  Contracts, 
35  ;  6  Munf.  406;  14  Conn.  12;  S.  C.  2  Rand.  442  ;  5  Watts, 
269;  7  Ad.  &  El.  19;  1  Williams's  Saund.  210,  n.;  5  Barn.  & 
Aid.  117;  8  Taunt.  354;  Logan  v.  Matthews,  6  Barr,  420; 
Perkins  v.  Gray,  3  Serg.  &  Rawle,  331 ;  McCoy  v.  Hutchinson, 
8  Watts  &  Serg.  66;  Cavode  v.  McKelvey,  Add.  56;  Oheson  v. 
Barclay  2  Pa.  R.  531;  Brown  v.  Sloan,  6  Watts,  423;  Union 
Bank  v.  Geary,  5  Pet.  99. 

The  promise  is  distinctly  proved.  If  the  defendant  relied  on 
his  never  being  or  having  been  liable  on  the  original  trade,  he 
should  have  distinctly  proved  it.  The  reasons  for  this  are  many ; 
as  the  death  of  witnesses  to  the  original  trade  or  contract,  or 
their  removal.  Lapse  of  time  might  bar.  The  authorities  on 
this  point  are  clear.  Slack  v.  Moss,  1  Dud.  (Geo.)  Rep. ;  Gould 
V.  Armstrong,  2  Hall,  269 ;  and  digest  of  same  case,  1  Met.  & 
Per.  101. 

But  there  are  cases  to  sho^^  that  proof  of  the  non-liability  in 
the  original  action  cannot  be  intended.  Taylor  v.  Patrick, 
1  Bibb,  168;  Ormond  v.  Fitzroy,  3  P.  Wms.  130,  131,  and 
n.  (a) ;  Mills's  Heirs  v.  Lee,  6  Monroe,  97 ;  Barlow  v.  Ocean 
Ins.  Co.  4  Met.  270. 

The  court  will  not  grant  a  new  trial  when  substantial  justice 
has  been  done.  Greenup  v.  Stoker,  3  Gilm.  202 ;  Lee  v.  Hughes, 
3  Scam.  18 ;  Gillett  et  al.  v.  Sweat  et  al.  1  Gilm.  490 ;  and  other 
cases. 

Trumbull,  J.  This  was  an  action  originally  commenced  be- 
fore a  justice  of  the  peace,  and  taken  by  appeal  to  the  Circuit 
Court,  where  the  plaintiff  had  judgment  for  fifty  dollars  and 
costs. 

The  evidence  showed  that  the  parties  had  traded  horses  ;  that, 
a  month  or  two  after  the  trade,  the  horse  which  plaintiff  got, 
died,  and  that  he  was  unsound  when  the  trade  took  place. 
There  was  no  evidence  of  any  false  representations,  or  war- 
ranty on  the  part  of  the  defendant  in  making  the  trade.     After 
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the  death  of  the  horse  the  plaintiff  informed  the  defendant  of 
the  fact,  and  alleged  that  he  was  diseased  at  the  time  of  the 
trade,  whereupon  the  defendant  promised  to  pay  the  plaintiff 
fifty  dollars,  or  let  him  have  a  fifty-dollar  horse,  if  he  would  not 
sue. 

This  action  was  brought  t©  recover  the  fifty  dollars.  On  the 
trial,  the  Circuit  Court  instructed  the  jury  as  follows  :  ' 

"  If  the  jury  believe  from  the  evidence  that  there  was  a  horse- 
trade  between  Watkins  and  McKinley,  out  of  which  a  diffi- 
culty had  grown,  and  that  Watkins  was  threatening  to  sue 
McKinley,  and  not  deceiving  him  by  any  misrepresentations, 
and  that  McKinley,  rather  than  be  sued,  promised  Watkins 
that  he  would  pay  him  fifty  dollars,  then  said  promise  is  bind- 
ing ;  and  this  regardless  of  the  question  as  to  whether  McKinley 
would  or  would  not  have  been  liable  in  the  suit  which  Watkins 
was  threatening  to  bring  against  him." 

The  only  question  in  the  case  is  as  to  the  propriety  of  this 
instruction,  and  in  one  point  of  view  it  is  clearly  erroneous.  It 
assumes  that  the  defendant  would  be  bound  by  his  promise, 
whether  assented  to  by  the  plaintiff  or  not.  Unless  the  plaintiff 
were  bound  on  his  part  not  to  do  the  act  which  formed  the  con- 
sideration of  the  promise  of  the  defendant,  the  agreement  was 
void  for  want  of  mutuality.  The  promise  of  defendant  to  pay 
fifty  dollars  if  plaintiff  would  not  sne  him  was  incomplete  till 
accepted  by  the  plaintiff.     Chitty  on  Contracts,  13. 

A  mere  offer,  not  assented  to,  constitutes  no  contract ;  for  there 
must  be  not  only  a  proposal,  but  an  acceptance  thereof.  Story 
on  Contracts,  §  377,  378. 

The  instruction  in  other  respects  is  very  nearly,  if  not  quite, 
correct.  It  assumes  that,  in  order  to  support  the  promise,  there 
must  have  been  a  horse-trade  between  the  parties,  out  of  which 
a  difficulty  had  arisen,  and  that  the  plaintiff  was  threatening  to 
sue  the  defendant,  and  not  deceiving  him  by  any  misrepresenta- 
tions. If  by  this  is  to  be  understood,  that  the  plaintiff  must 
in  good  faith  have  supposed  that  he  had  a  good  cause  of  action 
against  the  defendant,  growing  out  of  the  horse-trade,  the  in- 
struction is  strictly  proper.  It  is  immaterial  whether  the  plain- 
tiff cou^ld  have  recovered  in  such  action  or  not.     If  he  honestly 
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supposed  that  lie  had  a  good  cause  of  action,  the  compromise 
of  such  right  was  a  sufficient  consideration  to  uphold  a  con- 
tract fairly  entered  into  between  the  parties,  irrespective  of  the 
question  as  to  who  was  in  the  right.  It  has  often  been  decided 
that  the  compromise  of  a  doubtful  right  is  a  sufficient  considera- 
ation  for  a  promise  ;  and  it  is  immaterial  on  whose  side  the 
right  ultimately  turns  out  to  be,  as  it  must  always  be  on  one 
side  or  the  other,  because  there  can  be  but  one  good  right  to 
the  same  thing.  Taylor  v.  Patrick,  1  Bibb,  168 ;  Russell  v. 
Cook,  3  Hill,  504 ;  Moore  v.  Fitz water,  2  Rand.  442  ;  O'Keson 
V.  Barclay,  2  Penn.  Rep.  531  {a). 

If  the  plaintiff  was  threatening  to  sue  ou  a  claim  which  he 
knew  was  wholly  unfounded,  and  which  he  was  setting  up  as  a 
mere  pretence  to  extort  money  from  the  defendant,  a  contract 
founded  on  a  promise  not  to  sue  in  such  a  case  would  be  utterly 
void.  In  order  to  support  the  promise  there  must  be  such  a 
claim  as  to  lay  a  reasonable  ground  for  the  defendant's  making 
the  promise,  and  then  it  is  immaterial  on  which  side  the  right 
may  ultimately  prove  to  be.  Edwards  v.  Baugh,  11  Mees.  & 
Wels.  Rep.  641 ;  Perkins  v.  Gay,  3  Serg.  &  Rawle,  331. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 


Treat,  C.  J.,  dissented. 

(o)  Sigsworth  v.  Coulter,  18  111.  R.,  204. 


Judgment  reversed. 


Noah    Cook,  Plaintiff  in  error,  v.  Asel  Hott,  Defendant    in 

Error. 

ERROR  TO  HANCOCK. 

A  party  who  has  not  been  guilty  of  negligence,  by  omitting  to  take  an  appeal 
from  the  judgment  of  a  justice  of  the  peace  in  proper  time,  is  entitled  to 
take  the  cause  to  the  Circuit  Court,  by  certiorari. 

Negligence  is  not  attributable  to  a  defendant  who  could  not  take  an  appeal  in 
time,  without  omitting  a  paramount  duty  to  others. 
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Cook  filed  his  petition  in  the  Hancock  Circuit  Court  repre- 
senting that,  on  the  third  day  of  June,  A.  D,  1848,  Hoyt  reco- 
vered a  judgment  against  him  before  John  Banks,  a  justice  oi 
the  peace,  for  $70  and  costs.  That  said  judgment  was  errone- 
ous and  unjust,  setting  forth  the  circumstances  connected  v/ith 
the  suit,  which  made  its  injustice  apparent.  That  he  was  pre- 
sent at  the  trial,  and  defended  as  well  as  he  might,  and  was  not 
guilty  of  any  negligence  in  the  premises.  That  immediaiely 
after  the  rendition  of  the  judgment  against  him,  he  appl'ed 
to  the  justice  for  a  transcript  of  his  docket,  &c.,  in  order  to  take 
the  case  to  the  Circuit  Court  by  appeal.  That  the  justice 
refused  to  give  him  a  transcript,  &c.  That  on  the  12th  day  ox 
June,  he  called  upon  the  justice  with  an  appeal-bond,  signed  and 
conditioned  according  to  law,  with  a  responsible  surety,  and  loit 
the  bond  at  the  house  of  the  justice,  who  was  then  absent. 
That  the  justice,  contrary  to  the  expectations  of  Cook,  did  not 
approve  the  bond,  but  after  the  expiration  of  twenty  days, 
issued  an  execution  upon  the  judgment.  That  Cook  did  not  and 
could  not  make  other  and  further  efforts  to  appeal  from  said 
judgment,  because  he  was  a  practising  physician,  living  fifteen 
miles  distant  from  the  county-seat,  and  eighteen  miles  distant 
from  the  office  of  the  justice ;  that  during  said  twenty  days,  he 
was  necessarily  engaged  in  attending  to  two  patients  dangerously 
ill,  one  of  whom  subsequently  died  of  his  illness ;  that  he  was 
attending  upon  a  patient  in  the  State  of  Iowa,  four  days  of  the 
twenty  next  succeeding  the  judgment,  during  which  four  days, 
the  twenty  days  allowed  for  the  appeal  expired.  The  petition 
concluded  with  a  prayer  for  a  certiorari,  which  was  granted. 

On  the  return  of  the  certiorari,  Hoyt  moved  to  have  it  dis- 
missed, because  the  petition  did  not  set  forth  sufficient  reasons. 

The  Circuit  Court,  at  April  term,  1819,  Minshall,  Judge,  pre- 
siding, sustained  the  motion  to  dismiss,  and  gave  judgment 
against  Cook  for  costs. 

The  error  assigned,  is  that  the  motion  to  dismiss  the  certio- 
rari was  improperly  sustained. 


Browning  &  Bushnell,  for  plaintiff  in  error. 
19 
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"Wakken  &  Edmonds,  for  defecdant  in  error. 

Treat,  C.  J.  The  petition  sliows  that  the  judgment  was 
unjust,  and  that  it  was  not  the  result  of  negligence  on  the  part 
of  the  plaintiff  in  error.  The  only  question  in  the  case,  is, 
whether  he  made  use  of  due  diligence  to  take  an  appeal  in  the 
f>rdinary  way.  On  this  point  he  states  that  he  offered  to  take 
an  appeal  when  the  judgment  was  rendered,  and  for  that  pur- 
pose demanded  a  transcript  of  the  judgment,  which  the  justice 
refused  to  make.  At  the  end  of  nine  days  he  went  again  to 
the  office  of  the  justice,  eighteen  miles  distant  from  his  resi- 
dence, with  an  appeal-bond  executed  by  a  responsible  surety, 
for  the  purpose  of  perfecting  an  appeal ;  but  the  justice  was 
absent,  and  he  left  the  bond,  under  the  impression  that  the  jus- 
tice would  approve  the  same.  He  also  states  that  he  could 
make  no  further  effort  to  procure  an  appeal  within  tlie  twenty 
days,  because  of  his  necessary  attendance,  as  a  physician,  upon 
patients  dangerously  ill.  We  think  he  was  entitled  to  a  certio- 
rari. He  cannot  be  justly  charged  with  negligence,  under  the 
circumstances  detailed  in  the  petition.  He  made  two  attempts 
to  take  an  appeal ;  one  on  the  day  the  judgment  was  entered, 
which  was  frustrated  by  the  refusal  of  the  justice;  the  other 
nine- days  afterwards,  which  was  defeated  by  the  absence  of  the 
justice.  From  that  time  until  the  expiration  of  the  twenty 
days,  he  could  make  no  other  effort  to  obtain  an  appeal,  with- 
out neglecting  his  duty  to  his  patients.  His  peculiar  situation 
may  properly  be  taken  into  consideration,  in  determining  the 
question  of  diligence.  What  may  constitute  diligence  in  one 
person,  may  not  be  diligence  in  another  differently  situated. 
If  the  plaintiff  could  have  left  his  patients  without  a  violation 
of  his  professional  duties,  he  ought  to  have  made  further  efforts 
to  perfect  an  appeal.  But  he  was  not  bound  to  put  their  lives 
in  jeopardy  by  so  doing.  Common  humanity  would  forbid 
such  a  course.  This  case  is  clearly  distinguishable  from  White 
V.  Frye,  2  Gilm.  65.  There,  the  party  resided  in  the  precinct 
of  the  justice,  and  the  fact  that  he  called  twice  at  the  office  of 
the  justice  to  take  an  appeal,  was  held  not  to  be  sufficient  dili- 
gence.    But  it  was  strongly  intimated,  that  it  would  be  other- 
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wise  in  a  case  like  the  present.  The  Court  said  :  "  There  is  no 
doubt  that,  under  certain  circumstances,  the  attention  shown  in 
this  particular  case,  might  be  held  to  have  been  suflScient.  If, 
for  instance,  the  petitioner  could  have  shown  that  he  resided  far 
from  town,  and  that  he  had  no  means  of  readily  communicating 
with  tlie  justice,  or  that,  by  some  pressing  business,  he  was  pre- 
vented from  repeating  his  calls." 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Daniel  McAvoy,  Plaintifi'  in  Error,  v.  William  H.  Long  et  al., 
Defendants  in  Error. 

ERROR  TO  MORGAN. 

"Where  the  parties  contracted  for  the  excavation  of  a  ditch,  and  agreed  by  the 
contract  that  a  particular  person  should  ascertain  the  quantity  excavated, 
his  measurement  is  conclusive. 

Unless  a  contract  contains  technical  terms  known  and  understood  only  by  sci- 
entific persons,  the  court  will  construe  the  contract  without  the  aid  of  wit- 
nesses to  explain  its  meaning. 

A  person  selected  b}''  a  conti'act  to  measure  work,  may  refer  to  the  contract  to 
ascertain  how  he  should  make  the  measurement ;  but  his  construction  of 
the  manner  of  measuring  the  work  would  not  be  conclusive  upon  the  par- 
ties, though  his  estimate,  if  fairly  made  in  the  manner  pointed  out  by  the 
contract,  would  conclude  them. 

This  case  was  submitted  upon  the  following  agreed  state  of 
facts. 

Be  it  remembered,  that  the  plaintiff,  (McAvoy,)  declared 
against  the  defendants  in  assumpsit,  on  the  following  contract 
of  the  parties,  to  wit : 

Meredosia,  111.,  6th  November,  1850. 

We,  the  undersigned,  committee  for  digging  ditch  near  Mere- 
dosia, to  drain  Illinois  bottom,  do  agree  to  pay  Mr.  Daniel 
McAvoy  the  sum  of  12|-  cents  per  cubic  yard  of  earth,  measuring 
excavation  in  following  manner,  from  the  centre  to  the  one  side, 
then  to  the  other  from  centre  also,  thus: 
the  above  measurement  to  be  made  by  % 
David  L.  Hodges  ;  also,  we  agree  to  pay, 
every  two  weeks,  as  the  work  progresses,  retaining  twenty-live  per 
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centum  till  the  work  is  finished.  Tlie  ditch,  being  more  or  less 
than  two  miles,  Mr.  McAvoy  has  exclusive  right  to  the  whole 
length  of  it.  The  above  ditch  to  be  made  according  to  the 
directions  of  W.  H.  Long,  Gideon  Sibert,  and  J.  C.  Thompson  ; 
and  to  be  commenced  forthwith,  and  prosecuted  to  completion 
as  soon  as  possible. 

Daniel  McAvoy, 
W.  H.  Long, 
J.  C.  Thompson, 
Gideon  Sibert. 
And  the  defendants  pleaded  the  general  issue,  with  notice  of 
set-off,  by  consent  of  parties.  The  cause  was  submitted  to  the 
Judge,  (Woodson  presiding,)  to  try  matters  of  fact  and  law. 
It  is  agreed  that  the  plaintiff,  under  the  contract,  caused  to  be 
du<y  a  ditch,  652  rods  long,  six  feet  wide  at  the  top,  three  feet 
wi  Je  at  the  bottom,  and  of  the  average  depth  of  20  1-10  inches. 
As  the  work  progressed,  from  time  to  time,  and  before  it  was 
measured,  the  defendants  paid  the  plaintiff  on  account  of  it, 
$406.95.  The  plaintiff  then  produced  as  a  witness,  and  proved 
by  the  said  David  L.  Hodges,  named  in  said  contract,  that, 
according  to  his  interpretation  and  understanding  of  the  same, 
he  had  measured  said  work,  and  that  there  were  contained  in 
it  3,003  1-4:  cubic  yards.  The  plaintiff  then  produced  as  a  wit- 
ness, and  offered  to  prove  by  Napoleon  Koscialowskie,  an  expert 
engineer,  that,  according  to  the  terms  of  the  contract  sued  on, 
and  the  length  and  depth  of  the  ditch  in  said  contract  men- 
tioned, there  were  6,125  yards  of  excavation  in  said  ditch,  which 
was  objected  to  by  the  defendants,  and  the  objection  was  sus- 
tained by  the  court,  and  the  offered  evidence  was  rejected.  The 
court  decided  that,  from  the  terms  of  the  contract,  the  parties 
had  referred  the  whole  matter  to  David  L.  Hodges,  as  to  the 
rule  to  be  adopted  for  the  measurement  of  the  ditch,  and  as  to 
the  construction  of  the  contract  touching  the  mode  of  measure- 
ment ;  and  that  the  plaintiff  ought  not  to  be  permitted  by  other 
witnesses,  experts  or  others,  to  show  or  prove  that  the  rule  of 
construction  adopted  by  said  Hodges,  or  that  the  measurement 
made  by  him  was  not  according  to  a  proper  construction  of 
said  contract,  and  that  the  measurement  made  by  him  was  not 
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the  correct  measurement  of  the  work,  according  to  a  proper 
construction  of  said  contract ;  but  the  parties  were  bound  by 
his  rule  of  measurement,  and  by  his  construction  of  the  con- 
tract. To  which  opinion  of  the  court  the  plaintiff  at  the  time 
excepted ;  this  being  all  the  evidence  given  and  offered  in  the 
case,  the  Judge  rendered  a  jpro  forma  judgment  against  the 
plaintiff,  and  in  favor  of  the  defendants,  for  $31.55,  and  the 
costs  of  this  agreed  case  ;  from  this  judgment  McAvoy  appealed. 
If  there  was  no  error  in  the  decision  of  the  court  below,  then 
the  judgment  should  be  afl&rmed  ;  if  there  was  error,  then  the 
case  was  to  be  remanded  to  the  Circuit  Court  of  Morgan 
county,  for  trial. 

M.  McCoNNELL,  for  plaintiff  in  error. 

This  man,  Hodges,  was  regarded  by  the  Circuit  Court  as  an 
arbitrator  or  judge,  chosen  by  the  parties  to  decide  this  matter, 
and  his  decision  or  measurement  must  be  final,  and  could  not 
be  revoked  by  either  party  ;  and  defendants  rely  upon  the  case 
of  Ballance  'o.  Underbill,  3  Scam.  453.  See  Friuk  et  al.  -y.  Ryan, 
Id.  324,  328. 

Hodges  was  not  an  umpire  ;  he  was  a  mere  agent  of  the  par- 
ties ;  not  to  do  a  judicial  act,  but  to  perform  a  corporeal  service — 
to  measure  the  ditch,  and  report  its  dimensions,  according  to  a 
rule  given  in  the  contract. 

A  submission  to  an  umpire  can  only  be  of  some  matter  in 
dispute  between  the  parties,  at  the  time  the  submission  was 
made.  When  this  reference  was  made  to  Hodges,  there  was  no 
matter  in  dispute  between  the  parties.  Caldwell  on  Arbitration, 
p.  16 ;  Story  on  Contracts,  §  987. 

Query.  If  Hodges  is  an  umpire  or  arbitrator,  and  this  matter 
is  referred  to  him,  and  can  be  decided  by  no  one  else,  and  one 
of  the  parties  die,  and  the  reference  is  thereby  revoked,  who 
then  must  measure  the  ditch  ?     Cald.  Arbit.  p.  30. 

Every  contract  should  be  so  interpreted  as  to  arrive,  as  near 
as  possible,  at  the  intention  of  the  parties  contracting;  and 
when  the  parties  use  technical  language,  commonly  used  in  any 
particular  science,  or  any  plans,  figures,  or  signs,  to  which  a  mean- 
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ing  in  science  is  affixed,  persons  learned  in  that  science  are  to 
be  called  to  explain  their  meaning,  whereby  the  court  or  jury 
can  arrive  (in  the  interpretation  of  the  contract)  at  the  intention 
of  the  parties. 

Brown  &  Yates,  for  defendants  in  error. 

To  establish  the  point,  that  the  measurement  of  the  ditch  by 
Hodges  was  conclusive,  and  that  neither  party  will  be  permit- 
ted to  prove  that  the  arbitrator  decided  wrong,  either  as  to  the 
facts  or  law  of  the  case,  defendant  relies  npon  the  following 
authorities :  Winship  v.  Jewet,  1  Barb.  Ch.  Rep.  173 ;  Jackson 
V.  Ambler,  14  Johns.  R.  105 ;  Id.  7  Cowp.  R.  185 ;  Speer  v. 
McChisney,  2  Watts  &  S.  Rep.  233;  Ballance  v.  Underbill, 
3  Scam.  459;  Watson,  Arbit.  5,  6;  17  Johns.  R.  409,  431. 

The  construction  of  the  contract  contended  for  by  plaintiff, 
is  hard,  oppressive,  unreasonable,  and  improbable,  and  should 
not  be  adopted.  Royalton  v.  R.  &  W.  Turnpike  Co.  14  Yerm. 
R.  311. 

Trumbull,  J.  By  the  terms  of  the  contract  between  the 
parties,  David  L.  Hodges  was  appointed  to  measure  the  number 
of  cubic  yards  of  excavation  in  the  ditch.  He  was,  by  mutual 
consent,  appointed  to  perform  that  service,  and  the  court  cannot 
make  for  the  parties  a  contract  different  from  that  which  they 
have  made  for  themselves.  In  the  absence  of  fraud,  his  meas- 
urement of  the  quantity  of  work  done  under  the  contract  is 
conclusive  upon  the  parties,  and  neither  is  permitted  to  show  it 
to  be  erroneous.     Canal  Trustees  v.  Lynch,  5  Gilm.  526  (a). 

The  Circuit  Court  therefore  decided  correctly  in  rejecting  the 
evidence  of  the  engineer  Koscialowskie,  of  the  quantity  of  work 
done  according  to  his  measurement  of  the  same. 

The  evidence  offered  to  show  what  the  proper  construction 
of  the  contract  was,  was  also  properly  rejected.  It  was  for  the 
court  and  not  for  engineers  to  construe  the  contract. 

Had  the  contract  contained  technical  terms,  known  and  under- 
stood only  by  scientific  engineers,  it  might  have  been  proper  to 
have  received  the  evidence  of  those  skilled  in   the   science  of 

(a)  McAuly  v.  Carter,  22  111.  R.  53 ;  Central  M.  T.  R.  v.  Spurck,  24  111.  R.  587 ;  Wallace  v.  Cur- 
tis, 36  in.  R.  156. 
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engineering  to  enable  tlie  court  to  determine  its  meaning. 
Tliere  are,  however,  no  such  terms  in  this  contract.  McAvoy 
was  to  be  paid  twelve  and  one  half  cents  per  cubic  yard  of  ex- 
cavation;  and  the  contract  then  specifies  the  manner  of  measur- 
ing the  work,  which,  however,  is  not  different  from  what  it 
would  have  been,  had  the  contract  been  silent  upon  that 
subject  {b). 

The  character  contained  in  the  contract  has  no  meaning,  tech- 
nical or  otherwise;  and  the  mode  provided  for  ascertaining  the 
number  of  cubic  yards  of  excavation  in  the  ditch,  does  not 
diifer  from  that  which  any  competent  engineer  would  have 
adopted,  if  left  to  measure  the  work  in  his  own  way. 

It  is  clear  that  Hodges  measured  the  work  correctly,  and  ac- 
cording to  his  measurement,  McAvoy  gets  pay  for  every  yard 
of  earth  actually  excavated,  while,  if  Koscialowskie's  mode 
of  measuring,  and  his  construction  of  the  contract  had  been 
adopted,  McAvoy  whould  have  been  entitled  to  claim  for  more 
than  double  the  amount  of  work  actually  done. 

The  injustice  of  such  a  construction  is  so  manifest,  that  no 
court,  except  such  was  clearly  the  contract  of  the  parties,  would 
ever  adopt  it. 

That  part  of  the  opinion  of  the  circuit  judge,  which  held  that 
the  parties,  by  their  contract,  had  referred  to  Hodges  the  con- 
struction of  the  contract  touching  the  mode  of  measurement, 
was,  we  think,  erroneous;  but,  as  the  agreed  case  gives  the  di- 
mensions of  the  ditch,  and  it  appears,  by  computation,  that  he 
adopted  the  proper  mode  of  measurement,  we  see  no  reason  for 
disturbing  the  judgment  of  the  court. 

Hodges,  in  determining  the  amount  of  work  done,  necessarily 
had  to  refer  to  the  contract  to  see  how  he  was  to  make  the 
measurement ;  but  his  construction  of  the  manner  of  measuring 
the  work  would  not  be  conclusive  upon  the  parties,  though  his 
estimate  of  the  quantity  of  work  done,  when  fairly  made  in  ac- 
cordance with  the  manner  pointed  out  in  the  contract,  would 
conclude  them  (a).  Judgment  affirmed. 

(a)  Alton  &c.  R.  R.  v.  Northcott,  15  111.  R.,  50;  Mills  v.  Weeks,  21  111.  R.,  5G1. 
(.6)  Sigsworih  t.  Mclntyre,  18  ill.  R.,  12C. 
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Hankekson  Watkins,  Appellant,  v.  Jonas  R.  Gale,  Appellee. 
APPEAL  FROM  MASON. 

To  subject  a  party  to  the  penalty  for  cutting  timber  provided  in  Rev.  Stat.  ch. 
104,  he  must  have  committed  the  wrong  knowingly  and  wilfully,  or  under 
such  circumstances  as  show  him  guilty  of  criminal  negligence ;  the  statute 
does  not  extend  to  a  person  who  fells  trees  upon  the  land  of  another,  under 
a  mistaken  belief  that  his  boundaries  extended  far  enough  to  include  the 
trees  in  controversy. 

Where  one  cuts  timber,  knowing  it  not  to  be  upon  his  own  land,  or  upon  land 
which  he  had  a  license  to  cut  from,  the  law  presumes  that  the  trespass  was 
wilful. 

To  make  a  trespass  under  the  statute  wilful,  it  is  not  necessary  that  the  defend- 
ant should  know  that  the  land  belonged  to  the  plaintiff. 

The  case  of  Whitecraft  v.  Vandever,  13  111.  R.  235,  reaffirmed. 

This  was  an  action  of  debt  to  recover  penalties  for  cutting 
timber,  under  Rev.  Stat.  ch.  104,  and  was  tried  in  the  Circuit 
Court  of  Mason,  at  the  May  term  thereof,  1S51,  before  Minshall, 
Judge,  and  a  jury. 

It  appeared  upon  the  trial,  that  the  plaintiff  entered  the  S.  "W. 
S.  E,  32,  22  N.,  5  W.,  of  the  third  principal  meridian,  on  the 
24th  day  of  September,  1849,  upon  which  the  trees  in  contro- 
versy were  cut,  and  that  one  Henry  R.  Green  entered  the  east 
half  of  the  same  quarter,  on  the  23d  day  of  January,  1841. 

The  subjoined  diagram,  (see  next  page)  will  show  the  true 
situation  of  these  two  parcels  of  land. 

It  further  appeared  that  Green  had  the  west  line  of  his  land 
run  out  and  established  by  the  County  Surveyor  of  Tazewell 
county,  before  he  made  his  entry ;  that  this  was  the  only  esta- 
blished line,  prior  to  the  trespass  complained  of,  and  was  noto- 
rious in  the  neighborhood.  It  further  appeared,  that  the  entry 
of  Green  was  in  trust  for  the  defendant,  and  several  other 
persons,  and  that  the  defendant  and  his  servants  were  acting 
under  a  license  from  Green.  It  further  appeared  that  all  of 
the  cuttings  were  east  of  the  line  established  by  the  County 
Surveyor  of  Tazewell,  above  mentioned,  and  if  that  was  the  true 
boundary  between  plaintiff's  and  Green's  entries,  the  plaintiff 
had  no  cause  of  action. 

It  further  appeared  upon  the  trial,  that  three  different  surveys 
were  made  after  the  commission  of  the  alleged  trespass,  and  the 
true  line  established  farther  east  than  the  line  run  by  the  County 
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Surveyor  of  Tazewell,  at  the  instance  of  Green  and  his  asso- 
ciates prior  to  his  entry ;  and  that  several  of  the  trees  in  contro- 
versy were  cut  west  of  the  true  line,  and  upon  the  laud  of  the 
plaintiff. 

It  further  appeared,  that  while  the  defendant  and  his  servants 
were  engaged  in  cutting,  an  agent  of  the  plaintiff  notified  the 
defendant  that  the  plaintiff  had  entered  the  S.  "W.,  S.  E.  32,  and 
requested  him  to  desist  until  the  line  should  be  legally  esta- 
blished by  a  survey,  to  which  the  defendant  replied,  that  "  he  did 
not  believe  that  the  land  was  entered  at  all ; "  that  the  agent 
pointed  out  where  he  supposed  the  line  would  run  ;  that  defend- 
ant said  he  would  go  further  east ;  that  the  next  day  defendant 
hauled  off  some  of  the  timber  he  had  felled. 

The  foregoing  is  the  substance  of  all  the  evidence  upon  the 
trial  in  the  court  below.  The  plaintiff  then  asked  the  court  to 
instruct  the  jury, 

First.  If  they  believe,  from  the  evidence,  that  the  defendant  cut 
or  directed  his  servants  to  cut  trees  on  the  plaintiff's  land,  know- 
ing the  land  to  be  the  land  of  the  plaintiff',  without  the  leave  of 
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the  plaintiffs,  the  law  presumes  that  such  cutting  was  clone  wil- 
fully; and  it  is  for  the  defendant  to  prove  that  it  was  not  done 
wilfully,  or  was  done  by  mistake,  if  he  wishes  to  justify  or  excuse 
such  cutting. 

Second.  If  they  believe,  from  the  evidence,  that  the  defendant 
cut  trees  on  the  plaintiff's  land,  knowing  the  same  to  be  on  the 
land  of  plaintiffs,  without  his  leave,  they  will  find  for  the  plaintiff, 
unless  they  further  believe  that  said  trees  were  cut  by  mistake, 
or  cut  by  the  defendant  in  good  faith,  believing  he  was  on  his 
own  claim  or  under  the  license  from  Green. 

Third.  If  they  believe,  from  the  evidence,  that  the  defendant 
was  cutting  timber  on  the  plaintiff's  land,  without  his  leave,  and 
made  no  claim  that  he  was  there  by  mistake  or  accident,  they 
will  find  for  the  plaintiff. 

Fourth.  If  they  believe,  from  the  evidence,  that  the  defendant 
acknowledged  that  the  land  on  which  he  cut  the  timber  was  not 
entered ;  that  acknowledgment  is  binding  on  him,  and  if  they 
believe,  from  the  evidence,  that  he  did  cut  the  trees,  and  that  they 
were  cut  on  plaintiff's  land,  then  said  plaintiff  is  entitled  to 
recover  for  the  trees  so  cut. 

Fifth.  If  they  believe,  from  the  evidence,  that  the  defendant 
cut  the  trees  in  controversy,  knowing  the  same  not  to  be  on  his 
own  land,  or  upon  land  that  he  had  license  to  cut  timber  from, 
that  the  law  presumed  wilfulness,  and  it  is  not  necessary  for  the 
defendant  to  know  that  the  land  belonged  to  the  plaintiff. 

The  court  gave  instructions  1  and  2,  and  refused  those  num- 
bered 3,  4,  and  5,  to  which  refusal  plaintiff  excepted. 

On  the  pirt  of  the  defendant,  the  Circuit  Court  instructed  the 
jury  as  follows  : — 

First.  If  the  jury  believe,  from  the  evidence,  that  the  survey  of 
Frettyraan,  Surveyor  of  Tazewell  county,  was  made  in  good 
faith,  and  that  the  defendant  had  no  reason  to  believe  that  said 
survey  was  incorrect,  and  that  the  line  established  by  said  Pret- 
tyman  was  the  only  established  line,  until  after  the  trespasses 
complained  of  were  committed,  and  that  the  defendant,  believing 
the  said  line  the  then  boundary  between  his  land  and  the  land 
of  plaintiff,  cut  the  trees  in  controversy  east  of  the  line  establish- 
ed by  Prettyman,  they  will  find  for  the  defendant,  although  they 
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may  be  satisfied,  from  tlio  evidence,  that  the  true  line  ran  east  of 
the  place  where  the  trees  were  cut. 

Second.  That  in  order  to  render  the  defendant  liable  to  the 
penalty  for  cutting  the  trees  in  controversy,  the  jury  must  be 
satisfied,  from  the  evidence,  that  the  defendant  wilfully  cut  the 
trees  upon  the  land  of  the  plaintiff,  and  not  under  a  mistake  of 
fact  as  to  wOiere  the  line  between  the  plaintiff  and  defendant 
actually  run. 

Third.  That  the  mere  facts  that  the  defendant,  after  notice 
that  his  boundary  was  disputed,  cut  or  hauled  off  some  of  the 
timber,  is  not  evidence  that  the  conduct  of  the  defendant  was 
wilfnl  in  cutting  the  trees,  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  believed,  at  the  time,  he  was  cutting  upon  his 
own  land  or  on  the  land  of  Green,  with  Green's  consent. 

To  these  instructions  the  plaintiff  excepted.  The  jury  found 
their  verdict  for  the  defendant,  and  plaintiff  moved  for  a  new 
trial ;  because  the  verdict  was  contrary  to  law,  against  the  evidence, 
does  not  conform  to  the  instructions  given  on  behalf  of  plaintiff; 
because  the  court  refused  plaintiff''s  instructions  3,4,and  5, and  gave 
defendant's  instructions.  The  motion  was  overruled,  and. plaintiff 
excepted,  and  a  bill  was  signed  and  sealed  by  the  judge,  embrac- 
ing all  of  the  foregoing  facts,  rulings,  &c. 

The  plaintiff"  brings  the  cause  into  this  court  by  appeal,  and 
assigns  for  error,  that  the  court  below  refused  proper,  and  gave 
improper,  instructions,  and  overruled  the  plaintiffs  motion  for  a 
new  trial. 

H.  M.  Wead,  for  appellant. 

Cited  in  support  of  the  errors  assigned,  Coleman  v.  Roberts, 
1  Mis.  R.  97;  Roberds  v.  Wolfe,  1  Dana,  R.  155;  Benham  v. 
Cary,  11  Wend.  R.  83 ;  Gaines  v.  Buford,  1  Dana,  502  ;  War- 
dell  V.  Hughes,  3  Wend.  R.  418 ;  2  Webster's  Diet.  Title 
"  Wilful." 

M.  McCoNNELL  and  R.  S.  Blackwell,  for  appellee, 

Relied   upon    Gushing  v.  Dill,  3  III.  R.  460 ;  Whitecraft  v. 
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Vandever,  12  111.  R.  235  ;  Russell  v.  Irbj,  13  Ala.  R.  131 ;  Bat- 
chelder  v.  Kelly,  10  N.  H.  R.  436. 

Treat,  C.  J.  This  was  an  action  of  debt  to  recover  the  pe- 
nalties given  by  the  statute  for  cutting  limber  without  the  leave 
of  the  owner  of  the  land.  On  the  trial,  the  evidence  tended  to 
show  that  the  defendant  cut  several  trees  on  land  belonging 
to  the  plaintiff,  and  that  he  was  aware  at  the  time  that  the  land 
was  not  his  own.  The  court  refused  to  give  an  instruction  asked 
by  the  plaintiff  in  these  words  :  "  That  if  the  jury  believe,  from 
the  evidence,  that  the  defendant  cut  the  trees  in  controversy, 
knowing  the  same  not  to  be  on  his  own  land,  or  upon  land  that 
he  had  license  to  cut  timber  from,  then  the  law  presumes  wilful- 
ness, and  it  is  not  necessary  for  the  defendant  to  know  that  the 
land  belonged  to  the  plaintiff." 

The  statute,  under  which  this  action  was  brought,  received  a 
construction  in  the  case  of  Whitecraft  v.  Yandever,  12  111.  235, 
with  which  we  are  entirely  content.  It  was  there  said  :  "  The 
object  of  the  statute  is  to  furnish  an  additional  remedy  to  the 
owner  of  tiie  land,  and  also  to  punish  the  wrongdoer.  To  sub- 
ject a  party  to  such  punishment,  he  must  have  committed  the 
wrong  knowingly  and  wilfully,  or  under  such  circcumstances  as 
show  him  guilty  of  criminal  negligence.  It  could  never  have 
been  the  intention  of  the  legislature  to  impose  a  penalty  upon  a 
person,  who,  supposing  in  good  faith  that  he  was  cutting  upon 
his  own  land,  after  having  tnken  reasonable  pains  to  ascertain 
its  boundaries,  should,  inadvertently  and  by  mistake,  cut  trees 
upon  the  land  of  another.  For  an  injury  committed  under  such 
circumstances,  the  party  is  left  to  his  common-law  remedy  by 
action  of  trespass."  Since  that  decision  was  made,  our  attention 
has  been  directed  to  the  case  of  Russell  v.  Irby,  13  Ala.  131,  in 
which  the  same  construction  was  put  upon  a  similar  statute. 
The  court  there  remarked  :  "  We  think  it  entirely  clear,  that  the 
cutting  of  trees  upon  another's  land,  under  the  impression  that 
the  party  had  not  gone  bej^ond  his  own  boundaries,  was  not 
within  the  contemplation  of  the  legislature.  Moral  justice  would 
forbid  any  extraordinary  infliction  in  such  a  case,  and  the  da- 
mages recovered  at  common  law  would  afford  an  adequate 
reparation." 
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The  instruction  was  applicable  to  the  evidence,  and  conforma- 
ble to  the  construction  given  to  the  statute.  It  is  immaterial 
whether  the  defendant  really  intended  to  cut  timber  from  the 
plaintiff's  land.  He  may  have  incurred  the  penalty,  although  he 
never  designed  to  injure  the  plaintiff.  It  is  enough  to  sustain 
the  action,  that  he  cut  the  trees  on  the  plaintiffs  land,  and  that 
he  knew  at  the  time,  or  had  good  reason  to  know,  that  the  land 
was  not  his  own.  The  fact  that  he  believed  the  land  to  belong 
to  some  other  person  than  the  plaintiff,  and  from  whom  he  had 
no  license  to  cut  timber,  would  not  relieve  him  from  responsibil- 
ity to  the  plaintiff.  In  such  case,  the  act  would  be  both  wrong- 
ful and  wilful.  But  if  he  supposed  in  good  faith  that  he  was 
cutting  on  his  own  land,  and  was  not  culpably  ignorant  in  not 
ascertaining  its  true  boundaries,  he  is  not  liable  for  the  penalties 
imposed  by  the  statute,  and  the  plaintiff  must  resort  to  his  action 
at  common  law.  The  refusal  of  the  court  to  give  the  instruction 
may  have  operated  to  the  prejudice  of  the  plaintiff.  It  left  the 
inference  on  the  minds  of  the  jury,  which  the  instructions  given 
them  did  not  repel,  that  the  plaintiff  was  not  entitled  to  recover 
unless  it  appeared,  from  the  evidence,  that  the  defendant  knew 
he  was  cutting  the  trees  from  the  land  of  the  plaintiff. 

The  judgment  is  reversed,  and  the  cause  remanded. 


John  Propst,  sole  Executor  of  l^icholas  Propst,  deceased.  Plain- 
tiff in  Error,  v.  Alexander  Meadows,  Defendant  in  Error. 

ERROR  TO  MENARD. 

A  claim  against  the  estate  of  a  decedent,  should  be  presented,  either  on  the 
notice  of  his  representative,  or  of  the  claimant,  and  if  not  allowed  at  the 
time  fixed  for  hearing,  should  be  continued  to  a  day  certain,  or  witlidrawn 
so  that  the  claim  shall  not  be  allowed  against  the  estate  without  giving  the 
executor  or  administrator  an  opportunity  to  appear  and  contest. 

If  a  claim  shall  be  allowed  against  an  estate,  without  notice  to  the  executor  or 
administrator,  the  estate  will  not  be  concluded  by  it. 

The  County  Court  is  a  court  of  record,  and  has  a  general  jurisdiction  over  a 
particular  class  of  cases;  its  jurisdiction  is  limited  but  not  inferior. 
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A  court  of  chancery  is  competent  to  grant  relief  against  judgments  of  the 
County  Court,  obtained  by  fraud  or  accident,  in  cases  where  the  courts  of 
law  cannot  do  so. 

This  was  a  proceeding  in  chancery,  by  bill  and  injunction, 
brought  by  John  Propst,  as  sole  executor  of  Nicholas  Propst, 
deceased,  against  Alexander  Meadows.  The  bill  alleges,  that  at 
a  term  of  the  County  Court,  in  and  for  the  county  of  Menard 
held  on  the  19th  of  March,  1850,  it  was,  among  other  things, 
ordered  as  follows  : 

"  Estate  of  Nicholas  Projpst^  deceased. 

"  This  da}'-  was  presented  a  note  dated  September  9th,  1833, 
drawn  in  favor  of  deceased,  for  one  hundred  dollars,  with  twelve 
per  cent,  interest  from  date,  which  said  note  was  assigned  by 
said  deceased,  to  Alexander  Meadows,  on  the  lOtli  day  of  April, 
1840,  as  appears  from  the  depositions  of  James  Meadows  and 
Benjamin  Frank,  which  said  deposition  is  now  on  file  in  this 
ofiice ;  said  note,  principal  and  interest,  up  to  this  date,  amounts 
to  the  sum  of  $298.33. 

"  It  is  therefore  ordered,  that  said  claim  be  considered  duly 
proved,  and  that  the  same  be  allowed." 

The  bill  then  sets  out  what  is  alleged  to  be  a  true  copy  of  the 
note  above  referred  to,  as  follows  : 

''AtJie7is,  Sept.  dth,  1833. 

"  Twelve  months  after  date,  for  value  received,  I  promise  to 
pay  to  Nicholas  Propst,  or  order,  one  hundred  dollars,  bearing 
twelve  per  cent,  interest  from  date,  until  paid. 

"Attest,  John  Shepherd.  (Signed,)  Samuel  Sackett." 

On  said  note  are  the  following  indorsements, — 

"I  assign  the  within  note  to  Alexander  Meadows,  for  value 
received  of  him.     April  10th,  1840." 

"I  assign  to  James  Meadows,  for  value  received  of  him." 

The  bill  alleges  that  said  indorsements  have  not  the  signature 
of  the  said  deceased  in  any  manner  made;  that  no  consideration 
was  ever  made  or  promised  by  said  Meadows,  for  said  note, 
either  in  whole  or  part ;  that  said  Meadows  received  said  note 
only  for  the  purpose  of  collection,  or  as  a  gift  to  him,  as  the  son- 
in-law  of  deceased  ;  that  for  the  above  purposes,  or  one  of  them, 
the  note  was  delivered  to  said  Meadows,  nothing  being  paid  or 
promised  therefor. 
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With  the  bill,  as  exhibits,  were  filed  the  depositions  of  James 
Meadows  and  Benjamin  Frank,  referred  to  in  the  order  of  the 
County  Court,  and  which,  it  is  alleged,  were  the  only  jjroofs 
before  the  County  Court  on  the  trial,  and  which  depositions,  the 
bill  alleges,  show  that  Meadows  received  said  note  only  for 
collection. 

The  bill  also  alleges  that  Nicholas  Propst  died  in  the  month 
of  February,  1849;  that  from  the  time  of  the  alleged  assignment 
to  the  day  of  his  death,  a  period  of  nine  years,  the  deceased  and 
Meadows  resided  in  the  county  of  Menard  ;  that  the  means  of 
said  Nicholas  Propst  to  pay  this  or  any  other  claim  against 
him,  was  all  that  time  ample;  that  during  said  nine  years, 
Meadows  never  presented  said  claim  to  deceased  for  jDayment, 
or  pretended  to  have  any  claim  arising  out  of  said  assignment; 
that  he  never  brought  suit  against  deceased,  although  his  means 
were  ajnple. 

The  bill  alleges,  that  Meadows  now  fraudulently  presents  and 
insists  upon  this  pretended  claim,  supposing,  that  since  the 
death  of  said  Nicholas  Propst,  the  fraud  of  the  transaction  can- 
not be  detected  ;  that  said  note  was  first  presented  to  the  judge 
of  probate  of  Menard  county,  on  the  13th  of  July,  1849  ;  that 
complainant  objected  to  the  allowance  of  the  claitn  of  said 
Meadows,  under  the  note  ;  and  complainant  believed  that  said 
note  had  been  withdrawn,  and  the  claim  abandoned  by  said 
Meadows;  that  he  was  not  apprised  that  said  claim  had  re- 
mained on  the  files  of  the  judge  of  probate  for  litigation,  until 
the  order  above  recited  had  been  rendered  against  him  by  the 
County  Court;  that  he  was  always  ready  to  contest  the  claim 
with  Meadows,  and  if  he  had  been  apprised  of  its  being  filed 
against  the  said  estate,  he  would  have  met  it  successfully,  and 
procured  its  rejection. 

It  is  further  alleged,  that  in  December,  1849,  a  notice  was 
served  on  complainant,  to  take  depositions  by  virtue  of  a  com- 
mission to  be  sued  out  of  the  ofiice  of  the  clerk  of  the  Circuit 
Court  of  Menard  county,  said  depositions  to  be  read  as  testi- 
mony on  the  trial  of  a  certain  suit  at  law,  now  pending  and 
undetermined  in  the  Probate  Court,  &c. ;  that  complainant  had 
not  been  served  with  process  or  notice  of  the  pendency  of  any 
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suit;  and  not  having  been  apprised  of  the  tiling  of  any  note  or 
claim,  and  having  so  informed  counsel  with  whom  he  consulted, 
was  advised  not  to  regard  the  notice  to  take  depositions,  which 
advice  he  followed.  Complainant  avers,  that  at  the  time  when 
said  judgment  was  entered  up  against  him,  he  had  no  notice, 
knowledge,  or  belief  that  a  suit  was  then  pending  against  him 
in  the  said  court,  as  executor  aforesaid,  in  favor  of  said  Meadows ; 
that  he  Avas  not  informed,  and  did  not  know,  of  the  rendition  of 
said  order  by  said  County  Court,  until  long  after  it  had  been  so 
rendered ;  that  as  soon  as  he  heard  of  it  he  procured  sureties, 
and  applied  to  the  county  judge  for  an  appeal,  but  was  informed 
that  twenty  days  had  expired,  and  that  an  appeal  could  not  be 
had ;  that  soon  afterwards,  to  wit,  on  the  13th  day  of  April, 
1850,  complainant  applied  to  the  county  judge  for  a  certiorari, 
and  presented  his  written  application,  subscribed  and  sworn  to, 
together  with  a  sufficient  bond,  as  required  by  the  statute,  a 
copy  being  filed  with  the  bill ;  that  at  the  time  his  petition  was 
drawn  up,  he  knew  of  no  practising  lawyer  in  the  county  of 
Menard,  except  Mr.  Macon,  who  was  the  attorney  of  Meadows ; 
he,  therefore,  could  apply  to  none  to  aid  in  drawing  up  his  pe- 
tition ;  being  unacquainted  with  such  business  himself,  he 
applied  to  a  friend,  who  drew  up  his  petition ;  and  that  com- 
plainant supposed  at  the  time  it  contained  sufficient  allega- 
tions ;  that  the  county  judge  granted  the  writ  of  certiorari  which 
was  issued ;  that  in  the  Menard  Circuit  Court,  the  certiorari 
was  dismissed  upon  the  ground  that  material  averments  were 
wanting  in  the  petition. 

The  bill  prays  for  an  injunction  restraining  the  collection  of 
judgment  until  the  hearing  of  the  bill,  then  that  it  be  made 
perpetual. 

The  injunction  was  allowed  upon  the  bill. 

Meadows  answered,  and  admits  statements  to  be  true  in 
the  bill  as  to  time  of  the  rendition  of  the  judgment  or  order, 
the  amount,  date  of  note,  parties,  and  copy  of  assignments,  the 
time  of  application  for  appeal,  obtaining  of  certiorari,  &c. 

The  answer  alleges  that  said  Nicholas  Propst,  deceased,  did 
authorize  one  Frank  to  assign  said  note  to  said  Meadows  for  a 
valuable  consideration,  and  that  said  Frank  so  intended  to  do, 
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and  thought  he  had  so  done  ;  but,  that  the  name  of  said  Nicholas 
was  omitted  in  said  assignment,  by  the  mistake  of  said  Frank, 
although  authorized  to  sign  the  name  of  said  Nicholas ;  insists 
that  Meadows  bought  the  note,  and  that  it  was  the  understand- 
ing of  all  the  parties,  that  it  should  be  so  assigned  as  to  pass 
the  legal  interest  and  title  to  said  Meadows ;  that  he  paid  a 
valuable  consideration  for  the  same  before  the  assignment;  that 
it  was  not  assigned  to  him  for  the  purpose  of  collection,  as 
charged  by  the  bill,  but  to  pass  the  legal  title  and  interest ;  that 
said  note  was  filed  in  the  oiSce  of  the  Probate  Court  of  Menard 
county,  on  the  13th  of  July,  1849,  and  presented  for  allowance; 
that  complainant,  as  executor  of  said  Nicholas,  objected  to  its 
allowance,  and  the  same  was  not  then  allowed,  for  the  want 
of  proof;  but  that  it  was  not  withdrawn  or  abandoned,  but 
that  said  Meadows  was  compelled  to  postpone  the  litigation 
until  he  could  procure  the  testimony  of  witnesses  then  resid- 
ing in  Wisconsin  ;  that  to  procure  said  testimony,  he  served 
a  notice  on  said  complainant  that  he  would  sue  out  dedimus 
jpotestatern^  &c. ;  that  said  complainant  did  not  know  as  much 
about  time  of  suit,  &c.,  as  he  might  if  he  had  not  been  advised 
to  pay  no  attention  to  said  suit ;  that  when  defendant  had  pro- 
cured his  testimony  he  posted  up  notices  in  three  of  the  most 
public  places  in  Menard  county,  ten  days  before  the  sitting  of 
the  County  Court,  notifying  John  Propst  that  he  would  appear 
before  said  court  at  its  next  term,  to  litigate  said  claim ;  that 
these  notices  were  given  in  accordance  with  practice  of  said 
court. 

Answer  insists  that  the  suit  was  pending  from  the  time  of 
filing  said  note,  of  which  John  Propst  had  notice  ;  denies  all 
fraud,  &c. 

At  November  term,  1851,  the  cause  was  tried,  and  the  bill 
was  dismissed,  and  Propst  sued  out  this  writ  of  error. 

The  substance  of  the  proofs  in  the  case,  are  accurately  stated 
in  the  opinion  of  the  court. 

T.  L.  Harris  and  Stuart  &  Edwards,  for  plaintiff  in  error. 

The  defendant  relies  solely  upon  the  ground  that  the  plaintiff 
21 
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had  a  defence  at  law,  if  any  at  all ;  and  that  not  having  made 
that  defence,  equity  will  not  now  relieve. 

I  admit  the  doctrine  to  the  full  extent,  as  laid  down  by  Chan- 
cellor Kent,  in  Foster  v.  Wood,  6  Johns.  Ch.  89.  As  a  general 
principle,  this  is  the  correct  rule ;  but  it  is  subject  to  many  ex- 
ceptions.    Each  case  must  be  determined  by  its  own  merits. 

It  is  equally  well  settled  that  equity  will  interfere  by  injunc- 
tion, either  before  or  after  judgment,  whenever  the  cause  is 
shown  to  involve  matter  purely  of  equitable  cognizance,  and 
essential  to  its  proper  determination.  Greenlee  v.  Gaines,  13  Alab. 
198 ;    Reynolds  v.    Dothard,  7  Alab.    <dQ^ ;  French  v.  Gamer, 

7  Port.  549  ;  Miller  v.  Gaskins,  1  S.  &  M.  524. 

Where  the  suit  is  utterly  against  conscience,  a  perpetual  in- 
junction has  been  granted.  Chennel  v.  Churchman,  3  Brown's 
C.  C.  16,  n.  ;  Countess  Gainsboro  v.  Gifford,  2  P.  Wms.  424; 
Hennell  v.  Killam,  1  Eq.  Ca.  Abr.  377 ;  Codrington  v.  Webb, 
Id. ;  3  Call,  460  ;  Rust  v.  Nare,  6  Grattan,  50 ;  Mason  v.  Nelson, 
11  Leigh,  227 ;  Jones  v.  Com.  Bank,  5  Howard,  43. 

In  this  case  Propst  swears  he  knew  nothing  of  the  suit  or 
judgment  until  too  late  to  appeal.  This  was  an  ignorance  of 
fact.  The  judgment  is  against  conscience,  and  ought  to  be 
enjoined  as  to  ignorance  of  fact.     6  How.  114 ;  Gad  v.  Hart, 

8  S.  &  M.  787 ;  Fitch  v.  Polke,  7  Black.  565. 

There  are  cases  where  the  matters  in  dispute  were  clearly 
cognizable  in  law,  and  where  appeals  would  lie,  and  yet  equity 
has  relieved.  Reynolds  v.  Dothard,  7  Ala.  664 ;  Greenlee  v. 
Gaines,  1§  Id.  198  ;  Clay  v.  Fry,  3  Bibb,  248  ;  Pickett  -y.  Morris, 
2  Wash.  255. 

The  proceedings  in  our  County  Court  on  the  probate  side  are 
summary.  No  pleadings  are  used,  nor  are  any  rules  or  regula- 
tions prescribed ;  and  a  decision  on  a  matter  there  is  not  res 
judicata^  so  as  to  prevent  a  hearing  in  chancery.  5  Johns.  Ch. 
52;  14  Johns.  75. 

But  I  take  the  ground,  that  where  an  inferior  court,  invested 
with  common-law  jurisdiction,  or  such  only  as  the  statute  has 
conferred — and  the  statute  has  not  conferred  equitable  powers — 
assumes  an  eqitable  jurisdiction  or  a  jurisdiction  beyond  its 
powers,  equity  will  relieve  against  its  proceedings. 
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Brown  claims  the  power  of  the  County  Court  to  adjudicate 
the  matter  because  the  statute  requires  claims  to  be  filed  in  that 
court. 

The  County  Court  had  no  jurisdiction  here,  because  if  the 
estate  was  ever,  or  could  be  made,  liable,  it  could  be  only  in 
chancery  after  decree  perfecting  the  assignment.  There  was  no 
jurisdiction  over  the  person.  The  record  does  not  show  juris- 
diction. If  no  jurisdiction,  the  judgment  is  a  nullity.  19  Johns. 
33 ;  9  Cowen,  227. 

And  even  if  the  court  had  jurisdiction  of  the  subject-matter, 
it  obtained  no  jurisdiction  of  the  person  of  the  plaintiff  in  error 
so  as  to  render  a  judgment.     Rev.  St.  557,  §  116  to  118,  122. 

But.  I  contend  that  the  complainant  need  not  even  have 
averred  the  apjjlication  for  appeal  or  his  attempt  at  a  certiorari ; 
he  might  at  once  have  proceeded  in  chancery,  and  even  while 
the  suit  was  pending  in  the  County  Court. 

It  is  maintained,  by  Meadows,  that  the  motion  to  dismiss  is 
equivalent  to  a  demurrer.  This  is  a  mistake.  A  simple  mo- 
tion to  dismiss  may  be  for  want  of  form  alone.  It  does  not 
admit  the  allegations  of  the  bill;  a  demurrer  does. 

Though  there  might  have  been  a  defence  at  law  of  which 
plaintiff  did  not  avail  himself,  yet  this  case  stands  on  grounds 
which  have  always  been  recognized  as  sufiicient. 

The  rule  is,  that  where  a  defendant  to  bill  for  an  injunctio]i 
to  stay  a  judgment  at  law  fails  to  demur,  or  insist  in  his  answer 
that  a  full  remedy  was  at  law,  but  answers  in  full  on  the  merits, 
he  confesses  the  right  of  the  Court  of  Equity  to  entertain  the 
cause,  and  it  is  too  late  to  take  advantage  of  such  fact  on  the 
hearing.  Minshaw  v.  Jordan,  Rolls  Mich.  1785,  cited  3  Bro. 
C.  C.  1617 ;  Duke  of  Leeds  v.  New  Radnor,  2  Bro.  C.  C.  (338;, 
518,  and  notes ;  Grandin  et  al.  v.  Leroy  et  al.  2  Paige,  509  ; 
Wiswall  V.  Hall,  3  Paige,  313 ;  Bank  of  Utica  v.  City  of  Uticn, 
4  Paige,  399;  Hawley  v.  Cramer,  4  Cowen,  717  to  727; 
Ludlow  V.  Simond,  2  Ca.  Ca.  40  to  56 ;  Underhill  v.  Van  Cort- 
land, 2  Johns.  Ch.  339  (369;)  Galbrath  v.  Martin,  5  Humph.  5(! ; 
Mays  V.  Taylor,  7  Georgia,  238  ;  Stocton  v.  Wilnams,  Walkt!'. 
120  ;  Yanlew  v.  Bohannan,  4  Rand.  537. 

The  defendant  introduced  no  evidence,  so  that  it  stands  as  a 
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bill  alone.  The  replication  compels  the  defendant  to  sustain 
his  allegations  by  proofs.  White  v.  Morrison,  11  111.  361 ;  Jame- 
son V.  Conway,  5  Gilni.  227. 

W.  Brown,  for  defendant  in  error. 

The  defendant  in  error  insists,  that  the  administrator  had 
ample  redress  at  law  ;  and  having  failed  to  avail  himself  of  that 
redress  in  the  Probate  Court,  or  by  appeal,  or  certiorari,  (pro- 
perly prosecuted,)  he  will  not  be  allowed  now  to  come  into  a 
court  of  chancery  and  insist  upon  a  perpetual  injunction  of 
the  judgment  at  law.  Eev.  St.  1845,  ch.  109,  §  138  ;  Id.  ch.  85, 
§  9  ;  Elston  v.  Blanchard,  2  Scam.  422 ;  State  Bank  v.  Stan- 
ton, 2  Gilm.  352  ;  Mason  v.  Piggott,  11  111.  85  ;  Wood  v.  Seely, 
Id.  15T ;  2  Story's  Eq.  Juris.  §  894  to  898  ;  4  Blackf.  362. 

It  is  sought  to  avoid  the  force  of  the  last  point  by  saying  that 
the  defendant  In  the  bill  failed  to  avail  himself  of  it  by  demurrer 
or  plea,  and  that  it  is  too  late  to  avail  himself  of  it  at  the  hear- 
ing. Most  of  the  authorities,  referred  to  by  appellant  on  this 
point,  apply  to  a  class  of  cases  where  no  proceedings  at  law  had 
been  instituted,  and  not  to  cases  where  proceedings  at  law  had 
been  instituted  before  going  into  chancery,  which  proceedings 
appear  upon  the  face  of  the  bill.  The  following  authorities  are 
relied  upon  to  show  that  the  court  decided  correctly  in  dismiss- 
ing the  bill  at  the  hearing ;  1  Yes.  Sr.  446 ;  Cowan  v.  Price 
1  Bibb,  175  ;  2  Gilm.  352  ;  11  111.  85  ;  4  Blackf.  362. 

Besides,  if  there  be  force  in  the  suggestion  of  the  appellant 
referred  to,  we  reply  to  it,  that  the  defendant  in  error  moved  to 
dismiss  the  bill,  which  motion  was  overruled  before  the  answer 
was  filed  ;  that  this  motion  was  equivalent,  under  our  practice, 
to  a  demurrer,  and  that  upon  it  the  bill  should  have  been  dis- 
missed, both  for  want  of  jurisdiction  and  want  of  equity  appa- 
rent upon  the  face  of  the  bill.  2  Gilm.  352  ;  1  Bibb,  175 ; 
1  Yes.  Sr.  466. 

It  is  objected  that  the  Probate  Court  had  no  jurisdiction  of 
the  claim  filed  against  the  estate.  We  reply,  that  the  court  had 
jurisdiction,  and  that  the  complainant  was  in  that  court  and 
objected  to  the  allowance  of  the  claim,  which  was  duly  filed. 
Rev.  Stat.  1845,  ch.  109,  §  95, 116,  117. 
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The  assignment  upon  the  note  filed  in  the  Probate  Court  is 
sufficient.     5  Gihn.  66. 

Again,  by  filing  the  bill  and  suing  out  an  injunction,  all  errors 
in  the  proceedings  in  the  Probate  Court  are  waived,  and  this  is 
a  sufficient  reply  to  the  objections  to  said  proceedings.  Rev.  St. 
ch.  T2,  §  11. 

The  testimony  of  Stuart  and  Propst  is  admitted  not  to  be 
before  this  court,  the  same  not  being  properly  certified  nor 
made  a  part  of  the  record. 

Other  evidence  than  the  depositions  was  introduced  at  the 
hearing ;  and  as  the  same  is  not  incorporated  into  and  made  a 
part  of  the  record,  by  bill  of  exceptions  or  otherwise,  the  court, 
by  analogy  to  its  decisions  at  law,  will  not  reverse  the  decree, 
because  all  the  evidence  before  the  court  below  is  not  before 
this  court. 

If  a  party  fails  to  move  for  a  new  trial  when  he  might  have 
done  so,  then  the  court  will  not  entertain  a  bill  for  a  new  trial, 
(2  Story's  Eq.  Juris.  §  895) ;  and,  for  a  like  reason,  if  a  party 
fails  to  take  an  appeal  or  sue  out  a  writ  of  certiorari  when  he 
might  have  done  so,  a  Court  of  Equity  will  not  entertain  a  bill 
to  set  aside  the  judgment  at  law'  for  a  matter  available  for 
defence  in  the  Probate  Court,  or  upon  appeal,  or  upon  writ  of 
certiorari. 

Caton,  J.  The  first  question  to  be  considered  is,  Had  the 
executor  such  notice  of  the  presentation  of  the  claim  as  the  law^ 
required,  to  authorize  the  County  Court  to  proceed  to  adjudi- 
cate upon  it  ?  This  involves  the  consideration  of  several  sec- 
tions of  our  Statute  of  Wills,  by  which  the  practice  in  such  case 
is  regulated.  The  95th  section  requires  the  executor  to  give 
notice  to  all  persons  having  claims  against  the  estate  to  attend, 
at  a  specified  time  of  the  Probate  Court,  for  the  purpose  of  hav- 
ing their  claims  adjudicated,  and  provides,  "  if  no  objection  be 
made  to  said  claim  by  the  administrator,  widow,  guardian, 
heirs,  or  others  interested  in  said  estate,  the  claimant  shall  be 
permitted  to  swear  that  such  claim  is  just  and  unpaid,  or  that 
the  same  is  correct,  after  allowing  all  just  credits ;  and  if  objec- 
tions be   made   to    such    claim   previous   to    said  claim  being 
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sworn  to,  the  account  shall  be  adjudicated  as  is  now  required  by 
law."  The  116th  section  provides  as  follows:  ''The  manner  of 
exhibiting  claims  against  the  estate  of  any  testator  or  intestate 
may  be  by  serving  a  notice  of  such  claim  on  the  executors  or 
administrators,  or  presenting  them  the  account,  or  filing  the 
account  or  a  copy  thereof  with  the  court  of  probate."  The  suc- 
ceeding section  provides,  that  upon  the  trial  of  such  claim  or  of 
a  suit  brought  against  the  executor  or  administrator,  if  a  balance 
shall  be  found  due  the  estate,  judgment  shall  be  given  therefor, 
and  execution  issue,  or  other  legal  process  which  a  justice  of  the 
peace  might  issue  in  like  cases.  The  118th  section  provides 
that  "  persons  having  claims  against  estates,  upon  giving  the 
executor  or  administrator  ten  days'  notice  of  the  time  they  in- 
tend to  present  the  same  to  said  court,  the  court,  upon  exam- 
ination, shall  allow  or  reject  such  claims :  Provided,  the  court 
may  allow  further  time  for  either  party  to  produce  other  and 
further  evidence  in  his  favor," 

The  various  provisions  of  these  sections  must  be  considered 
together  as  regulating  the  practice  of  Courts  of  Probate  when 
entertaining  claims  against  estates  and  adjudicating  thereon. 
When  a  claim  is  presented  at  a  term  of  the  court,  as  designated 
in  the  notice  given  under  the  95th  section,  the  executor  is  pre- 
sumed to  be  present,  and  the  claimant  is  therefore  not  required 
to  notify  him  of  his  intention  to  present  his  claim  at  that  time. 
The  adjudications  of  the  court  at  that  term  upon  claims  must, 
therefore,  be  presumed  to  have  been  regular,  and  to  have  been 
made  upon  the  proper  proofs  in  the  presence  of  both  parties. 
In  that  section  no  express  provision  is  made  for  the  postpone- 
ment of  the  consideration  of  such  claims  to  any  subsequent 
term.  If  they  are  not  then  finally  disposed  of,  they  must  be 
continued  by  an  order  of  the  court  to  some  specified  time,  or 
be  again  presented  under  the  118th  section.  This  section,  it 
will  be  observed,  requires  the  person  intending  to  present  a 
claim  to  the  Court  of  Probate  against  an  executor  or  adminis- 
trator, to  give  ten  days'  notice  of  the  time  that  he  intends  to 
present  the  same,  when  the  court  may  allow  or  reject  tlie  claim, 
or  grant  further  time  for  either  party  to  prepare  for  trial,  accord- 
ing to  the  exigencies  of  the  case.     This  section  provides  an  in- 
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telligent  and  just  practice  for  that  court,  and  was  no  doubt 
intended  bj  the  legislature  to  be  pursued  in  all  cases  of  claims 
against  estates  whether  presented  under  a  notice  from  the 
claimant  or  the  executor,  or  filed  under  the  116tli  section  of  the 
same  law  (a).  There  is  as  much  reason  and  propriety  in  allowing 
parties  further  time  to  prepare  for  the  investigation  of  claims 
presented  to  the  court,  by  producing  the  necessary  proofs,  when 
the  claim  is  presented  in  pursuance  of  the  notice  given  by  the 
executors  to  all  creditors,  as  when  the  claim  is  presented  under 
a  notice  from  the  creditor  to  the  executors.  It  is  this  notice 
which  justifies  the  court  in  taking  cognizance  of  claims,  and 
which  requires  the  executor  to  appear  and  contest  them.  When 
the  parties  are  thus  before  the  court,  its  adjudication  is  final,  and 
conclusive  upon  them.  What  would  constitute  such  final  adju- 
dication in  all  cases,  it  is  not  now  necessary  to  determine.  We 
are  not  prepared  to  say  that  the  omission  of  the  court  to  make 
an  order  either  disallowing  the  claim  or  continuing  it  for  further 
investigation,  would  constitute  such  an  adjudication  as  would 
bar  the  right  of  the  claimant  to  prosecute  it  further. 

In  the  case  before  us  we  see  that  this  claim  was  presented  to 
the  Probate  Court  on  the  13th  of  July,  1849.  At  that  time  the 
claim  was  neither  finally  disposed  of,  nor  continued  for  further 
investigation.  We  are  to  infer  that  the  claimant  failed  to 
establish  it  by  proof;  and  unless  the  claim  was  withdrawn,  or 
he  showed  sufficient  cause  for  further  time  for  the  investigation 
of  it,  the  executor  had  a  right  to  have  an  order  entered  for  its 
rejection,  which  would  have  been  a  perpetual  bar  to  its  further 
prosecution.  The  claim  was  not  allowed  upon  the  oath  of  the 
creditor,  and  in  that  event  the  95th  section  declares  that  it 
should  be  adjudicated  as  required  by  law ;  which  we  understand 
to  mean,  upon  the  proofs  to  be  then  adduced,  or  upon  some 
subsequent  occasion  to  which  the  controversy  might  then  be 
continued,  or  at  which  it  might  be  presented  to  the  court  after 
notice  given  according  to  law.  No  order  whatever  was  made  ; 
and  the  reasonable  inference  is  that  the  claim  in  question  was 
withdrawn,  either  to  be  abandoned,  or  again  to  be  presented, 
when  the  party  might  beheve  he  could  estabhsh  it  by  sufficient 
proof.     This  inference  is  very  much  strengthened,  if  its  truth  is 

(a)  Wells  V.  Miller,  45  111.  R.,  36. 
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not  conclusively  established,  by  tlie  order  of  the  court  by  which 
the  claim  was  allowed.  That  order  was  entered  on  the  19th  of 
March,  1850,  eight  months  after  the  term  at  which  the  claim 
was  first  presented  for  allowance  against  the  executor. 

That  order  of  the  court  commences  thus :  "  This  day  was 
presented  a  note  dated  September  the  9th,  1833,  drawn,"  &c. 
This  shows  that  the  note  was  presented  as  an  original  claim, 
without  a  reference  to  any  previous  presentation  of  it  or  to  its 
being  upon  the  files  of  the  court.  It  may  be  that  it  was  left 
among  the  archives  of  the  office ;  but  if  so,  we  are  to  conclude 
that  it  was  there  for  safe-keeping  merely.  There  is  no  intima- 
tion in  any  part  of  the  record  of  the  County  Court,  that  this 
order  was  a  continuation  of  a  previous  proceeding  pending  be- 
fore that  court.  It  is  original  in  its  character ;  and  this  bill 
shows  that  the  executor  was  never  notified  that  the  claim  was 
to  be  then  presented  for  allowance  by  the  County  Court.  This 
proceeding  of  the  court  was  altogether  ex  parte,  and  as  such  the 
executor  ought  not  to  be  concluded  by  it. 

It  has  ever  been  a  fundamental  principle  with  all  courts  of 
justice,  that  a  party  shall  not  be  condemned  unless  he  has  had 
actual  or  constructive  notice  of  the  proceeding  against  him. 
And  this  principle  applies  with  all  its  force  to  proceedings 
against  an  executor  or  administrator,  who  represents  the  rights 
and  interests  of  others,  and  whose  attention  is  not  quickened  by 
individual  responsibility.  From  this  consideration  alone,  if  from 
none  other,  we  should  be  led  to  conclude  that  claims  should  not 
be  heard  or  decisions  made  unless  notice  had  been  given  of  the 
time  and  place  of  hearing,  as  required  by  the  several  sections  of 
the  statute  above  referred  to,  or  unless  the  hearing  had  been 
continued  to  some  specified  time,  as  is  required  by  the  118th 
section  (a). 

Considering,  as  we  do,  that  this  judgment  was  not  conclusive 
upon  the  executor,  for  the  want  of  notice  to  appear  and  defend, 
the  question  arises,  in  what  way  he  may  obtain  relief  against 
the  efi'ects  of  the  adjudication.  We  are  not  now  prepared  to  say 
that  this  judgment  was  an  absolute  nullity,  from  the  omission 
of  the  record  to  show  a  notice  to  the  executor.  The  County 
Court,  although  of  limited,  is  not  strictly  speaking  of  inferior,  and 

(a)  Reitaell  v.  Miller,  25  111.  R.,  67;  Roienthal  v.  Doyle,  41  111.  R.,  370. 
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certainly  is  not  a  court  of  special,  jurisdiction.  It  is  a  court  of 
record,  and  has  a  general  jurisdiction  of  unlimited  extent  over  a 
particular  class  of  subjects;  and  when  acting  within  that  sphere, 
its  jurisdiction  is  as  general  as  that  of  the  Circuit  Court.  When, 
therefore,  it  is  adjudicating  upon  the  administration  of  estates 
over  which  it  has  a  general  jurisdiction,  as  liberal  intendments 
will  be  granted  in  its  favor,  as  would  be  extended  to  the  pro- 
ceedings of  the  Circuit  Court ;  and  it  is  not  necessary  that  all  the 
facts  and  circumstances,  which  justify  its  action,  should  affirma- 
tively appear  upon  the  face  of  its  proceedings.  Den  ex  dem, 
Obert  V.  Hammul,  3  Harrison,  79 ;  Crigdon's  Lessee,  v.  Astor,  2 
Howard,  U.  S.  319  (a). 

This  judgment,  therefore,  may  be  binding  upon  the  executor 
until  it  shall  be  set  aside  or  vacated  by  some  court  of  competent 
jurisdiction.  This  might  have  been  done  by  an  appeal  to  the 
Circuit  Court,  The  record  under  consideration  shows  us,  that 
the  executor  could  not  take  an  appeal,  for  he  was  ignorant  of 
the  judgment,  and  remained  so,  until  after  the  time  within  which 
he  could  have  appealed  had  expired.  He  attempted  to  take  the 
record  of  the  County  Court  before  the  Circuit  Court  by  aid  of  a 
certiorari,  but  that  attempt  proved  abortive,  by  I'eason  of  the  un- 
skilful manner  in  which  the  petition  for  that  purpose  was  drawn. 
This  left  the  judgment  of  the  County  Court  as  effective  against 
him,  as  if  no  attempt  had  been  made  to  reverse  it.  He  has  now 
applied  to  a  court  of  chancery  to  have  that  judgment  opened, 
that  its  merits  may  be  investigated.  It  is  within  the  ordinary 
jurisdiction  of  this  court  to  grant  relief  against  judgments  at  law, 
either  by  granting  new  trials,  or  by  perpetual  injunction,  if  it 
shall  appear  that  the  judgment  complained  of  was  obtained  by 
fraud,  or  resulted  from  inevitable  accident,  and  that  the  courts 
of  law  cannot  grant  adequate  relief  {b).  And  we  do  not  hesitate 
to  say,  that  the  Court  of  Chancery  is  entirely  competent  to  grant 
relief  against  a  judgment  at  law,  which  has  been  rendered  by  a 
court  not  having  jurisdiction  over  the  person  of  the  defendant, 
especially  where  the  record  of  the  court  at  law  does  not  affirma- 
tively show  the  facts  which  would  confer  such  jurisdiction.  It 
is  a  controverted  point,  which  we  need  not  now  undertake  to 
settle,  whether  a  judgment  at  law,  when  the  record  is  silent  as 

(a)    Mason  v.  Bair,  33  111.  R.,  206. 

(6)  Nelson  V.  Rockwell,  U  111.  R.,  377  ;  Hanna  v.  Yokum,  17  111.  E.,  387;  Unknown  heirs, 
*c.,v.  Baker,  23  111.  R.,  489. 
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to  the  facts  which  would  give  it  jurisdiction  over  the  person, 
shall  be  considered  as  utterly  void,  or  not,  when  collaterally 
drawn  in  question.  Let  this  be  as  it  niay,  it  is  the  right  of  the 
party  to  be  relieved  against  such  a  judgment,  and  a  court  of 
chancery  is  the  only  tribunal,  where,  as  in  this  case,  appeal  or  writ 
of  error  will  not  avail,  which  can  grant  relief.  Other  principles 
might  be  invoked  in  support  of  chancery  jurisdiction  over  the 
case  under  consideration,  but  we  choose  to  place  it  upon  those 
already  advanced  {a). 

We  are  now  brought  to  the  consideration  of  the  claim  adjudi- 
cated by  the  County  Court;  for  chancery,  having  acquired  juris- 
diction of  the  controversy,  it  is  competent  not  only  to  open  the 
judgment,  but  to  examine  the  merits  of  the  claim  upon  which 
that  judgment  was  founded,  and  to  make  a  final  disposition  of 
the  original  demand.  It  was  not  earnestly  contended  on  the 
argument,  that  there  is  any  merit  in  the  claim  presented  against 
the  executor,  or  that  it  was  founded  upon  any  legal  liabilit}', 
against  the  estate  of  the  testator. 

This  claim  originated  in  the  supposed  indorsement,  by  tlie  tes- 
tator, of  a  certain  promissory  note  in  these  words,  "  I  assign  the 
within  note  to  Alexander  Meadows,  for  value  received  of  him, 
April  10th,  184:0."  To  this  assignment  there  is  not  any  name 
subscribed,  although  the  testator  was  the  payee  of  the  note.  It 
cannot  be  pretended  that  those  words  would  make  him  liable, 
he  never  having  signed  the  indorsement. 

The  deposition  of  Frank,  taken  in  this  suit,  shoAvs  that  he  was 
present  when  the  testator  passed  the  indorsed  note  to  Meadows, 
and  that  Frank  wrote  the  indorsement,  at  the  request  of  the  tes- 
tator. That  no  consideration  was  paid  for  the  note  so  far  as 
witness  knows  ;  his  recollection  is,  that  Meadows  was  to  have 
the  interest  due  upon  the  note  as  his  compensation  lor  collecting 
it.  Why  the  indorsement  was  not  signed,  the  witness  does  not 
know,  but  he  is  of  the  opinion  that  it  was  the  intention  to  trans- 
fer the  note  to  Meadows.  This  evidence,  instead  of  showing  a 
hability  against  the  estate,  clearly  establishes  that  the  testator 
never  intended  to  become  liable  to  Meadows,  and  would  show 
a  sufficient  defence  to  an  action,  if  he  had  signed  the  indorse- 
ment.    T])e  transfer  was  only  intended  to  aid  Meadows  in  mak- 

(o)  Nel»on  V:  Rockwell.  14  l\\.  R.,377;  Gold  v.  Bailey,  44  UL  B.,  491. 
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ing  tlie  collection,  for  which  lie  was  to  receive  the  interest  due 
upon  the  note,  when  it  should  be  collected.  To  him  no  guaranty 
was  assumed  or  intended.  The  decree  of  the  Circuit  Court  is 
reversed,  and  a  decree  will  be  entered  here,  perpetually  enjoin- 
ing the  judgment  of  ti)e  County  Court. 

Decree  reversed. 


HoLLOwAT  Yansyckle    et  al..  Plaintiffs  in   Error,  v.  William 
lliCHAEDsoN  et  al,.  Defendants  in  Error. 

ERROR  TO  SCOTT. 

Under  our  statute,  the  lands  of  an  intestate  are  held  subject  to  the  payment  of 
his  debts.  If  the  personal  estate  does  not  satisfy  the  debts,  the  real  estate, 
by  order  of  Court,  will  be  sold  for  that  purpose,  and  the  proceeds  are  de- 
clared to  be  assets  in  the  hands  of  the  administrator. 

The  statute  in  effect  reserves  a  lien  on  the  lands  of  an  intestate,  to  secure  the 
payment  of  any  excess  of  indebtedness  beyond  the  proceeds  of  personal  es- 
tate. This  lien  is  to  be  enforced  by  the  administrator  for  the  benefit  of  the 
creditors. 

An  heir  cannot  incumber  or  aliene  real  estate,  to  the  prejudice  of  the  rights  of 
the  creditors.  His  is  a  defeasible  estate,  liable  to  be  defeated  by  a  sale  made 
by  the  administrator  in  the  due  course  of  administration,  but  becomes  abso- 
lute, after  the  debts  are  extinguished. 

A  purchaser  of  real  estate  under  a  judgment  against  the  heir,  occupies  no  bet- 
ter position  than  he  who  purchases  directly  from  the  heir. 

Under  proper  circumstances,  a  court  of  equitj^  will  provide  for  the  administra- 
tion of  assest  in  cases  of  intestacy ;  in  doing  so  the  Court  should  have  all  the 
creditors  before  it,  and  make  such  a  disposition  of  the  property  as  is  required 
by  the  statute  respecting  estates. 

FoK  a  statement  of  the  record,  see  opinion  of  the  Court. 
The  cause  was  heard  before  Woodson,  Judge. 

M.  McCoNNELL,  for  plaintiff  in  error. 

William  Thomas,  for  defendants  in  error. 

Treat,  C.  J.  Although  this  record  is  very  voluminous,  the 
leading  facts  of  the  case  may  be  briefly  stated.  J.  R.  &  O.  C. 
Smith  were  brothers  and  partners  in  trade.  J.  R.  Smith  died 
intestate,  in  1837,  seized  of  considerable  real  estate,  and  leaving 
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O.  C.  Smkli  his  sole  heir  at  law.  The  firm  was  then  largely 
indebted,  and  O.  C.  Smith  continued  in  charge  of  the  business, 
as  surviving  partner.  In  August,  1837,  O.  C.  Smith  conveyed 
a  portion  of  the  real  estate  to  Eckle,  Spangler  &  Ludwig,  by 
way  of  mortgage,  to  secure  the  payment  of  a  debt  due  them 
from  the  firm.  In  October,  1837,  Lloyd  &McGrath  recovered  a 
judgment  against  the  surviving  partner,  for  $114.31.  In  Febru- 
ary, 1838,  O.  C.  Smith  conve^^ed  the  whole  of  the  real  estate  to 
H.  B.  McClure,  in  trust  for  the  creditors  of  the  firm,  including 
Eckle,  Spangler  &  Ludwig,  and  Lloyd  &  McGrath.  In  Octo- 
ber, 1839,  under  an  execution  issued  on  the  judgment  in  favor 
of  Lloyd  &  McGrath,  the  real  estate  was  sold  to  McConnell  & 
Yansyckle,  for  $150.66,  who  subsequently  obtained  a  sheriff's 
deed.  In  August,  1842,  McConnell  &  Yansyckle  sold  and  con- 
veyed one  tract  of  the  land  to  Fielder.  In  July,  1847,  W.  & 
W.  H.  Eichardson,  M.  Badger,  C.  &  G.  Abbott,  K.  F.  Edgell, 
T.  H.  Bnckmaster,  and  Elms,  Brooks,  Cole,  and  Grossman,  part 
of  the  creditors  named  in  the  deed  of  trust,  filed  ^  bill  in  chan- 
cery against  Lloyd  &  McGrath,  Eckle,  Spangler  &  Ludwig,  F. 
M.  Fisk,  J.  S.  Davis,  and  L.  Davis,  the  other  creditors  named  in 
the  deed  of  trust;  O.  C.  Smith,  the  surviving  partner;  McClure, 
the  trustee ;  McConnell  &  Yansyckle,  and  Fielder.  The  bill  set 
forth  the  indebtedness  of  J.  R.  &  O.  C.  Smith;  the  execution 
of  the  deed  of  trust;  the  refusal  of  the  trustees  to  make  sale  of 
the  real  estate ;  and  prayed  for  a  decree  for  the  sale  thereof,  to 
pay  the  debts  due  to  the  creditors  of  the  firm.  Lloyd  & 
McGrath,  McConnell  &  Yansyckle,  and  Fielder,  in  their  an- 
swers, insisted  that  the  title  to  the  lands  passed  by  the  sale  under 
the  judgment.  Eckle,  Spangler  &  Ludwig,  by  their  answer, 
set  up  their  mortgage  as  a  subsisting  lien  on  the  lands.  They 
also  filed  a  cross-bill,  praying  for  a  decree  of  sale,  to  pay  the 
amount  due  on  the  mortgage,  in  exclusion  of  the  other  creditors. 
On  a  final  hearing,  a  decree  was  entered,  dismissing  the  cross- 
bill, ascertaining  the  amounts  due  the  creditors  respectively, 
directing  a  sale  of  so  much  of  the  real  estate  as  would  be  suffi- 
cient to  discharge  the  debt ;  and,  in  case  the  proceeds  of  the 
sale  should  prove  insufficient  for  the  purpose,  then  the  same 
should  be  distributed  2>^o  rata  among  the  creditors.    The  decree 
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excluded  Lloyd  <fe  McGrath  from  any  participation  in  the  pro- 
ceeds of  the  sale.  McConnell  &  Yansyckle,  Lloyd  &  McGrath, 
and  Fielder,  sued  out  a  writ  of  error. 

Under  our  statute,  the  lands  of  an  intestate  are  held  snhjec- 
to  the  payment  of  his  debts.  After  the  personal  estate  is  ex- 
hausted, it  is  made  the  duty  of  the  administrator  to  apply  to 
the  proper  court,  and  obtain  a  license  to  sell  so  much  of  the  real 
estate  as  will  be  sufficient  to  discharge  the  residue  of  the  debts. 
The  proceeds  of  the  sale  are  declared  to  be  assets  in  the  hands 
of  the  administrator.  Ilev,  Stat.  chap.  109.  Creditors  are  not 
compelled,  as  at  common  law,  in  order  to  procure  satisfaction  of 
their  debts,  where  there  is  a  deficiency  of  assets  for  the  purpose, 
to  pursue  the  lands  into  the  hands  of  the  heir ;  or  to  charge  the 
heir  with  its  value,  in  the  case  of  an  alienation  by  him.  They 
have  only  to  establish  their  demands  against  the  administrator, 
and  he  is  required  to  make  payment  out  of  the  personal  estate  ; 
and,  when  that  proves  insufficient,  to  convert  enough  of  the 
real  estate  into  assets  to  meet  the  deficiency.  The  statute, 
in  efibct,  reserves  a  lien  on  the  lands  of  an  intestate,  to  secure 
the  payment  of  any  excess  of  indebtedness  beyond  the  proceeds 
of  the  personal  estate.  This  lien  is  to  be  enforced  by  the  ad- 
ministrator, for  the  benefit  of  the  creditors  generally.  The  lien, 
however,  is  not  perpetual,  but  may  be  lost  by  gross  laches  or 
unreasonable  delay.  The  real  estate  descends  to  the  heir  with 
this  charge  resting  upon  it.  He  cannot  incumber  or  aliene  it,  to 
the  prejudice  of  the  rights  of  creditors.  He  acquires  a  vested, 
but  not  an  absolute,  interest  in  the  land.  He  takes  a  defeasible 
estate,  liable  to  be  defeated  by  a  sale  made  by  the  administra- 
tor, in  the  due  course  of  administration.  He  has  no  just  claim 
to  the  land  until  the  indebtedness  of  his  ancestor  is  fully  dis- 
charged. He  acquires  an  absolute  title  only  to  what  remains 
after  the  debts  are  extinguished.  See  4  Kent's  Com.  419,  421 ; 
Wilkinson  v.  Leland,  2  Pet.  627 ;  Watkins  v.  Holman,  16  Ibid. 
25  ;  Gore  v.  Brazier,  3  Massachusetts,  523  ;  Drinkwater  v.  Drink- 
water,  4  Ibid.  354 ;  where  the  same  principles  are  asserted  in 
reference  to  similar  statutes  (a). 

It  follows,  that  O.  C.  Smith  aquired  but  a  qualified  interest 
in  the  real  estate  of  which  his  brother  died  seized.  He  inherited 

(a)  McCoy  v.  Morrow,  18  111.  B.,  523  and  notes ;  Unknown  heirs,  &c.  v.  Baker,  23  111.  R.,  491. 
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the  lands,  burdened  with  the  debts  of  the  former  owner.  Ho 
could  not  transfer  any  greater  estate  than  was  cast  upon  him  by 
descent.  It  was  not  in  his  power  to  mortgage  or  convey  the 
lands,  to  the  prejudice  of  the  creditors.  A  purchaser,  under  a 
judgment  against  the  heir,  occupies  no  better  position  than  a 
purchaser  immediately  from  the  heir.  The  mortgagees  and 
purchasers  succeeded  to  but  a  qualified  estate  in  the  lands,  sub- 
ject to  be  divested  by  a  sale  made  in  the  due  course  of  adminis- 
tration. 

The  8th  and  following  sections  of  the  44th  chapter  of  the 
Revised  Statutes  are  not  applicable  to  the  present  case.  Those 
provisions  relate  exclusively  to  cases  in  which  a  creditor  proceeds 
directly  against  the  heir,  to  recover  a  debt  due  from  the  ancestor. 
In  such  cases,  if  the  real  estate  of  the  ancestor  has  been  bona 
jlde  aliened  by  the  heir,  it  cannot  be  sold  under  tlie  judgment, 
obtained  against  him  ;  but  the  creditor  may  satisfy  his  judgment 
out  of  other  property  of  the  heir,  to  the  extent  of  the  value  of 
the  land  so  aliened. 

It  is  a  fair  inference,  froni  the  whole  case,  that  the  deceased 
partner  left  no  individual  creditors,  and  no  separate  personal 
estate.  The  partnership  creditors  have,  therefore,  an  undoubted 
right  to  resort  to  his  separate  real  estate  for  the  payment  of  their 
debts.  It  is  likewise  a  fair  inference,  from  the  record,  that  there 
has  been  no  administration  upon  his  estate.  Under  these  cir- 
cumstances, there  can  be  no  reasonable  doubt  of  the  authority 
of  a  court  of  equity  to  take  jurisdiction  of  the  case,  at  the 
instance  of  any  of  the  joint  creditors,  and  proceed  to  a  full  and 
final  adjustment  of  the  rights  of  all  parties  interested  in  the 
subject-matter.  The  administration  of  assets,  in  cases  of  intes- 
tacy, is  one  of  the  acknowledged  powers  of  a  court  of  chancery  ; 
and  the  peculiar  state  of  facts  in  this  case  appropriately  called 
its  functions  into  active  exercise.  Upon  this  point,  I  shall 
barely  refer  to  the  9th  chapter  of  Story's  Equity  Jurispru- 
dence, where  the  whole  subject  is  thoroughly  discussed  by  that 
eminent  jurist  {a).  But,  in  a  case  of  this  character,  the  court  should 
have  all  of  the  creditors  before  it,  and  make  such  a  disposition 
of  the  property  as  would  be  consistent  with  the  provisions  of 
the  statute  respecting  the  settlement  of  estates.     It  is  the  settled 

(oj  Grattan  v.  Grattan,18  Bl.  K.,171  and  notos. 
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policy  of  our  laws,  that  all  tlie  creditors  of  a  deceased  person 
shall  be  permitted  to  participate  in  the  distribution  of  the  assets. 
If  the  estate  is  insoh^ent,  they  are  to  receive  payment  in  the  pro- 
portion of  their  respective  debts.  It  is  a  reasonable  pre- 
sumption, in  this  case,  that  all  of  the  partnership  creditors  were 
made  parties  to  the  suit.  Indeed,  there  is  not  even  a  sugges- 
tion to  the  contrary.  The  court,  having  all  of  the  creditoi'S  be- 
fore it,  directed  their  debts  to  be  discharged  j!?r6>  raia^  out  of  the 
proceeds  of  the  sale.  That  direction  was  conformable  to  the 
requsitions  of  the  statute  and  the  established  principals  of 
equity     {a). 

Lloyd  &,  McGrath  have  no  claim  on  the  real  estate,  nor  on 
the  fund  that  may  arise  from  the  sale.  Their  judgment  has 
been  paid,  and  they  are  no  longer  creditors  of  the  firm.  McCon- 
nell  &  Vansyckle,  by  their  purchase,  only  acquired  the  interest 
that  O.  C.  Smith  had  in  the  lands,  as  the  heir  of  the  former 
owner,  and  they  must  be  content  with  what  may  remain  after 
the  debts  are  discharged.  Fielder  succeeded  to  no  greater  estate 
than  his  grantors  had.  If  his  title  shall  be  divested  by  the  sale, 
his  only  recourse  will  be  upon  the  covenants  contained  in  his 
deed. 

The  decree  must  be  afiBrmed.  Decree  affirmed. 


David  !N"ewsom,   Plaintiff  in  error,  v.  Thomas  M.  Luster  et  al., 
Defendants  in  Error. 

ERROR  TO  SANGAMON. 

It  is  not  necessary,  under  §  24  of  cli.  25,  Rev.  Stat.,  entitled  "  Conveyances," 
tliat  tlie  party  wisliing  to  use  a  certified  copy  of  a  deed  duly  acknowledged 
and  recorded,  should  himself  make  affidavit  of  the  loss  of  the  original,  or 
that  it  was  not  in  his  power  ;  but  any  evidence  which  satisfies  the  mind  of 
the  court,  that  the  deed  is  not  in  the  party's  power,  is  all  that  is  required. 

Proof  of  the  handwriting  of  the  grantor  to  a  deed,  furnishes  more  satisfacto- 
ry evidence  of  its  execution,  than  would  proof  of  the  handwriting  of  the 
subscribing  witness. 

Whenever  the  subscribing  witnesses  to  an  instrument  are  beyond  the  jurisdic- 
tion of  the  court,  its  execution  may  be  proved  by  proof  of  the  handwriting  of 

(o)  Armstrong  V.  Andrews,  H  111.  R.,  660. 
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the  grantor  or  obligor.    This  rule  does  not  apply  to  instruments  which  the 
law  requires  to  be  attested  by  witnesses. 
Evidence  sufficient  to  satisfy  a  reasonable  mind,  that  a  deed  is  not  in  the  power 
of  a  party,  is  all  that  the  statute  requires,  as  preliminary  to  the  admission  in 
evidence  of  a  certified  copy. 

This  was  an  action  of  trespass  guare  clausum /regit,  brought  by 
the  defendants  in  error  against  the  plaintiff  in  error.  The  de- 
fendants pleaded,  1st,  not  guilty;  2d,  statute  of  limitations; 
3d,  Liherum  tenementum.  Plaintiif  replied  by  "  similiter''''  to  1st, 
and  traversing  the  2d  and  3d  pleas.  On  the  trial,  for  the  pur- 
pose of  showing  title,  the  plaintiffs  offered  to  read  in  evidence  a 
certified  copy,  from  the  records  of  deeds  of  Sangamon  county, 
of  a  deed  from  John  Huston,  the  patentee,  to  Vincent  A.  Bogue  ; 
and  grounded  his  motion  for  the  admission  of  said  deed  upon 
the  following  affidavit : 

"  David  Spear,  being  duly  sworn,  states  on  oath,  that  this 
affiant  sold  and  conveyed  to  the  plaintiffs  the  tract  of  land  in 
the  declaration  described  among  other  tracts;  that  at  the  time 
the  affiant  conveyed  said  tracts  of  land,  plaintiffs  were  minors, 
as  he  is  informed  and  believes;  that  said  land  was  conveyed  b}'' 
McCandless  and  Emerson  to  this  affiant ;  that  said  McCandless 
and  Emerson  claimed  said  land  under  a  deed  of  assignment 
from  Yincent  A.  Bogue,  who  claimed  the  same  by  virtue  of  a 
deed  from  John  Huston,  the  record  of  which  is  now  offered  in 
evidence ;  that  this  affiant  never  had  in  his  possession,  and  never 
delivered  the  original  deed  from  Huston  to  Bogue,  to  plaintiffs ; 
nor  does  he  believe  that  said  original  deed  now  is  or  ever  was 
in  the  possession  or  po^^  er  of  said  plaintiffs,  or  either  of  them  ; 
that  said  Bogue  long  since  left  the  State  of  Illinois,  and  the  last 
affiant  heard  of  him  he  was  in  New  Orleans,  insane ;  that  said 
McCandless  and  Emerson  resided  at  Cincinnati,  in  the  State  of 
Ohio,  where,  if  alive,  they  still  reside,  so  far  as  he  knows;  that 
this  affiant  is  the  agent  of  said  plaintiffs,  attending  to  this  cause; 
that  said  deed  is  not  in  his  power  or  possession,  nor  does  he 
know  where  it  is." 

And  the  court  thereupon  admitted  the  certified  copy  to  be 
read  to  the  jury,  to  which  the  defendant  at  the  time  expected. 
The  plaintiffs  next  offered  to  read  in   evidence,  a   deed,   not  ac- 
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knowledged,  from  Bogue  to  McCaiidicss  and  Emerson,  by  prov- 
ing the  handwriting  of  Bogue,  and  accounting  for  the  absence 
of  William  Doty,  the  subscribing  witness  ;  on  which  two  points 
the  plaintifls  proved  as  follows;  by  James  L.  Hill,  that  he  lived 
in  Cincinnati  in  the  summer  of  1832,  and  knew  a  Mr.  McCand- 
less,  but   thinks  he    was   doing    business  under    the    name    of 
McCandless    &    Co.;    can't  say  his   name  was  James;    don't 
recollect  of  knowing  Henry  Emerson  ;  that  he  also  knew  a  man 
in  Cincinnati  at  the  same  time,  by  name  of  William  Doty,  but 
could  not  swear  to  his  handwriting,  and  could  not  say  that  the 
handwriting  of  the  subscribing  witness  to  the  deed  was  that  of 
William  Doty ;  that  he  knows  no  man  in  this  State  by  name  of 
Doty ;  heard  of  one  in  Wisconsin.     The  plaintiff  then  proved, 
by  Thomas  Moffett,  that  he  was  well  acquainted  with  Yincent 
A.  Bogue;    that  he    was  engaged   in  running  a  steamboat   in 
summer  of   1832  ;    that  he  was  not   in  Springfield  during  any 
part  of  said  summer;    and  that  he  knows   he  was  in  Cincm- 
nati  during  said  summer,  the  earlier  part  he  thinks,  but  could 
not  swear  it  was  in  June  ;  that  he  was  well  acquainted  with  the 
handwriting  of  said  Bogue  ;  that  the  signature  to  said  deed  is 
genuine,  and  that,  in  fact,  the  whole  deed  is  in  the  handwriting 
of  said  Bogue;    and  the  said  Mofiett  further  testified,  that  lie 
never  knew  any  man  by  the  name  of  WiUiam  Doty,  living  in 
Sangamon  county  or  in  this  State.     And  thereupon  the  court 
admitted  said  deed  to  be  read  in  evidence  to  the  jury ;  to  which 
decision  the  defendant,  by  his  counsel,  excepted  at  the  time; 
and  on  the  admission  thereof,  it  was  stipulated  by  the  plaintiffs 
that,  if  a  verdict  should  be  rendered  for  them,  and  the  court 
should  be  satisfied  on  reflection  that  the  deed  from  Bogue  j^s 
aforesaid  was  improperly  admitted,  that  then  a  judgujent  should 
be  entered  for  the  defendant.     And  after  the  rendition  of  tlie 
verdict  for  the  plaintiffs,  the  defendant  moved  the  court  foi-  a 
new  trial,  or  in  pursuance  of  said  stipulation  for  a  judgment  in 
behalf  of  said  defendant,  on  the  ground  that  said  deed,  from 
Bogue  to  McCandless  and  Emerson,  was  improperly  admitted 
to  go  to  the  jury;    and  the  court  then  and  there  refused   said 
motion  for  a  new  trial,  and  refused  to  let  judgment  be  enttM-ii! 
for  defendant ;  to  which  decisions  of  the  court ,  the  defendant 
then  and  there  excepted. 
23 
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These  several  decisions  of  the  court  are  assigned  as  errors : 
1st,  in  admitting  the  copy  of  the  deed  from  Huston  to  Bogue, 
upon  the  aifidavit  of  D.  Spear ;  2d,  the  admission  of  the  deed 
from  Bogue  to  McCandless  and  Emerson  ;  and  3d,  in  overruling 
the  motion  for  a  new  trial,  and  the  motion  for  judgment,  in 
pursuance  of  the  stipulation,  for  the  defendant. 

This  cause  was  heard  before  Davis,  Judge,  at  August  term, 
1851,  of  the  Sangamon  Circuit  Court. 

Stuart  &  Edwards,  for  plaintiff  in  error. 

The  deed  from  Huston  to  Bogue  was  improperly  admitted 
upon  the  affidavit  of  Spear,  the  agent.  Section  25,  ch.  24,  Rev, 
Stat.  108,  requires,  that  the  original  must  be  either  "  lost,  or  not 
in  the  power  of  the  party  wishing  to  use  it."  The  affidavit  of  an 
agent,  that  it  is  not  in  his  power,  and  that  he  believes  that  it  is 
not  in  the  possession  of  his  principal,  is  not  sufficient. 

The  deed  from  Bogue  to  McCandless  and  Emerson,  was 
improperly  admitted.  The  rule  is  inflexible,  that  the  subscribing 
witness  must  be  produced.  1  Greenl.  Ev.  §  56  ;  1  Stark.  Ev. 
371,  379  ;  1  Greenl.  Ev.  §  568  and  note,  §  574  ;  Cook  et  al.  v. 
Woodroe,  5  Cranch,  13 ;  2  U.  S.  Cond.  174. 

Where  a  subscribing  witness  is  resident  abroad,  evidence  of 
his  handwriting  must  be  given  as  if  he  were  dead.  Barnes  v. 
Trompowsky,  7  T.  R.  261 ;  Lessees  of  Clarke  v.  Courtenay  et 
al.  5  Peters,  344;  Jackson  v.  Waldron,  13  Wend.  196;  Wilson 
V.  Betts,  4  Den.  206,  210 ;  Brown  et  al.  v.  Warren,  4  Blackf. 
122 ;  Wilson  v.  Royston,  2  Arkan.  315  ;  Settle  v.  Wilson  et  al, 
8  Ga.  206;  Clark  v.  Sanderson,  3  Binn.  192;  Farnsworth's 
Adm'rs  v.  Briggs,  6  K,  Hamp,  561 ;  Watts  v.  Kilbourn,  7  Ga. 
359. 

S.  T.  Logan,  and  E.  B.  Herndon,  for  defendants  in  error. 

That  the  degree  of  proof  which  the  law  requires,  to  aflford 
satisfactory  evidence  that  an  original  deed,  a  copy  of  which  is 
proposed  to  be  introduced,  is  not  in  the  power  of  the  party 
wishing  to  use  it,  must  necessarily  be  imdefined;  but  if  the 
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evidence  shows  a  fair  presumption  that  the  party  offering  to 
introdoce  the  certified  copy  is  not  withholding  the  original  for 
a  fraudulent  purpose,  and  that  it  is  not  in  his  possession  or 
under  his  control,  then  the  copy  is  properly  admissible.  Rev. 
g*.at.  108,  §  25 ;  5  Gilm.  125 ;  11  111.  402  ;  6  Binn.  228 ;  3  PhiL 
Ev.  1187;  1  Greenl.  682,  and  note  5. 

The  execution  of  a  deed  having  a  subscribing  witness, 
may  be  proved  by  proving  the  handwriting  of  the  grantor, 
where  the  evidence  shows  that  reasonable  diligence  has  been 
used,  or  would  be  useless  to  prove  the  same  by  the  subscribing 
witness,  or  by  proof  of  his  handwriting.  22  Pick.  85  ;  25  Maine, 
90  ;  8  B.  Monroe,  496  ;  12  Ala.  425  ;  17  Ala.  717. 

Teumbull,  J.  The  abstract,  furnished  by  the  plaintiff  in  error, 
contains  a  full  and  fair  statement  of  the  points  involved  in  this 
case. 

The  propriety  of  admitting  in  evidence  the  certified  copy  of 
the  deed  from  Huston  to  Bogue,  involves  a  construction  of 
§  25  of  the  chapter  concerning  conveyances.  Rev.  Stat.  108, 
which  is  as  follows : 

"  Every  deed,  conveyance,  or  other  writing,  of,  or  concerning, 
any  lands,  tenements,  or  hereditaments,  which,  by  virtue  of  this 
chapter,  shall  be  required  or  entitled  to  be  recorded  as  aforesaid, 
being  acknowledged  or  proved  according  to  the  provisions  of 
this  chapter,  whether  the  same  be  recorded  or  not,  may  be  read 
in  evidence  without  any  further  proof  of  the  execution  thereof; 
and  if  it  shall  appear,  to  the  satisfaction  of  the  court,  that  the  orig- 
inal deed  so  acknowledged  or  proved  and  recorded,  is  lost,  or  not  in 
the  power  of  the  party  wishing  to  use  it,  a  transcript  of  the 
record  thereof,  certified  by  the  recorder  in  whose  office  the  same 
may  be  recorded,  may  be  read  in  evidence,  in  any  court  of  this 
State,  without  proof  thereof." 

Under  this  statute,  it  is  not  necessary  that  the  party  wishing 
to  use  a  certified  copy  of  a  deed  duly  acknowledged  and  record- 
ed, should  himself  make  affidavit  of  the  loss  of  the  original,  or 
that  it  was  not  in  his  power ;  but  any  evidence  which  satisfies 
the  mind  of  the  court  that  the  deed  is  not  in  the  party's  power, 
is  all  that  is  required  {a). 

(rt)  See  laws  IS'^l,  p.  174;  Bowman  v.  Wettig,  3»  111.   R.,  422. 
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The  same  evidence  of  the  loss  of  the  original  is  not  requisite 
in  order  to  let  in  proof  of  its  contents  by  a  certified  copy,  as 
when  the  contents  are  to  be  supplied  by  oral  testimony.  Mari- 
ner V.  Saunders,  5  Gilm.  123. 

The  grantee  in  a  deed  is  presumed  to  have  possession  of  it, 
and  yet  where  a  party  made  affidavit  that  he  had  not  the  orig- 
inal, did  not  know  where  it  was,  and  that  it  was  out  of  his  power 
to  produce  it,  connected  with  proof  that  the  grantee,  when 
called  upon  for  the  original,  answered  that  he  had  not  had  it  for 
a  long  time,  and  did  not  know  where  it  was,  was  held  suffi- 
cient to  entitle  a  certified  copy  to  be  read  in  evidence,  without 
calling  the  grantee  as  a  witness,  though  he  lived  in  the  town 
where  the  trial  was  had.     Bestor  v.  Powell,  2  Gilm.  119. 

The  deed  from  Huston  to  Bogue,  had  been  executed  and 
placed  upon  record  more  than  twenty  years  before  the  certified 
copy  was  offered  in  evidence.  Spear,  the  agent  and  grantor  of 
the  plaintiffs,  swears  that  he  never  had  possession  of  said  deed, 
that  Bogue — in  whose  custody  the  law  presumes  the  deed  to 
be — left  the  State  of  Illinois  long  ago,  and  when  last  heard  of 
by  the  witness  was  insane,  in  New  Orleans ;  that  said  deed  was 
not  in  the  possession  or  power  of  the  witness,  and  never  had 
been,  and  that  he  did  not  believe  it  was  or  ever  had  been  in  the 
power  or  possession  of  the  plaintiffs.  This  evidence  we  think 
sufficient  to  satisfy  any  reasonable  mind,  that  the  deed  from 
Huston  to  Bogue  was  not  in  the  power  of  the  plaintiflfs,  which 
is  all  that  the  statute  requires  as  preliminary  to  the  admission  in 
evidence  of  the  certified  copy. 

"What  shall  be  sufficient  evidence  that  the  original  is  not  in 
the  party's  power,  must  necessarily  depend  very  much  upon  the 
circumstances  of  each  particular  case,  and  is,  in  some  measure, 
a  question  addressed  to  the  discretion  of  the  court  trying  the 
cause.  It  certainly  is  not  necessary  that  search  should  be  made 
in  every  possible  place,  or  every  person  summoned  as  a  witness 
duces  tecum,  who  might  by  possibility  have  custody  of  the 
paper.  If  the  evidence  shows  that  reasonable  efforts  have  been 
made  to  procure  the  original,  or  that  such  efibrts  would  probably 
be  unavailing,  it  is  all  that  the  statute  requires. 
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The  next  point  in  the  case  relates  to  the  proof  of  the  execu- 
tion of  the  dee  i  from  Bogue  to  McCandless  and  Emerson. 

This  deed  was  not  acknowledged,  but  was  admitted  in  evi- 
dence upon  proof  of  the  handwriting  of  the  grantor,  the  absence 
of  the  subscribing  witness  being  first  accounted  for,  and  some 
evidence  introduced,  tending  to  show  that  his  handwriting  could 
not  be  proved. 

The  evidence  sufficiently  showed  that  the  subscribing  witness 
to  the  execution  of  the  deed  was  not  within  the  reach  of  the 
process  of  the  court ;  and  in  such  case,  this  court  has  expressly 
decided  that  it  is  unnecessary  to  produce  the  subscribing  witness 
at  the  trial.     Wiley  v.  Bean,  1  Gilm.  305. 

It  is,  however,  objected  that,  in  the  absence  of  the  subscribing 
witness,  the  next  best  evidence  is  proof  of  his  handwriting, 
and  that  it  was  improper  to  admit  the  deed  in  evidence  upon 
proof  of  the  handwriting  of  the  grantor  alone.  Admitting  this 
to  be  the  general  rule, — and,  we  think,  a  sufficient  reason  was 
shown,  in  this  case,  for  failing  to  prove  the  handwriting  of  the 
subscribing  witness, — it  is  laid  down  in  1  Phillips  on  Evidence, 
475,  that  "  if,  after  diligent  inquiry,  nothing  can  be  heard  of  the 
subscribing  witness,  so  that  he  can  neither  be  produced  himself, 
nor  his  handwriting  proved ;  in  these  cases,  the  execution  may 
be  proved,  by  proving  the  handwriting  of  the  party  to  the  deed  ;" 
and  in  Pelletrean  v.  Jackson,  11  Wend.  123,  it  is  said:  "The 
same  diligence  should  be  exacted  in  endeavoring  to  prove  the 
handwriting,  that  is  required  in  the  endeavor  to  find  and  procure 
the  personal  attendance  of  the  witness,  at  least,  before  the  third 
degree  of  evidence  is  admitted,  to  wit,  the  handwriting  of  the 
party." 

In  the  case  of  Clarke  v.  Saunderson,  3  Binney,  192,  it  was 
held  to  be  a  sufficient  reason  for  failing  to  prove  the  handwriting 
of  a  subscribing  witness,  that  search  had  been  made  without 
elfect  for  some  person  who  could  prove  that  fact  in  the  county, 
in  Pennsylvania,  where  she  had  formerly  resided,  but  without 
any  efibrt  to  procure  such  evidence  from  Baltimore,  where  she 
subsequently  lived  ;  and  the  obligation  was  admitted  in  evidence 
upon  proof  of  the  handwriting  of  the  obligor.  Jc 

The  case  of  McPherson  v.  Rathbone,  11  Wend.  97,  decides, 
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"•  that  if  the  handwriting  of  the  subscribing  witness  cannot  be 
proved,  after  proper  dihgence  has  been  used  for  that  purpose,  the 
party  must  then  resort  to  the  same  testimony  as  if  there  had 
been  no  subscribing  witness." 

In  the  case  of  Woodman  v.  Segar,  25  Maine,  00,  the  court 
admitted  a  deed  in  evidence,  upon  proof  of  the  handwriting 
of  the  grantor,  it  being  shown  that  the  subscribing  witnesses 
did  not  reside  in  the  State,  and  it  not  appearing  affirmatively 
that  there  w^as  any  one  in  the  State  who  could  prove  their  hand- 
writing. 

Tested  by  these  authorities,  a  sufficient  excuse  was  shown 
for  the  failure  to  prove  the  handwriting  of  the  subscribing  wit- 
ness to  the  deed,  from  Bogue  to  McCandless  and  Emerson. 

The  evidence  showed,  prima  facie  at  least,  that  the  deed  was 
executed  and  witnessed  in  Cincinnati,  Ohio,  in  1832;  and  a 
witness  who  lived  at  Cincinnati  at  that  time,  states,  that  he 
knew  a  man  then  residing  there,  whose  name  was  William 
Doty — that  of  the  subscribing  witness;  but  he  could  not  say 
that  the  handwriting  of  the  subscribing  witness  to  the  deed  was 
that  of  William  Doty.  It  was  further  proved,  that  no  man  by 
the  name  of  William  Doty  had  ever  been  known  to  the  wit- 
nesses in  the  State  of  Illinois. 

Upon  the  principle  settled  by  the  cases  of  Pelletrean  v.  Jack- 
son, Clark  V.  Saunderson,  and  Woodman  v.  Segar,  it  was  clearly 
unnecessary  to  go  to  Cincinnati,  in  search  of  evidence  to  prove 
the  handwriting  of  the  subscribing  witness.  To  have  made 
such  a  requirement,  would  have  been  exacting  greater  diligence 
to  prove  the  handwriting  of  the  subscribing  witness  than  to 
procure  his  personal  attendance,  which  is  not  to  be  required. 
The  subscribing'witness  had  never  resided  in  this  State,  and 
how  was  his  handwriting  to  be  proved  here  ?  Where  should  a 
party  begin  to  hunt  up  the  evidence,  to  prove  in  this  State  the 
handwriting  of  a  person  who  resided  in  Cincinnati  some  twenty 
years  ago,  and  who,  so  far  as  is  known,  had  never  been  in 
Illinois  ?  The  thing  is  almost  impossible,  and  it  would  be  by 
the  merest  accident,  if  such  a  person  could  be  found  in  hunting 
the  State  over.  It  would  be  a  fruitless  effort  to  attempt  to  prove 
negatively,  that  there  was  not  evidence  to  be  found  within  the 
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jurisdiction,  of  the  handwriting  of  an  attesting  witness  who,  it 
appears,  was  never  within  the  State.  Tlie  law  will  not  exact 
so  unreasonable  a  thing.  All  that  can  be  required  in  any  case 
is,  that  reasonable  diligence  should  be  used  to  procure  evidence 
of  the  handwriting  of  the  subscribing  witness ;  and,  under  the 
pecuHar  circumstances  of  this  case,  such  diligence  was  shown 
by  the  evidence  offered. 

This  branch  of  the  case  has  thus  far  been  considered  upon 
the  assumption  that,  in  the  absence  of  the  attesting  witness, 
the  next  best  evidence  of  the  execution  of  a  deed  is  proof  of 
the  handwriting  of  such  witness,  and  such  is  the  rule  established 
by  very  many  authorities. 

Why  proof  of  the  handwriting  of  a  subscribing  witness  should 
be  better  evidence  of  the  execution  of  an  instrument  than  that 
of  the  obligor,  is  not  very  apparent,  and  the  attempts  to  give  a 
reason  have  not,  in  my  judgment,  been  very  satisfactory.  Sena- 
tor Tracy,  in  the  case  of  Jackson  v.  Waldron,  13  Wend.  19T, 
gives,  as  reasons  for  the  rule,  that  a  persons  runs  a  greater  risk 
"  in  forging  the  signature  of  both  witness  and  party  than  of  the 
party  alone,"  and  "that,  in  the  suit  on  the  obligation,  the  person 
whose  name  was  forged  as  the  subscribing  witness  would  be  a 
competent  witness  to  prove  the  forgery  of  his  signature  ;  while 
a  party  might  be  compelled  to  sit  silently  by,  as  I  have  myself 
witnessed,  an  see  an  instrument,  to  which  he  was  an  utter 
stranger,  proved  by  evidence  of  his  handwriting  to  have  been 
executed  by  him."  'No  one  can  doubt  that  proof  of  the  hand- 
writing of  both  the  subscribing  witness  and  party  would  be 
more  satisfactory  than  that  of  either  one ;  but  this  is  a  begging 
of  the  question,  which  is  not,  whether  a  person  would  incur 
greater  risk  in  forging  the  signature  of  both  witness  and  party, 
than  of  the  party  alone  ;  but  the  instrument,  according  to  most 
of  the  authorities,  and  such  seems  to  be  the  rule  in  New  York, 
is  to  be  admitted  in  evidence,  upon  proof  of  the  handwriting  of 
the  witness  alone ;  and  surely  a  person  would  incur  no  greater 
risk  in  forging  his  signature  than  that  of  the  party. 

The  other  reason,  assigned  by  Senator  Tracy,  is  equally  un- 
satisfactory. It  is  only  in  cases  where  the  subscribing  witness 
cannot  be  had,  that  proof  of  the  handwriting  of  either  witness 
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or  party  is  allowed.  How,  then,  is  it  possible  for  a  subscribing 
witness  to  be  present  to  prove  the  forgery  of  his  name,  to  the 
genuineness  of  which  a  witness  is  testifying  ? 

Another  reason  given  for  the  rule  is,  that  the  witnesses,  who 
subscribe  at  the  time  of  the  execution,  are  agreed  upon  by  the 
parties  to  be  the  only  witnesses  to  prove  it,  which,  in  the  lan- 
guage of  the  Supreme  Court  of  New  York,  in  the  case  of  Hall 
V.  Phelps,  2  Johns.  451,  "  is  not  conformable  to  the  truth  of 
transactions  of  this  kind,  and,  to  speak  with  all  possible  delicacy, 
is  an  absurdity."  Again,  the  same  court,  in  the  case  of  Henry 
V.  Bishop,  2  Wend.  575,  after  quoting  the  foregoing  paragrah 
from  2  Johnson,  says,  "  This  remark  is  perfectly  right,  not  only  as 
regards  notes,  but  instruments  under  seal ;  but  the  old  rule  has 
been  adhered  to  by  this  court  in  regard  to  sealed  instruments." 

So  in  Pennsylvania,  although  the  old  rule  has  been  adopted, 
yet  it  was  agreed  by  the  whole  court  that  proof  of  the  hand- 
writing of  the  party  was  more  satisfactory  than  that  of  the  sub- 
scribing witness.     3  Bin.  195 ;  10  S.  &  W.  199. 

In  Georgia,  also,  where  proof  of  the  handwriting  of  the  sub- 
scribing witness  is  required,  the  court  after  admitting  that  proof 
of  the  handwriting  of  the  party  executing  the  instrument  is  bet- 
ter evidence  of  the  execution,  make  this  remark :  "  Hitherto, 
however,  a  technical  and  artificial  rule  has  prevailed  over  right 
reason  in  relation  to  this  subject."  Watts  v.  Kilburn,  7  Georgia, 
358. 

No  court  in  this  country,  so  far  as  I  have  examined,  has  ex- 
pressed itself  satisfied  with  the  rule  which  makes  proof  of  the 
handwriting  of  the  attesting  witness  better  evidence  than  that 
of  the  party,  though  several  have  felt  constrained,  by  the  force  of 
authorities,  to  adopt  it. 

The  authorities  upon  this  question  are  not,  however,  all  on 
one  side.  A  number  of  as  respectable  courts  as  any  in  the 
Union  have  held,  that  when  the  subscribing  witnesses  to  a  deed 
are  not  within  the  jurisdiction  of  the  court,  proof  of  the  hand- 
writing of  the  party  is  sufficient  to  authorize  it  to  be  read  in 
evidence.  Such  have  been  the  decisions  in  Maine,  Massachu- 
setts, Kentucky,  and  Alabama.  25  Maine,  90;  Homer -y.  Wal- 
lis,  11  Mass.  311 ;    Valentine  v.  Piper,  22  Pick.  85 ;    Scutney  v. 
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Overton,  4  Bibb,  445;  Yocum   v.  Barnes,  8  B.    Monroe,  496; 
Mardis  v.  Shakelford,  4,  Ala.  503  ;  Cox  v.  Davis,  IT  Ala.  T17. 

In  I^ew  York,  as  lias  been  already  sworn,  the  old  rule  has 
been  repudiated  except  as  to  instruments  under  seal. 

Greenleaf,  in  the  1st  volume  of  his  work  on  Evidence,  §  575, 
after  stating  that  in  certain  cases  an  instrument  may  be  admit- 
ted in  evidence  upon  proof  of  the  handwriting  of  the  subscribing 
witness,  adds,  "  the  instrument  may  also  in  such  cases  be  read 
upon  proof  of  the  handwriting  of  the  obligor  or  party  by  whom 
it  was  executed." 

In  this  State  the  question  has  now  arisen  for  the  first  time ; 
and  in  determining  it,  I  have  no  hesitation  in  holding,  that  proof  of 
the  handwriting  of  the  grantor  to  a  deed  furnishes  altogether  more 
satisfactory  evidence  of  its  execution  than  would  proof  of  the 
handwriting  of  the  subscribing  witness.  "When  the  attesting  wit- 
ness cannot  be  had,  the  law  requires  the  next  best  evidence,  which 
means  the  next  best  evidence  of  those  facts  to  which  the  attest- 
ing witness,  if  present,  would  be  called  upon  to  testify,  that  is, 
not  merely  that  he  signed  the  paper  as  a  witness,  but  that  the 
party  executed  the  instrument.  It  is  difficult  to  account  for  the 
signatureof  a  party  to  a  writing  which  he  did  not  execute;  but 
it  is  easy  to  imagine  how  a  forged  instrument  might  be  esta- 
blished against  him,  when  it  is  only  necessary  to  procure  the 
name  of  a  person  as  a  subscribing  witness  to  such  an  instrument, 
and  then  establish  it  by  proof  of  the  handwriting  of  the  witness. 

As  a  general  rule,  therefore,  whenever  the  subscribing  wit- 
nesses to  an  instrument  are  beyond  the  jurisdiction  of  the  court, 
its  execution  may  be  proved  by  proof  of  the  handwriting  of  the 
grantor  or  obligor  {a). 

This  rule  does  not  of  course  apply  to  instruments  which  the 
laws  requires  to  be  attested  by  witnesses.  In  such  cases  evi- 
dence of  the  handwriting  of  both  party  and  witness  would  be 
requisite. 

Section  41,  oh.  24  of  the  Revised  Stautes,  has  been  referred  to 
as  having  a  bearing  upon  this  case.  That  section  relates  to  the 
proof  necessary  to  authorize  taking  an  acknowledgment,  not  to 
that  which  is  required  to  prove  the  execution  of  a  deed  when 
ofi'ered  as  evidence  in  a  court  of  law. 

Judgment  affirmed. 

(a)  Faalc  T.  Blake,  38  lU.  R.,  368. 
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James  Stephenson  Appellant,    v.  James  Thompson,  Appellee. 
APPEAL  FROM  CASS. 

A  verbal  agreement  to  purchase  land  for  the  benefit  of  another  is  void  under  the 
Statute  of  Frauds,  and  cannot  be  enforced  against  a  purchaser  who,  in  the 
absence  of  fraud,  has  paid  for  the  land  with  with  his  own  money  and  taken 
a  conveyance  in  his  own  name  (a). 

A  resulting  trust  is  not  founded  on  a  contract.  The  whole  or  part  of  the  consid- 
eration-money must  be  paid  to  raise  such  a  trust  in  favor  of  a  party. 

Where  an  agreement  existed  in  parol  between  A  and  B  that  A  should  pay  for 
certain  lands,  and  on  being  reimbursed  by  B  therefor  A  should  convey  them 
to  B,  and  the  same  lands  were  sold  at  sheriff's  sale  and  bought  by  A  with  his 
own  money,  and  were  conveyed  to  him  by  the  sheriff: — 

Held,  that  the  sheriff  had  no  authority  to  take  a  mortgage  either  from  the  pur- 
chaser at  the  sale  or  his  assignee  ;  and  that  the  contract  between  A  and  B 
was  simply  a  contract  for  a  purchase  of  the  premises,  and  did  not  possess  any 
attribute  of  a  mortgage. 

Where  a  sheriff's  deed  recites  the  fact  that  the  certificate  of  purchase  was  as- 
signed, it  will  be  held  to  be  prima  facie  evidence  of  that  fact. 

An  acknowledgment  is  not  any  part  of  a  sheriff's  deed.  Like  all  other  deeds, 
except  those  executed  by  married  women,  a  sheriff's  deed,  when  its  execu- 
tion is  proved,  is  valid  without  any  acknowledgment. 

The  decree  in  this  case  was  entered  by  Minshall,  Judge,  at 
the  May  term,  1851,  of  the  Cass  Circuit  Court.  The  com- 
plainant in  the  court  below  took  this  appeal  and  assigned  errors. 

The  facts  of  the  case  are  set  out  in  the  opinion  of  the  court. 

M.  McCoNNEL,  for  appellant. 
R.  S.  Blackwell,  for  appellee. 

Tkumbull,  J.  Stephenson  filed  his  bill  in  chancery  to  the 
October  term,  1849,  of  the  Circuit  Court  of  Cass  county,  alleg- 
ing, in  substance,  that  one  Lindsay,  in  1841,  was  the  owner  of  a 
lot  of  land  in  Beardstown,  in  said  county ;  that  Ormsby,  Hite 
&  Co.  during  the  same  year  purchased  said  lot  at  a  sheriff's  sale 
on  an  execution  issued  upon  a  judgment  in  their  favor  and 
against  Lindsay ;  that  no  deed  was  ever  made  to  Ormsby,  Hite 
&  Co.,  but  they  took  a  certificate  of  purchase,  and  were  willing 
that  Lindsay  should  redeem   the  premises  after  the   term  pre- 

(o)  Holme*  t.  Holmes,  44  111.  R.,  168. 
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scribed  by  law  had  expired,  on  the  payment  of  their  bid  for  the 
same  and  interest ;  that  Lindsay,  in  1846,  the  property  still  being 
in  his  possession,  procured  the  defendant,  Thompson,  to  pur- 
chase the  lot  for  him,  and  become  responsible  to  Ormsby,  Hite 
&  Co.  for  the  purchase-money;  and  thereupon  Ormsby,  Hite  & 
Co.  assigned  to  Thompson  the  certificate  of  purchase  of  the  lot, 
arid  the  sheriff  of  Cass  county,  at  the  request  of  Lindsay,  made 
a  deed  to  Thompson ;  that  no  money  was  paid  at  the  time  of 
the  transfer  of  the  certificate,  but  Ormsby,  Hite  &  Co.  sold  the 
-property  on  a  credit  and  took  the  notes  of  Thompson,  payable 
at  a  future  day ;  that  it  was  agreed,  between  Lindsay  and 
Thompson,  that  the  conveyance  to  the  latter  should  be  for  the 
use  of  the  former,  and  that  the  money  advanced  or  to  be  ad- 
vanced by  Thompson  should  be  a  loan  to  Lindsay  on  the  security 
of  the  lot ;  that  Thompson  should  take  possession  of  the  premises 
and  receive  the  rents  until  reimbursed  his  advances,  or  until 
Lindsay  should  otherwise  pay  him  said  sum ;  and  that  a  written 
contract  was  made  and  signed  by  the  parties  to  the  foregoing  effect : 
That  Lindsay  immediately  advanced  to  Thompson  part  of  the 
money  to  pay  Ormsby,  Hite  &  Co.,  and  Thompson  immedi- 
ately took  possession  of  the  premises,  on  which  were  valuable 
buildings,  yielding  a  large  rent,  which  was  received  by  Thomp- 
son from  that  time  forth  ;  that  shortly  after  making  the  afore- 
said contract,  Lindsay  departed  this  life,  and  the  written  con- 
tract was  lost,  or  had  been  taken  from  the  papers  of  Lind- 
say; that  Lindsay,  during  his  life,  made  various  payments  to 
Thompson,  including  rents,  and  that  after  Lindsay's  death, 
Thompson,  still  having  possession,  continued  to  receive  the 
rents  until  the  sums  paid  by  Lindsay  and  the  rents  have  more 
than  reimbursed  him  for  all  his  advances ;  that  Stephenson,  the 
complainant,  in  1846,  and  before  the  decease  of  Lindsay,  reco- 
vered a  judgment  against  him,  and  that  on  an  execution  issued 
upon  said  judgment  the  premises  in  question  were  sold,  and  pur- 
chased by  Stephenson,  who  received  a  sheriff's  deed  for  the 
same  in  1848.  The  prayer  of  the  bill  is,  that  Thompson  be 
decreed  to  account  for  the  rents  and  moneys  received  ;  and,  in 
case  they  are  not  equal  to  his  advances,  that  the  complainant  be 
permitted  to  redeem  the  lot,  as  Lindsay  would  have  had  a  right 
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to  do  under  the  contract ;  or  if  the  receipts  by  Thompson  exceed 
his  advances,  that  he  should  account  for  the  excess.  By  an 
amended  bill  it  is  alle2:ed  that  Thompson  never  obtained  a 
legal,  bona  fide  title  to  the  lot,  but  that  it  was  put  into  his  pos- 
session with  the  intent  to  defraud  the  creditors  of  Lindsay,  of 
whom  complainant  was  one,  and  with  an  understanding  that 
Thompson  should  hold  the  property  publicly  as  his  own,  but 
secretly  for  Lindsay,  and  that  he  still  fraudulently  retains 
the  possession  against  the  complainant ;  that  whatever  rights 
Thompson  acquired  to  the  property  he  took  in  trust  and  for  the 
use  of  Lindsay,  and  that  it  was  verbally  agreed  between  them 
that  Thompson  should  hold  the  property  as  trustee  for  Lindsay ; 
that  a  written  contract,  showing  said  secret  trust,  was  drawn  up 
between  the  parties,  but  which,  owing  to  the  sudden  death  of 
Lindsay  and  the  fraud  of  Thompson,  was  never  signed ;  and  that 
said  agreement  is  legally  and  equitably  binding  upon  Thomp- 
son, notwithstanding  it  is  not  evidenced  by  any  writing  signed 
by  the  parties.  The  amended  bill  prays  to  have  the  title  to  the 
lot  determined  and  quieted  in  the  complainant,  as  against  the 
claims  of  Thompson,  and  for  general  relief. 

Thompson,  in  his  answer,  admits  that  Lindsay  owned  the 
property  in  1841,  and  that  it  was  sold,  and  purchased  by  Orms- 
by,  Hite  &  Co.,  as  alleged  in  the  bill ;  that  he  subsequently 
purchased  the  premises  and  took  an  assignment  of  the  certificate 
of  purchase  from  Ormsby,  Hite  <fe  Co.,  and  on  the  14th  of 
April,  1846,  obtained  a  deed  for  the  property  from  the  sheriff  of 
Cass  county  ;  denies  that  Lindsay  at  any  time,  either  before  or 
after  or  at  the  time  of  the  execution  of  the  deed,  paid  any  mo- 
ney or  other  valuable  thing  for  or  on  account  of  the  premises,  or 
that  he  advanced  any  part  of  the  consideration-money  to  Orms- 
by, Hite  &  Co.,  or  that  there  was  any  contract  by  which  Lind- 
say was  to  have  the  property  upon  the  receipt  of  a  certain  amount 
of  rents  or  money,  and  all  other  charges  of  a  similar  character ; 
admits  that  Lindsay  applied  to  him  in  1845,  stating  that  Orms- 
by, Hite  &  Co.  were  then  in  possession  of  the  premises,  were 
willing  that  he,  Lindsay,  or  any  one  he  could  find,  should  have 
the  property  upon  paying  them  the  amount  due  on  their  claim ; 
and  proposed,  as  he,  Lindsay,  could  do  nothing  himself,  that 
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Thompson  should  take  the  property  on  the  terms  proposed,  but 
denies  that  any  conditions  were  proposed  by  Lindsay  that  the 
property  should  enure  to  his  benefit  in  any  contingency,  or  that 
he  holds  the  same  in  trust,  .or  in  any  manner  for  thie  use  of  Lind- 
say ;  denies  all  charges  of  fraud  and  collusion  made  in  the  bill, 
but  admits  that  he  made  frequent  declarations  of  intended  bene- 
fits and  favors  to  Lindsay,  which,  without  explanation,  might 
give  color  to  the  claims  set  up  by  complainant ;  but  so  far  from 
intending  that  such  expressions  should  be  understood  as  an 
agreement,  he  declined  executing  a  written  contract  which  was 
once  presented  to  him  by  Lindsay  when  intoxicated,  and  which 
he  did  not  read,  but  understood  to  be  some  stipulation  in  refer- 
ence to  the  property  in  question  ;  denies  the  existence  of  any 
written  agreement  between  himself  and  Lindsay  at  any  time,  or 
any  verbal  contract  in  reference  to  the  premises,  and  sets  up  the 
provisions  of  the  Statute  of  Frauds  and  Perjuries  in  reference  to 
any  parol  contract  or  declarations  which  he  may  have  admitted 
or  which  may  be  proved  against  him. 

The  evidence  shows  that  Ormsby,  Hite  &  Co.  took  possession 
of  the  property  in  controversy  in  1843,  after  the  expiration  of 
the  time  within  which  a  redemption  was  allowed  by  law,  and 
retained  possession  of  the  same  till  the  sale  to  Thompson,  in 
1845  ;  that  Thompson  purchased  the  property,  at  the  instance  of 
Lindsay,  for  the  sum  of  $554.63,  of  which  two  hundred  dollars 
were  paid  down,  and  for  the  balance  Thompson  gave  his  note, 
'  payable  in  five  months,  with  ten  per  cent,  interest,  which  he 
subsequently  paid  ;  that,  at  the  time  he  bought,  he  took  an  as- 
signment from  Ormsby,  Hite  &  Co.  of  their  certificate  of  pur- . 
chase,  and  subsequently  obtained  a  deed  from  the  sherifi";  that 
no  contract  in  writing  ever  existed  between  Thompson  and 
Lindsay  in  reference  to  the  land,  but  there  was  a  parol  under- 
standing between  them,  that  Thompson  should  convey  the  pre- 
mises to  Lindsay,  on  being  reimbursed  his  advances  by  Lind- 
say ;  that  Lindsay  paid  no  part  of  the  purchase-money  for  the 
lot,  but  that  the  whole  amount  was  paid  to  Ormsby,  Hite  & 
Co.,  by  Thompson  ;  and  that  the  complainant  obtained  judg- 
ment against  Lindsay,  as  alleged  in  his  bill,  purchased  the  pre- 
mises at  a   sherifi" 's   sale,  on    an    execution  issued    upon  said 
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judgment  for  the  sum  of  ten  dollars,  and  subsequently  obtained 
a  sheriff's  deed  therefor. 

Uj)on  this  state  of  facts,  it  is  very  clear  that  Lindsay  had  no 
such  interest  in  the  premises  as  could  be  asserted  in  a  court  of 
equity,  and  the  complainant  can  claim  no  greater  rights  than 
Lindsay  possessed,  unless  the  property  was  held  by  Thompson 
fraudulently,  as  respects  the  rights  of  creditors,  of  which  there 
is  not  a  shadow  of  evidence  in  the  record. 

The  property  was  purchased  by  Thompson  in  his  own  name, 
and  paid  for  with  his  own  money.  He  was  not  guilty  of  any 
bad  faith  in  taking  the  title  to  himself,  but  he  received  it  with  the 
knowledge  and  consent  of  Lindsay.  The  most  that  can  be  said 
is,  that  he  agreed  by  parol  to  let  Lindsay  have  the  property,  on 
being  reimbursed  his  advances ;  but  how  does  this  differ  from 
any  other  case,  where  one  person  agrees  by  parol  to  convey  real 
estate  to  another,  on  the  payment  of  a  stipulated  price,  which 
would  clearly  be  a  case  directly  within  the  statute,  which  de- 
clares that  no  action  shall  be  brought  upon  any  contract  for  the 
sale  of  lands,  unless  the  same  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith  ?  A  verbal  agreement  to  purchase 
land  for  the  benefit  of  another  is  void,  under  the  statute  of 
frauds,  and  cannot  be  enforced  against  a  purchaser  who,  in  the 
absence  of  fraud,  has  paid  for  the  land  with  his  own  money,  and 
taken  a  conveyance  in  his  own  name.  Fox  v.  Heffner,  1  Watts 
&  Sergeant,  372  ;  Robertson  v.  Robertson,  9  Watts,  32  ;  Bartlett 
V.  Pickersgill,  1  Eden,  516.  The  same  principle  has  also  been 
twice  decided  at  the  present  term  of  this  court.  Penny  v. 
McHenry,  and  Tams  v.  Alexander  (a). 

These  cases  also  settle  the  principle,  that  no  trust  can  arise  in 
favor  of  Lindsay  upon  the  facts  of  this  case.  A  resulting  trust 
is  not  founded  on  a  contract;  and  clearly  LinJsay  could  have 
had  no  pretence  of  claim  to  the  property,  except  by  virtue  of 
his  parol  agreement  with  Thompson.  Lindsay  never  paid  any 
part  of  the  consideration-money  to  Ormsby,  Hite  &  Co.,  which 
could  alone  raise  a  resulting  trust  in  his  favor.  He  must  have 
been  in  a  position  to  take  the  contract  made  by  Thompson  off 
of  his  hands,  or  else  he  could  not  claim  to  be  substituted  to  his 
place.      He  cannot  prove  by  parol  a  new  contract  between  him- 

(a)  Post,  227. 
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self  and  Thompson,  different  from  the  one  on  which  the  latter 
got  the  property,  which  would  be  the  effect  of  allowing  him  to 
take  the  property  when  Thompson  had  received  his  advances 
out  of  the  rents. 

The  idea  that  Thompson,  after  fairly  purchasing  the  lot  in  his 
own  name,  and  paying  for  the  same  with  his  own  money,  should 
reimburse  himself  for  his  advances  out  of  the  rents  of  the  prop- 
erty, and  then  be  compelled  to  convey  it  to  a  person  who  paid 
no  part  of  the  purchase-money,  is  preposterous. 

It  has,  however,  been  insisted,  that  Thompson  took  the  deed 
to  himself  as  a  security  for  the  advances  he  made  for  Lindsay, 
and  that  the  conveyance  is  to  be  treated  as  a  mortgage.  The 
money  paid  Ormsby,  Hite  &  Co.,  for  the  land,  did  not  come 
from  Lindsay,  but  from  Thompson;  so,  also,  the  deed  was  not 
from  Lindsay,  but  from  the  sheriff",  w^hose  dvity  it  was  to  make 
an  absolute  conveyance  of  all  the  debtor's  interest  in  the  pre- 
mises. The  sheriff  had  no  authority  to  take  a  mortgage,  either 
from  the  purchaser  at  the  sale  or  his  assignee.  The  transaction 
between  Lindsay  and  Thompson  was  simply  a  contract  for  a 
purchase  of  the  premises  by  the  former  from  the  latter,  and  did 
not  possess  one  attribute  of  a  mortgage.  Fox  v.  Heffiier,  1 
Watts  &  Sergeant,  372;  Wright  v.  McNeeley,   11  Illinois,  241. 

Two  objections  have  been  taken  to  Thompson's  title.  First, 
that  there  is  no  evidence  of  an  assignment  of  the  certificate  of 
purchase  from  Ormsby,  Hite  &  Co.  to  him  ;  and,  secondly,  that 
the  sheriff* 's  deed  is  insufficient  to  pass  the  title,  for  the  reason 
that  it  is  not  properly  acknowledged,  the  acknowledgment  hav- 
ing been  taken  by  a  jDrobate  justice  of  the  peace,  instead  of  a 
clerk  of  some  court  of  record,  as  required  by  §  29,  ch.  24,  Rev. 
Stat. 

It  is  a  sufficient  answer  to  the  first  objection,  that  the  state- 
ment of  Dummer,  which  was  made  evidence  by  consent  of  par- 
ties, shows  that  the  certificate  of  purchase  was  assigned  ;  but  if 
this  were  not  so,  the  deed  from  the  sheriff"  recites  the  fact,  which, 
of  itself,  is  prima  facie  evidence  of  the  assignment.  See  Wiley 
V.  Bean,  1  Gilman,  302. 

To  the  second  objection,  it  may  be  answered  that,  admitting 
the  sheriff's  deed  to  be  insufficient  to  vest  Thompson  with  the 
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legal  title  to  the  premises,  the  facts  of  the  case  clearly  show  that 
he  is  equitably  entitled  to  them ;  and  it  would  be  strange,  indeed, 
if,  in  a  court  of  equity,  he  could  be  divested  of  real  estate,  of 
which  he  was  the  equitable  owner,  merely  because  he  was  not*, 
vested  with  a  title  clothed  in  all  the  forms  of  law.  An  acknowl- 
edgment is  not,  however,  any  part  of  a  sheriff's  deed.  Like  all 
other  deeds,  except  those  executed  by  married  women,  the  deed 
of  a  sheriff,  when  its  execution  is  proved,  is  valid  without  any 
acknowledgment.  Unless  duly  acknowledged,  it  would  not  be 
admissible  in  evidence  without  proof  of  its  execution,  and,  as 
the  statute  formerly  was,  it  could  not  have  been  recorded  with- 
out an  acknowledgment;  but,  when  its  execution  was  proved, 
as  we  are  bound  to  presume  was  done  upon  the  hearing  in  this 
case,  it  was  wholly  immaterial  whether  it  liad  ever  been  acknowl- 
edged or  not. 

Decree  affirmed  with  costs.  Decree  affirmed. 


"William  Davis,  Plaintiff  in  Error,  v.  Chakles  Easley  et  al., 
Defendants  in  Error. 

ERROR  TO  SCHUYLER. 

A  party  may  maintain  replevin  for  boards,  made  from  trees  wrongfully  cut  on 
his  land.  The  owner  of  property  wrongfully  taken  may  pursue  it,  so  long 
as  it  can  be  identified,  whatever  alteration  in  form  it  may  assume  ;  unless  it 
is  annexed  to,  or  made  a  part  of,  some  other  thing,  which  is  the  principal, 
as  timber  converted  into  a  house  {a). 

In  an  action  of  replevin,  to  recover  a  quantity  of  boards,  made  from  trees 
growing  in  the  open  and  uninclosed  woods  of  the  plaintifi",  a  part  of  the  same 
tract  of  land  being  inclosed  and  occupied  by  him,  to  sustain  his  action,  the 
plaintiff  introduced  a  deed  to  himself  of  the  land,  and  several  receipts,  show- 
ing that  he  had  paid  taxes  on  the  land,  which  were  excluded  from  the  jury: — 

SeW,  that  the  evidence  was  'prima  facie,  sufficient  to  authorize  the  plaintiff  to 
maintain  the  action. 

This  cause  was  heard  before  Minshall,  Judge,  at  the  August 
terra,  1850,  of  the  Schuyler  Circuit  Court. 

(o)  Anderson  v.  Waugh,  34  111.  R.,  436. 
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The  opinion  of  the  court  contains  a  fall  statement  of  the 
case. 

R.  S.  Blackwell,  for  the  plaintiff  in  error. 

Browning  and  Bushnell,  for  defendants  in  error. 

The  law  presumes  every  person  to  be  in  the  legal  seizin  and 
possession  of  land  to  which  he  has  a  complete  and  perfect  title. 
And  this  seizin  and  possession  is  coextensive  with  his  right,  and 
continues  until  he  is  ousted  by  an  actual  entry  into  and  posses- 
sion of  the  land  by  another,  under  a  claim  of  right.  Angell  on 
Lim.  400,  sect.  5. 

Every  presumption,  therefore,  is  to  be  made  in  favor  of  the 
true  owner,  and  a  bare  possession  is  evidence  of  no  more  than 
the  fact  of  a  present  occupation  by  right ;  for  the  law  will  never 
presume  a  wrong.     Angell  on  Lim.  404:,  sect.  6. 

These  presumptions  give  rise  to  the  doctrine  of  adverse  pos- 
session. A  disseizin  of  the  true  owner  is  necessary  to  uphold 
it.  Actual  violence  is  not  requisite  ;  but  the  adverse  possessor 
must  make  his  entry  and  take  possession  under  such  circum- 
stances, as  to  repel  the  presumption  of  an  entry  and  holding  by 
consent  of  the  true  owner,  and  in  subordination  to  his  title.  In 
other  words,  an  adverse  possession  is  an  "actual,  visible,  and 
exclusive  appropriation  of  land,  commenced  and  continued 
under  a  claim  of  right,  either  an  openly  avowed  claim,  or  under 
a  constructive  claim,  arising  from  the  acts  and  circumstances 
attending  the  appropriation,  to  hold  the  land  against  him  who 
was  seized."     Angell  on  Lim.  410,  sect.  11. 

It  is  the  occui^atiou,  with  an  intent  to  claim  against  the  true 
owner,  which  renders  the  possession  adverse.  It  is  not  posses- 
sion alone,  but  the  fact  that  it  is  accompanied  with  the  claim  of  a 
fee-simple  title,  which,  by  construction  of  law,  is  deemed  prima 
facie  evidence  of  such  an  estate.     Angell  on  Lim.  413,  sect.  11. 

It  is  a  question  of  intention,  and  the  jury  are  to  determine  the 
quo  animo.     Angell  on  Lim.  413,  sect.  11 ;  Id.  415,  sect.  12. 

The  possession  must  be  taken  under  a  claim  of  right ;  but  it 
need  not  be  a  valid  title ;    an  entry  under  color  of  title  is  suffi- 
25 
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cient.  Angell  on.  Lim.  435  ;  5  Grattan's  Kep.  110  ;  Northop  v. 
"Wright,  7Hill,488 ;  Bank  v.  Smyers,  2  Strobhart,  28,  29  ;  Gourdin 
V.  Davis,  2  Richardson's  Rep.  488  ;  Tillinghast's  Adams,  471. 

An  entry  under  a  deed,  from  one  having  no  title,  is  evidence 
of  a  seizin  in  fee,  by  disseizin.  Bradstreet  v.  Huntington,  5 
Pet.  433 ;  Boothby  v.  Hathaway,  20  Maine  Rep.  251 ;  French 
'V.  Rollins,  21  Maine  Rep.  372 ;  Higbee  v.  Rice,  5  Mass.  Rep. 
344. 

One  who  enters  into  the  possession  of  a  part  of  a  tract  of 
land,  under  a  deed  or  other  written  evidence  of  title,  is  adjudged 
to  be  in  possession  of  the  whole  tract  described  in  his  deed. 
Angell  on  Lim.  428,  sect.  21  and  22  ;  Proprietors  &c.  v.  Labo- 
ree,  2  Greenl.  275  ;  Noyes  v.  Dyer,  25  Maine  Rep.  468  ;  Crow- 
ell  V.  Beebe,  10  Verm.  33 ;  Bailey  v.  Carlton,  12  K  H.  Rep. 
9 ;  Thomas  v.  Harrow,  4  Bibb.  563  ;  Clark  v.  Courtney,  5  Pet. 
353  ;  ElHcott  v.  Pearl,  10  Id.  442  ;  Jackson  v.  Wheat,  18  Johns. 
40 ;  Same  v.  Newton,  18  Id.  360,  361 ;  Kennebeck  v.  Springer, 
4  Mass.  416 ;  Grafton  v.  Grafton,  8  S.  &  M.  90. 

The  fact  that  the  premises  in  question  was  woodland,  and 
adjoined  the  farm  of  the  plaintiff,  gives  him  a  legal  possession 
of  the  land ;  particularly  as  he  used  it  for  firewood.  Angell  on 
Lim.  433. 

Again,  where  a  person  purchases  land  adjoining  his  residence, 
he  is,  in  contemplation  of  law,  in  possession  cf  both  tracts. 
Hinton  v.  Fox,  3  Litt.  Rep.  383 ;  Ewing  v.  Burnett,  1  McLean, 
268 ;  S.  C.  11  Pet.  41. 

The  tax  receipts  were  admissible  to  show  the  extent  of  Davis's 
claim.     Angell  on  Lim.  425  ;  25  Maine  Rep.  473. 

The  true  owner  being  disseized  of  the  freehold,  can  main- 
tain no  action  for  any  injury  to  his  inheritance.  Bigelow  v. 
Jones,  10  Peck's  Rep.  161. 

In  all  cases,  possession  under  a  claim  of  the  fee  is  _prima  facie 
evidence  of  title.  Jackson  v.  Porter,  1  Paine,  466,  467 ;  Mason 
V.  Parke,  4  Id.  532 ;  Ricard  v.  Williams,  7  Wheat.  59 ;  Steele  v. 
Logan,  3  A.  K.  Marsh.  394. 

The  deed  from  Louderback  to  Davis  is  color  of  title.  It  pur- 
ports to  convey  the  fee-simple ;  expresses  a  consideration ;  cove- 
nants against  all  adverse  titles  ;  is  valid  upon  its  face,  and  duly 
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recorded,  and  his  entry  under  it  was  hostile,  and  in  his  own  right. 
He  took  possession  under  a  daim  of  title  ;  he  has  continued  that 
jjossession  for  thirteen  years;  he  has  made  valuable  improvements; 
it  is  a  part  of  his  plantation  ;  he  cuts  his  firewood  oflP  the  land ; 
he  has  paid  all  ^he  taxes  during  his  occupancy,  and  always 
claimed  title  in  fee.  At  all  events,  his  title  is  suffic'ent  against 
a  mere  trespasser.     Jackson  v.  Harder,  4  Johns.  202. 

Second.  Again  the  plaintiff  has  "  claim  and  color  of  title  made 
in  good  faith  "  ^vithin  the  meaning  of  tlie  act  of  March  2,  1839. 
Laws  1839,  p.  266,  sect.  1  and  2.  The  case  of  Irving  v.  Brown- 
ell,  11  111.  -102,  has  not  given  satisfaction  to  the  bar. 

Under  the  law  of  the  possession  of  the  defendant 

must  be  under  claim  of  title  ;  but  it  is  not  necessary  for  the  pos- 
sessor to  have  any  written  evidence  of  title.  Taylor  -y.  Buckner, 
2  A.  K.  Marsh.  18  ;  McCall  v.  I^ealy,  3  Watts's  E.  Y2. 

The  law  of  January  17,  1835,  required  "possession  by  actual 
residence"  under  a  "connected  title."  Laws  1835,  p.  42,  sect.  1. 
The  act  of  March  2,  1839,  requires — ^irst.,  Actual  possession, 
seven  years  ;  Second^  Under  claim  and  color  of  a  jpajper  title, 
made  in  good  laith  ;  Tliird,  And  payment  of  taxes,  seven  years. 

The  apparent  intention  of  the  legislature,  seems  to  have  been 
to  make  the  law  of  1839  more  efiectutJ  in  protecting  the  hona 
fide  settlor,  than  the  previous  laws.  And  the  court,  in  Irving  v. 
Brownell,  have  frustrated  this  intention.  In  fact,  the  law  of  1839, 
according  to  that  decision,  is  a  dead  letter  upon  the  statute-book. 
"A  title  which,  tested  by  itself,  would  appear  to  be  good,"  would, 
when  accompanied  with  seven  years'  possession,  be  a  protection 
to  the  settler  under  the  law  of  1835.  For  what  object  then,  was 
the  law  of  1839  enacted  ?  It  was  senseless  and  unmeaning,  if  the 
court  have  given  it  the  tru3  construction.  As  we  have  seen,  the 
law  of  1827,  required  a  possesssion  under  a  claim  of  title,  written 
evidenceof  the  claim,  and  actual  residence  are  unneccessary.  The 
law  of  1835,  requires  "  actual  residence  "  under  a  "  connected 
title  "  and  by  the  true  rule  of  construction  ;  this  chain  of  title 
must  \iQ  prima  facie  good,  that  is,  when  tested  by  itself,  and  not 
with  the  paramount  title.  If  the  latter  test  was  required,  the 
law  would  be  useless.  ISTow  the  law  of  1839,  was  really  intend- 
ed to  protect  a  still  weaker  class  of  titles,  than  those  contera- 
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plated  by  the  act  of  1835.  Instead  of  a  "  title  "  it  required  merely 
"  claim  and  color  of  title."  In  the  place  of  "  actual  residence  " 
upon  the  land,  it  requires  "  actual  possession,"  wliich  may  be  by 
inclosure,  cultivation,  residence,  or  any  of  the  various  acts,  which, 
according  to  the  principles  of  the  common  law,  are  necessary  to 
constitute  a  possession  of  land.  And  besides  "  claim  and  color 
of  title,"  and  "  actual  possession,"  the  law  of  1839  requires  this 
additional  fact  to  concur;  the  payment  of  "all  taxes  legally 
assessed  "  on  the  land  for  seven  successive  years.  The  legislature 
seem  to  have  acted  upon  the  j)resumption,  that  if  one  entered 
upon  land  under  claim  and  color  of  title,  and  disseized  the  true 
owner,  continued  his  possession  for  seven  years,  and  paid  all  of 
the  taxes  assessed  upon  the  land  during  that  period,  this  alForded 
conclusive  evidence  of  an  abandonment  by  the  owner  of  the 
paramount  title. 

In  their  construction  of  this  statute,  the  court  seem  to  have 
been  misled  by  the  words  "  good  faith."  This  means  nothing 
more  than  that  the  occupant  should  not  act  mala  fide  by  purchas- 
ing of  one  who  he  knew  had  no  title,  or  with  actual  notice  of  a 
paramount  title  in  another,  or  with  notice  that  his  own  title  was 
defective.  In  other  words  he  must  be  honest.  He  must  believe 
his  deed  to  be  valid,  and  that  it  conveys  to  him  a  good  title  to 
the  land,  although  it  may  turn  out  that  another  has  a  better  title. 
McCall  'y.  Nealy,  3  Watts,  Y2  ;  Moody  v.  Fleming,*  4  Geo.  K 
119  ;  Den  v.  Hunt,  1  Spencer,  493 ;  Jackson  v.  Thomas,  16  Johns. 
301 ;  Bank  v.  Smyers,  2  Strobh.  28  and  29  ;  Angell  on  Lim. 
435 ;  Tillinghast's  Adams,  4Y1. 

He  must  enter  under  a  claim  of  right.  His  claim  must  be 
colorable,  that  is,  give  him  an  apparent  right,  and  he  must  not 
act  mala  fide.     This  is  all  that  the  law  requires. 

This  statute  ought  to  be  construed  liberally,  it  is  emphatically 
a  statute  of  repose.  Conyers  'y.  Kenans,  4  Geo.  317  and  318  ; 
Fain  -y.  Garthright,  5  Geo.  12. 

Teeat,  C.  J.  This  was  an  action  of  replevin  brought  by 
Davis  against  Charles  and  Thomas  Easley,  for  the  recovery  of  a 
quantity  of  boards.  The  boards  were  found  by  the  sheriff  in  the 
possession  of  the  defendants,  and  delivered  to  the  plaintiff.    The 
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defendants  pleaded  two  pleas  :  First.  JSfoncepit.  Second.  That 
the  boards  were  the  property  of  the  defendants,  and  not  the  prop- 
erty of  the  plaintiff. 

It  appeared  in  evidence,  on  the  trial,  that,  in  February,  1849, 
two  cherry-trees  were  standing  and  growing  in  the  open  and 
uninclosed  woods,  on  a  tract  of  land  in  Schnyler  county,  known 
and  designated  as  one  hundred  acres  off  the  east  side  of  section 
twenty-one,  in  township  two  north,  of  range  one  west  of  the  fourth 
principal  meridian  ;  that  several  days  afterwards  the  trees  were 
felled  and  cut  up  into  saw-stocks,  by  some  person  unknown  ;  that 
the  defendants  hauled  the  stocks  to  a  saw-mill,  and  had  them  saw- 
ed into  boards ;  that  they  removed  the  boards  to  their  residence, 
from  whence  they  were  taken  by  the  sheriff.  The  plaintiff  then 
proved,  by  a  witness,  that  there  was  a  cabin  and  from  one  to  four 
acres  in  cultivation  on  the  tract  of  land  in  1836  ;  that  the  witness 
entered  upon  the  tract  in  the  spring  of  1837,  as  the  tenant  of  the 
plaintiff,  and  remained  in  possession  one  year,  during  which 
time  he  cleared  and  fenced  eight  acres  of  the  land ;  that, in  1838, 
the  plaintiff  built  a  cooper's  shop  on  the  tract,  which  he  has  used 
ever  since  ;.  that,  during  the  same  year,  the  plaintiff  set  out  an 
orchard  on  the  tract  of  from  three  to  five  acres,  which  is  about 
two  hundred  yards  from  his  house,  situate  on  an  adjoining 
tract  belonging  to  him  ;  that  at  the  time  of  the  cutting  down 
of  the  trees,  and  the  hauling  away  of  the  logs,  there  were 
eighteen  or  twenty  acres  of  the  tract  inclosed  and  under  cul- 
tivation, besides  the  orchard  ;  that  the  plaintiff,  on  all  occa- 
sions, claimed  to  be  the  owner  of  the  whole  tract,  and  the 
improvements  thereon  had  been  in  his  possession,  or  that  of  his 
tenants,  ever  since  1837;  and  he  had  cut  his  firewood  on  the 
tract  during  all  that  time.  The  plaintiff  read  in  evidence  a 
deed  from  Louderback  and  wife  to  himself,  for  the  one  hundred 
acres  of  land,  bearing  date  the  19th  of  April,  1836,  and  acknowl- 
edged and  recorded  during  the  same  month.  The  deed  recited 
a  consideration  of  $750,  and  contained  covenants  of  seizin  and 
general  warranty.  He  also  read  in  evidence  several  receipts  of 
the  collector,  showing  that  he  had  paid  all  taxes  on  the  land  from 
the  year  1840  to  1848,  both  inclusive.  This  was  all  of  the  evi- 
dence in  the  case.     At  the  instance  of  the  defendants,  the  court 
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afterwards  excluded  the  deed  and  tax  receipts  from  the  consid- 
eration of  the  jury.  A  verdict  was  returned  in  favor  of  the 
defendants ;  and  they  had  judgment  for  costs,  and  the  return  of 
the  property  replevied. 

If  the  plaintiff  was  the  owner  of  the  trees,  there  can  be  no 
doubt  of  his  right  to  maintain  replevin  for  the  boards.  The  prop- 
erty in  the  trees  was  not  changed  by  manufacturing  them  into 
lumber.  The  title  still  continued  in  the  former  owner.  The 
property  was  still  capable  of  being  identified.  The  owner  of 
property,  wrongfully  taken,  may  pursue  it,  so  long  as  it  can  be 
identified.  Whatever  alteration  in  form  it  may  assume,  the 
owner  may  reclaim  it,  in  its  new  shape,  if  he  can  establish  the 
identity  of  the  original  materials ;  as  where  cloth  is  made  into  a 
garment,  trees  into  rails  or  boards,  or  iron  into  bars.  The  wrong- 
ful taker  cannot  by  any  act  of  his  own  acquire  title  against  the 
owner,  unless  he  destroys  the  identity  of  the  thing,  or  annexes  it 
to,  and  makes  it  a  part  of,  some  other  thing,  which  is  the  princi- 
pal; as  the  conversion  of  grain  into  malt,  coin  into  a  cup,  or 
timber  into  a  house.  2  Blackstone's  Comm.  404;  2  Kent's 
Comm.  363 ;  Snyder  v.  Yaux,  2  Rawle,  423  ;  Betts  v.  Lee,  5 
Johnson,  348  ;  Brown  v.  Sax,  7  Cowen,  95. 

Did  the  court  err  in  excluding  the  evidence  introduced  by  the 
plaintiff?  A  party  in  the  actual  possession  of  land  may  main- 
tain trespass  against  a  stranger,  for  any  disturbance  of  his  pos- 
session. The  law  presumes  that  he  is  rightfully  in  possession, 
until  the  contrary  appears.  And  in  actions  of  ejectment,  and  for 
injuries  to  the  inheritance,  the  possession  of  a  tract  of  land  by  a 
party,  claiming  to  be  the  owner  in  fee,  is  jprima  facie  evidence 
of  his  ownership  and  seizin  of  the  inheritance,  and  throws  upon 
his  adversary  the  burden  of  rebutting  the  presumption  thus  raised. 
Rickard  y.  WiUiams,  7  Wheaton,  69 ;  Steele's  Heirs  v.  Logan, 
3  A.  K,  Marshall,  39  4;  Jackson  v.  Porter,  Paine's  Rep.  457;  Day 
V.  Alverson,  9  "Wendell,  223 ;  Mason  i).  Park,  3  Scammon,  532. 
In  Sawyer  -v.  Newland,  9  Yermont,  383,  it  was  decided  that  an 
entry  by  a  party  upon  land,  under  a  conveyance,  and  cutting 
and  selling  timber  from  time  to  time,  and  exercising  acts  of 
ownership  over  the  land,  although  no  part  of  it  was  inclosed,  was 
a  sufficient  possession  to  maintain  an   action  of  trespass  against 
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a  stranger.  The  court  said  :  "  To  constitute  possession,  no  doubt, 
there  must  be  an  exercise  of  acts  of  ownership  on  the  land  itself.  It 
is  not  necessary  that  the  land  should  be  inclosed  by  a  fence,  as  is 
sometimes  understood."  Again  :  "  Cutting  wood  and  timber 
from  year  to  year,  disclaiming  any  ownership,  or  perhaps  without 
any  claim  of  title,  might  be  considered  as  nothing  more  than 
trespass ;  whereas,  the  same  acts  on  a  lot  of  land  marked  out, 
or  the  boundaries  of  which  were  designated  by  a  survey  or 
deed  recorded,  or  by  known  or  acknowledged  metes  and  bounds, 
and  under  a  claim  of  title,  would  be  treated  as  unequivocal  acts 
of  possession."  In  Penn.  v.  Preston,  2  Rawle,  14,  it  was  held 
that  the  possession  of  a  farm  drew  to  it  the  possession  of  the 
woodland  belonging  thereto,  though  not  inclosed  ;  and  that  the 
party  in  possession  of  the  farm  could  maintain  trespass  against 
a  wrongdoer,  for  destroying  timber  in  the  woodland.  It  was 
said  by  the  court :  "  In  this  case,  beyond  a  question,  the  posses- 
sion was  such  as  to  comprehend  the  timber,  though  not  inclosed. 
I  hold,  that  there  is  no  usage  of  the  country,  nor  rule  of  the  com- 
mon law,  nor  any  reason  requiring  a  man  to  inclose  his  timber 
land ;  and,  that  for  any  possible  purpose  that  can  be  named, 
the  woods  belonging  to  a  farm  are  as  well  protected  by  the  law 
without  a  fence  as  with  one."  In  Mackin  v.  Geortner,  14  Wen- 
dell, 239,  proof  that  the  premises  were  used  by  the  plaintiff  as  a 
wood-lot,  for  the  purposes  of  fuel  and  fencing,  was  held  to  be 
sufficient  evidence  of  actual  possession,  to  sustain  an  action  of 
trespass  for  cutting  timber  thereon.  The  court  remarked:  "  The 
plaintiff  had  all  the  possession  which  can  be  had  of  a  wood-lot, 
reserved  and  used  exclusively  for  fuel,  fencing,  &c.  A  constant 
and  uninterrupted  use  for  those  purposes,  is  undoubtedly  suffi- 
cient to  constitute  actual  possession,  and  to  enable  the  plaintiff  to 
maintain  trespass  for  any  encroachment  upon  it."  A  party  who 
enters  into  land  under  a  conveyance,  though  from  a  person  hav- 
ing no  title,  is  presumed  to  enter  according  to  the  description  in 
the  deed ;  and  his  occupation  of  a  part,  claiming  the  whole,  is 
construed  as  a  possession  of  the  entire  tract ;  and  such  occupa- 
tion will  enure  as  an  adverse  possession  of  the  whole,  and,  if 
continued  for  the  length  of  time  prescribed  by  the  statute  of 
limitations,  will  bar  the  entry  of  him  who  has  the  legal  title. 
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The  possession  is  considered  as  coextensive  with  the  claim  of 
title ;  and  the  entry  as  a  disseizin  of  the  true  owner  to  the  same 
extent  (a).  Lessee  of  Clark  v.  Courtner,  5  Peters,  318  ;  ISToyes  v. 
Dyer,  25  Maine,  468 ;  Crowell  v.  Bebee,  10  Vermont,  33  ;  Bai- 
ley V.  Carleton,  12  New  Hampshire,  9  ;  Hinton  v.  Fox,  3  Littell, 
380  ;  Ellicottv.  Pearl,  10  Peters,  412 ;  Bank  v.  Smeyers,  2  Strobh. 
24.  The  acts  and  declarations  of  a  person,  while  in  the  occupa- 
tion of  a  tract  of  land,  may  be  given  in  evidence  to  explain  the 
character  and  extent  of  his  claim  and  possession.  Jackson  v. 
McCall,  10  Johnson,  377;  Moore  v.  Moore,  21  Maine,  350; 
Shu m way  -y.  Holbrook,  1  Pickering,  114  ;  Eickard  v.  Williams, 
7  Wheaton,  50. 

In  this  case,  the  evidence  was  prima  facie  sufficient  to  authorize 
the  plaintiff  to  maintain  the  action.  He  entered  on  the  land 
under  a  conveyance  in  fee,  more  than  twelve  years  before  the 
injury  complained  of  was  committed.  During  all  of  that  time, 
he  had  the  uninterrupted  and  conclusive  possession  of  a  portion 
of  the  tract,  and  claimed  title  to  and  exercised  acts  of  dominion 
over  the  whole.  He  continued  to  extend  his  improvements,  and 
constantly  cut  firewood  on  the  part  uninclosed.  There  was  no 
confiicting  claim  to  any  part  of  the  tract.  He  paid  the  taxes 
assessed  on  the  entire  tract,  and  exercised  all  the  acts  of  owner- 
ship over  it,  that  are  ordinarily  exercised  by  proprietors  of  timber 
land.  The  woodland  adjoined  his  improvements,  and  formed  a 
part  of  his  plantation.  His  occupation  and  acts  were  all  con- 
sistent with  the  title  under  which  he  entered.  He  had  all  the 
possession  of  the  part  on  which  the  trees  were  cut,  that  can  well 
be  had  of  woodland,  set  apart  and  used  for  purposes  of  fuel  and 
timber.  It  has  been  shown,  that  an  inclosure  was  not  necessary 
to  give  him  the  actual  possession.  And,  in  the  absence  of  a 
fence,  what  other  possession  can  be  had  of  timber  land,  than  the 
constant  and  uninterrupted  use  of  it,  under  a  claim  of  title,  as  in 
this  case.  Under  these  circumstances,  there  can  be  no  reasona- 
ble doubt  of  the  right  of  the  plaintifi*  to  maintain  his  action 
against  a  stranger.  It  is  a  fair  presumption,  from  the  evidence, 
that  the  defendants  were  mere  trespassers  on  the  land.  Failing 
to  show  any  interest  in  themselves,  or  any  hcense  from  a  person 
having  title,  they  are  to  be  regarded  as  mere  intruders,  entering 

(o)  Turney  v.  Chamberlain,  15  111.  R.  273,  and  notes ;  Prettyman  v.  Wilkey,  19  111.  R.,  241 ; 
Dills  V.  Hubbard,  21  111.  R.,  328;  Welch  v.  Louis,  31  111.  R.,  458. 
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without  right  or  authority,  and  acquiring  no  rights  on  the  land, 
as  against  the  party  in  possession.  The  deed  was  clearly  admis- 
sible, to  show  the  nature  and  extent  of  the  plaintiff's  possession. 
It  defined  the  boundaries  of  the  land,  and  showed  the  kind  of 
estate  claimed.  The  tax  receipts  were  also  admissible.  The 
payment  of  taxes  indicated  that  the  plaintiff  claimed  title  to  the 
whole  tract.  It  likewise  tended  to  explain  the  character  and 
extent  of  his  possession. 

The  judgement  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  Alton  Marine  and  Fire  Insurance  Company,  Appellants, 
V.  IS^ATHANiEL  BucKMASTER  et  al..  Appellees. 

APPEAL  FROM  MADISON. 

On  a  bill  to  quiet  title,  where  the  complainant  relies  upon  the  answer  of  the 
defendant  to  justify  a  decree,  the  answer  should  be  so  explicit  as  to  show  a 
case  within  the  allegations  of  the  bill. 

A  court  of  law  is  the  proper  tribunal  for  the  adjudication  of  legal  titles,  and  it 
is  only  in  extraordinary  cases,  that  a  court  of  chancery  will  assume  the 
trial  of  such  titles.  Bills  filed  for  the  purpose  or  quieting  one  legal  title  by 
the  suppression  of  another,  are  received  with  great  caution. 

A  bill  to  quiet  title  is  only  entertained  by  a  court  of  equity,  because  the  party 
is  not  in  a  position  to  force  the  holder  of,  or  one  claiming  to  defend  under, 
the  adverse  title,  into  a  court  of  law  to  contest  its  validity  (a). 

This  was  a  bill  filed  by  the  Insurance  Company  against 
Buckmaster,  Godfrey,  Keating,  and  Krum,  to  quiet  the  title  to 
the  lots  of  land  described  in  the  opinion  of  the  court.  The 
opinion  gives  a  full  statement  of  the  case. 

At  March  term,  1850,  of  the  Madison  Circuit  Court,  Under- 
wood, Judge,  presiding,  the  bill  was  dismissed  at  the  cost  of  the 
complainants,  who  prayed  for  and  obtained  this  appeal. 

Davis  &  Edwards  for  appellants. 

W.  Martin,  for  appellees. 

(a)  Kennedy  V.  Northup,  ISin.R.,  152;  Smith  v.  McConnell,  17  111.  R.,  139,  and  notes, 
Fitts  V.Davis,  42  III.  R.,  391;  McFadden  v.  Worthington,45  111.  R.,  362;  Carroll  v.  StRfltord,  3 
How.  U.  S.  R.,  459. 
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Caton,  J.  This  bill  shows,  that  the  complainants,  on  the 
24th  of  March,  1838,  took  a  mortgage  from  Holderman,  on  lots 
five  and  six,  and  two  thirds  of  lot  seven,  in  block  twenty-five,  in 
Alton,  which  was  duly  acknowedged  and  recorded.  That  at 
the  February  term,  1838,  of  the  Madison  Circuit  Court,  Krum, 
as  executor  of  Emerson,  deceased,  recovered  a  judgment  against 
Holderman  for  $533.48  and  costs ;  that  Krum,  at  the  time  the 
mortgage  was  executed,  was  the  attorney  and  legal  adviser  of 
the  complainants  and  as  such  examined  the  title  to  these  lots 
for  them,  which  he  found  to  be  unincumbered  except  by  his 
judgment ;  that  he  assured  the  complainants,  that  he  had  suffi- 
cient collateral  security  for  the  payment  of  his  judgment,  and 
that  it  should  never  be  enforced  against  these  lots;  and  that, 
relying  upon  these  representations,  the  complainants  took  the 
mortgage;  that  at  the  April  term,  1846,  the  complainants  filed  a 
bill  to  foreclose  the  mortgnge,  to  which  Krum  was  made  a  party, 
and  in  which  it  was  charged,  that  any  lien  or  incumbrance 
which  Krum  might  have  upon  the  lots  in  question,  by  virtue  of 
his  judgment,  was  subsequent  and  subject  to  the  prior  title 
of  the  complainants;  and  prayed,  among  other  things,  that 
Krum,  as  executor,  might  be  foreclosed,  and  barred  of  and  from 
all  equity  of  redemption,  and  other  right  which  he  might  have 
in  the  mortgaged  premises ;  that  Krum  was  served  with  process, 
and  was  present  at  the  hearing  of  that  suit,  and  that  such  pro- 
ceedings were  had  therein  ;  that  Krum  was,  by  the  decree  of  the 
court,  foreclosed,  and  barred  of  all  equity  of  redemption,  and 
right  and  interest  in  the  premises;  that  under  that  decree  of 
foreclosure,  the  premises  were  sold  ;  the  complainants  became  the 
purchaser  and  received  a  deed,  which  was  dated  on  the  Yth  of 
May,  1844. 

The  bill  further  shows,  that  at  the  August  term  of  the  Madi- 
son Circuit  Court,  1840,  a  judgment  was  rendered  against  said 
lot  seven,  for  the  taxes  of  1839,  upon  which  that  lot  was  sold 
to  one  Marsh,  who  assigned  the  tax  certificate  to  the  complain- 
ants, who  took  tax-deed  for  the  lot  in  1845 ;  that  at  the  same 
time  a  similar  judgment  was  rendered  against  the  said  lot  five, 
which  was  sold  to  one  Prickett,  who  took  a  deed  therefor,  in 
1843,  who  on  the  9th  of  May,  1844,  conveyed  the  same  lot  to 
the  complainants,  the  deed  for  which  was  duly  recorded. 
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The  bill  farther  shows,  that  subsequent  to  the  decree  of  fore- 
closure, Krum  removed  from  the  State,  and  that  Keating  was 
duly  appointed  administrator  de  honis  non  of  the  estate  of 
Emerson,  and  that  the  defendants,  Godfrey  and  Buckmaster, 
pretend  that  they  have  become  the  owners  of  the  said  judgment 
by  some  purchase  or  transfer  from  Keating ;  that  they  caused 
an  execution  to  be  issued  upon  the  said  judgment,  upon  which 
the  lots  in  question  were  sold  to  Buckmaster,  under  which  sale 
he  claims  title  as  against  the  complainants. 

The  bill  further  shows,  that  the  complainants  have  contracted 
to  sell  to  one  Beall  the  west  half  of  lot  live,  and  have  agreed  to 
give  a  good  title  thereto,  and  that  a  portion  of  the  purchase- 
money  is  still  unpaid,  and  that  Beall  refuses  to  complete  the 
purchase,  alleging  that  the  property  belongs  to  Buckmaster ; 
and  that  the  said  claim  of  title  by  Buckmaster  is  injurious  to  the 
complainant  by  preventing  the  sale  of  the  lots  for  their  full  value. 

The  prayer  of  the  bill  is,  that  Buckmaster  may  be  decreed  to 
convey  all  his  title  to  the  complainants  and  for  general  relief. 

Keating  answers,  and  admits  his  appointment  as  adminis- 
trator, as  charged  in  the  bill  and  states,  that  as  such  he  assigned 
the  judgment  to  Godfrey  for  a  consideration  ;  denies  all  know- 
ledge of  the  mortgage  till  after  said  assignment,  and  denies 
knowledge  of  the  other  matters  charged  in  the  bill. 

Buckmaster,  by  his  answer  and  amended  answer,  admits  the 
judgment,  which,  he  says,  was  assigned  to  Godfrey  by  Keating, 
and  by  Godfrey  to  himself;  that  he  caused  an  execution  to  be 
issued  on  the  judgment,  which  was  levied  on  the  property  in 
question,  and  under  which  it  was  sold,  and  purchased  by  himself 
for  a  full  consideration,  for  which  a  deed  was  executed  to  him  by 
the  sheriff.  He  admits  the  mortgage  and  foreclosure,  but  denies, 
that  by  the  decree,  his  judgment  lost  its  priority ;  he  denies  the 
allegations  of  the  bill  as  to  the  representations  of  Krum,  or  that 
he  held  collateral  security  for  the  payment  of  the  judgment ;  he 
denies  that  the  property  or  any  part  thereof  was  legally  sold  for 
taxes. 

Godfrey  made  no  answer.  A  replication  was  filed  to  the  an- 
swers of  Keating  and  Buckmaster,  and  proofs  were  taken. 

The  proofs  and  exhibits  show  a  judgment  for  the  taxes  for 
the   year  1839  against  lots   five  and    seven,  in    block  twenty- 
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five,  and  a  precept  to  the  sheriff  for  the  sale  of  the  same; 
also  a  tax  deed  from  the  sheriff  to  Prickett,  for  lot  five  in  block 
twenty-five,  and  a  deed  from  him  to  the  complainant,  also  a  tax 
deed  from  the  sheriff  to  complainant,  for  lot  seven  in  block 
twenty-five. 

On  the  hearing,  the  Circuit  Court  dismissed  the  bill,  and  the 
complainants  bring  the  suit  here  by  appeal. 

Neither  the  record  nor  decree  in  the  suit  of  foreclosure,  appears 
in  this  record  ;  and  all  we  kno"w  of  what  they  contained,  we 
glean  from  the  imperfect  pleadings  of  this  suit.  This  bill  states 
that  it  was  averred  in  the  bill  of  foreclosure,  in  substance,  "that 
any  claim,  lien,  or  incumbrance,  that  the  said  Krum  might  have 
upon  the  said  lots  of  land,  under  and  by  virtue  of  the  said  judg- 
ment, as  executor  of  the  last  will  and  testament  of  the  said 
William  S.  Emerson,  deceased,  was  subsequent  to,  and  subject 
to  the  prior  title  of  yonr  orators."  As  to  the  decree  in  that 
case,  this  bill  avers  that  "  at  the  April  term  thereof  (of  the  Cir- 
cuit Court),  1841,  the  said  John  JVI.  Krum,  executor  as  above 
mentioned,  was,  by  a  decree  of  this  court,  foreclosed,  and  de- 
barred of  all  equity  of  redemption,  and  right  and  interest  in  and 
to  the  lots  of  land  above  mentioned." 

Buckmaster,  in  his  answer,  admits  "  that  the  complainants 
foreclosed  their  mortgage  against  John  A.  Ilolderman,  as  alleged, 
and  that  John  M.  Krum,  as  executor  of  William  k-,  Emerson, 
was  made  a  defendant  in  said  suit,  and  that  a  decree  was  en- 
tered against  Holderman,  as  averred  ;  but  this  respondent  denies 
that  the  said  decree  extinguished  the  said  judgment  in  favor  of 
the  said  John  M.  Krum,  or  that  the  said  judgment  lost  its  priority 
over  the  said  mortgage  of  the  complainants,  by  reason  of  the 
said  decree."  This  is  the  most  that  can  be  made  of  the  answer 
in  support  of  the  allegations  of  the  bill,  as  averring  the  contents 
and  effect  of  the  record,  in  the  suit  of  foreclosure  ;  and  I  am  of 
opinion  that  it  does  not  show  a  case,  in  which  the  court  had  a 
right  to  decree,  or  in  which  it  did  decree,  that  the  prior  judgment 
of  Krum,  should  be  postponed  to  the  mortgage.  Even  the  bill 
in  this  case,  shows  that  the  former  bill  described  a  subsequent 
judgment,  and  not  one  prior  to  the  mortgage;  and  it  was 
Krum's  rights  under  such  subsequent  judgment,  which  were 
barred  and  foreclosed  by  that  decree.     Any  one,  on  inspecting 
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that  record  as  it  is  described  in  this  bill,  might  well  conclude, 
that  it  was  some  subsequent  judgment,  and  not  the  prior  judg- 
ment, which  was  designed  to  be  concluded  by  the  decree.  But 
admitting  that  the  averments  of  this  bill  show,  that  the  prior 
judgment  was  described  in  the  former  bill,  and  was,  by  that  de- 
cree, postponed  to  the  mortgage,  still  that  is  not  admitted  by 
the  answer  of  Bnckmaster,  and  no  proof  was  taken  to  sustain 
that  averment.  The  answer  only  admits  that  the  mortgage  was 
foreclosed  against  Holderman,  as  alleged,  and  it  expressly  denies 
that  Krum's  rights  under  that  judgment  were  cut  off. 

I  am  of  opinion,  therefore,  that  this  record  does  not  show 
such  a  decree  in  the  former  suit,  as  bars  the  rights  of  Buck- 
master,  acquired  under  the  judgment  which  he  purchased  of 
Keating. 

The  remaining  question  is  in  relation  to  the  tax-title,  relied 
upon  by  the  complainant.  In  order  to  understand  that  properlv, 
we  must  refer  to  the  character  and  objects  of  this  bill.  The 
ostensible  end  of  this  suit  is  to  quiet  the  complainant's  title,  and 
remove  the  cloud  which  the  title  of  Bnckmaster  cast  upon  it. 
Buckmaster's  title  appears  prirna  facie  to  be  good  ;  and,  as  we 
think,  it  is  unimpeached  by  the  title  acquired  by  the  complain- 
ant under  the  mortgage.  Shall  we  inquire  into  the  tax-titles  set 
up  by  the  complainant  in  opposition  to  that  of  Buckmaster? 
A  court  of  law  is  the  proper  tribunal  for  the  adjudication  of 
legal  titles,  and  it  is  only  in  extraordinary  cases,  that  a  court 
of  chancery  will  assume  the  trial  of  such  titles.  Even  where  a 
legal  title  is  necessarily  involved  in  a  suit  in  chancery,  if  it  pre- 
sents any  difficulty,  it  is  very  frequently  sent  to  a  court  of  law 
for  trial.  And  bills  filed  for  the  purpose  of  quieting  one  legal 
title  by  the  suppression  of  another,  Lave  ever  been  received  by 
courts  of  equity  with  great  caution.  Trustees  vi.  Gray,  1  Littell, 
147.  "The  holder  of  a  legal  title,  not  in  actual  possession, 
cannot,  as  a  general  rule,  maintain  a  bill  to  quiet  his  title,  and 
to  compel  a  relinquishment  of  adverse  claims."  Harris  v.  Smith, 
2  Dana,  10 ;  Nevin  v.  Belknap,  2  Johns.  537. 

The  reason  why  the  party  out  of  possession  cannot  maintain 
such  a  bill  is,  that  he  may  bring  an  action  at  law,  to  test  his 
title,  which  ordinarily  a  party  in  possession  cannot  do.     Such 
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a  bill  is  only  entertained  by  a  court  of  equity,  because  the  party 
is  not  in  a  position  to  force  the  holder  of,  or  one  claiming  to  de- 
fend under,  the  adverse  title,  into  a  court  of  law  to  contest  its 
validity ;  and  this,  as  a  general  rule,  is  the  test  to  which  a  court 
of  equity  will  look  to  determine  whether  the  necessity  of  the 
case  requires  its  interference.  By  the  application  of  this  rule 
to  the  case  before  us,  we  see  that  we  are  not  called  upon  to  de- 
termine which  of  these  legal  titles  is  the  best. 

The  complainant  has  the  power  of  bringing  that  question 
before  a  court  of  law ;  and,  when  that  is  the  case,  as  that  court 
is  better  qualified  than  a  court  of  equity  to  try  those  legal  titles, 
they  should  be  turned  over  to  that  jurisdiction.  The  bill  shows 
that  the  complainant  has  sold  a  part  of  the  premises  in  contro- 
versy, and  that  the  purchaser  refuses  to  pay  the  purchase-money, 
in  consequence  of  the  adverse  title  held  by  Buckmaster.  Upon  a 
suit  brought  for  a  recovery  of  the  purchase-money  agreed  to  be 
paid,  the  purchaser  would  be  compelled  to  defend  himself,  by  set- 
ting up  the  outstanding  title  of  Buckmaster  ;  and  in  this  way,  the 
validity  of  that  legal  title  may  properly  be  presented  for  the  con- 
sideration of  a  court  of  law.  For  this  reason,  therefore,  without 
expressing  any  opinion  upon  the  validity  of  the  tax-titles,  we 
think,  that  no  decree  should  be  entered  in  the  Court  of  Chancery, 
which  shall  determine  the  relative  merits  of  the  titles  of  the 
parties. 

Upon  these  principles,  this  bill  contains  within  itself  the  most 
conclusive  reason  why  no  decree  should  be  entered  in  this  suit, 
founded  upon  the  decree  in  the  snit  foreclosing  the  mortgage. 
It  is  insisted,  by  the  complainant,  that  the  decree  in  the  fore- 
closure suit  secures  to  the  title  obtained  under  it  a  priority  over 
the  judgment.  If  that  be  so,  then  the  complainant  is  alread}'- 
secured  in  all  that  he  seeks  by  the  present  bill.  If  the  Insurance 
Company  is  not  satisfied  with  one  decree  securing  that  right,  how 
is  its  condition  improved  by  two  decrees  to  the  same  effect  ?  It 
may  have  the  same  pretext  for  filing  another  bill,  for  the  purpose 
of  obtaining  a  third  decree  of  a  similar  character;  and  so  on, 
without  limit.  If  the  company  has  such  a  decree  as  it  repre- 
sents, that  decree  needs  no  other  support,  and  furnishes  a  most 
satisfactory  reason,  why  the  relief  now  sought  should  be  denied. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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Treat,  C.  J.  In  my  opinion,  tlie  decree  of  foreclosure  should, 
in  a  collateral  proceeding,  be  held  to  hare  extinguished  the  lien 
of  the  judgment  on  the  mortgaged  premises.  In  other  respects 
I  agree  with  the  majority  of  the  court. 

Decree  ajirmed. 


The   County    of   Sangamon,  Plaintiff  in  Error,  v.   James  M. 
Brown  and  Mahala  Preston,  Defendants  in  Error. 

ERROR  TO  SANGAMON. 

So  much  of  the  92d  chapter  of  the  Revised  Statutes,  entitled,  "  Right  of  Way," 
as  relates  to  State  and  county  roads,  is  superseded  hy  the  38th  section  of  the 
93d  chapter  of  the  Revised  Statutes,  entitled  "  Roads ;"  the  latter  being  a  re- 
peal of  the  former  statute,  so  far  as  relates  to  the  matter  of  public  roads. 

The  right  of  appeal  in  such  case  is  limited  to  the  owner  of  the  land  through 
which  the  road  runs. 

An  appeal  maybe  taken  to  the  Circuit  from  the  decision  of  the  County  Court, 
and  the  appellant  may  inquire  into  the  regularity  and  validity  of  the  pro- 
ceedings relating  to  the  establishment  of  the  road ;  and  if  the  County  Court, 
in  directing  the  road  to  be  opened,  has  acted  without  authority  of  law,  the 
Circuit  Court  should  reverse  the  order,  and  leave  the  County  Court  to  com- 
mence proceedings  anew. 

If  the  County  Court  has  acquired  jurisdiction  of  the  matter,  and  has  proceeded 
regularly,  then  the  only  question  to  be  reviewed  in  the  Circuit  Court  is  as 
to  the  amount  of  damages  the  appellant  will  sustain  by  the  construction  of 
the  road  across  his  land ;  whether  the  public  interests  demand  the  road,  and 
whether  the  fiscal  condition  of  the  county  will  justify  the  payment  of  the 
damages  awarded,  is  for  the  County  Court  to  decide. 

After  the  damages  have  been  assessed  in  the  Circuit  Court,  the  County  Court 
may  vacate  the  order  directing  the  road  to  be  made,  if  the  latter  court  shall 
consider  the  damages  allowed  are  greater  than  the  interests  of  the  county 
will  authorize  to  be  paid. 

No  appeal  is  given  to  the  owner  of  land,  until  after  the  County  Court  di- 
rects the  road  to  be  opened,  nor  can  land  be  appropriated  for  the  purposes 
of  a  road,  until  such  an  order  has  been  made. 

An  appeal  does  not  lie  from  a  decision  of  the  County  Court,  refusing  to  open 
and  construct  a  road. 

Tenants  in  common  may  join  in  an  appeal,  but  parties  having  different  inter- 
ests cannot  do  so ;  they  must  prosecute  separate  appeals. 

A  county  is  liable  for  costs,  where  an  appeal  is  taken  from  the  order  of  the 
County  Court  in  relation  to  damages  for  opening  roads,  if  the  appeal  is  suc- 
cessfully prosecuted ;  and  a  material  increase  in  the  assessment  of  damages, 
is  to  be  deemed  a  successful  prosecution  of  the  appeal. 
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In  an  appeal,  the  owner  of  the  land  takes  the  affirmative,  on  the  trial  of  the 
appeal.  He  has  to  prove  title  to  the  land,  and  show  that  he  will  sustain 
damage  by  the  construction  of  the  road.  The  county  is  the  defendant  in 
these  proceedings. 

The  owner  of  the  land  through  which  a  road  is  to  be  made,  must  object  to  its 
location  across  his  land  in  the  first  instance,  or  he  will  be  concluded  from  in- 
sisting upon  damages.  Such  party  must  claim  damages  at  the  proper  time, 
so  that,  if  the  county  considers  the  damages  too  great,  the  project  may  be 
abandoned,  or  the  road  located  elsewhere. 

The  damages  assessed  must  be  paid  by  the  county  before  the  road  can  be  con- 
structed. The  only  way  to  avoid  the  payment  of  the  damages  assessed,  is 
to  vacate  the  order  directing  the  road  to  be  opened. 

The  statute  expressly  makes  a  county  liable  for  costs,  where  a  judgment  is  re- 
covered against  her. 

This  cause  was  tried  before  Davis,  Judge,  at  the  November 
term,  1851,  of  the  Sangamon  Circuit  Court. 
The  facts  are  stated  in  the  opinion  of  the  court. 

S.  T.  Logan,  for  the  county. 

W.  J.  Ferguson,  for  defendants  in  error. 

Treat,  C.  J.  It  appears,  from  the  rec.ird  in  this  case,  that 
Brown,  Conner,  and  Preston,  severally  claimed  damages  on  ac- 
count of  the  location  of  the  road  over  their  lands.  The  damages 
of  Brown  were  assessed  at  $3 ;  and  those  of  Conner  and  Pres- 
ton at  62  1-2  cents  each.  Upon  the  report  of  the  appraisers, 
the  County  Court  made  an  order  that  the  road  should  be  opened, 
as  soon  as  the  damages  should  be  paid  by  the  applicants  for 
the  road.  From  that  order,  and  the  assessment  of  damages, 
Brown  and  Preston  joined  in  an  appeal  to  the  Circuit  Court. 
In  that  court,  the  matter  was  submitted  to  a  jury  as  one  cause, 
who  found  that  Brown  would  sustain  twenty  dollars  damages 
by  the  opening  of  the  road,  and  that  Preston  would  not  sustain 
any  damages.  The  court  rendered  a  judgment  against  the 
county,  and  in  favor  of  Brown,  for  twenty  dollars  and  the  costs 
of  the  proceeding.     The  county  sued  out  a  writ  of  error. 

It  is  insisted,  that  the  appeal  should  have  been  taken  directly 
from  the  decision  of  the  appraisers,  under  the  provisions  of  the 
92d  chapter  of  the  Revised  Statutes.  That  chapter  is  a  transcript 
of  an  act,  passed  on  the  28th  of  February,  1833.  It  provides  that. 
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in  the  location  of  a  public  road,  canal,  or  other  public  work, 
over  the  land  of  a  person  who  objects  thereto,  the  superintend- 
ent of  the  work  may  apply  to  a  justice  of  the  peace,  who  shall 
appoint  three  householders  to  assess  the  damages  that  such 
owner  will  sustain  ;  and  the  householders  are  required  to  make 
two  written  reports  of  the  assessment,  and  deliver  one  of  them 
to  the  superintendent,  and  the  other  to  the  justice ;  aud  either 
party  may  appeal  from  the  assessment  to  the  Circut  Court,  as 
from  the  judgments  of  justices  in  oi'dinary  cases. 

The  38th  section  of  the  93d  chapter  of  the  Revised  Statutes, 
which  is  a  transcript  of  the  30th  section  of  an  "  act  concerning 
public  roads,"  approved  the  20th  of  February,  1841,  provides 
that,  in  the  location  of  a  State  or  county  road  over  the  land  of 
a  person  who  objects  thereto,  the  commissioner,  superintendent, 
or  supervisor  of  the  road,  may  apply  to  a  justice  of  the  peace, 
who  shall  appoint  three  householders  to  assess  the  damages  that 
such  owner  may  sustain ;  and  the  householders  are  required  to 
make  two  written  reports  of  their  assessment,  and  deliver  one 
to  the  officer  having  charge  of  the  road,  and  the  other  to  the 
owner  of  the  land ;  "  which  award  or  assessment  of  damages 
shall  be  laid  before  the  County  Commissioners'  Court  for  con- 
sideration, who  shall  examine  the  matter;  and  should  they 
decide  the  amount  of  damages  is  not  unreasonable,  or  more 
than  should  be  given,  and  that  the  opening  and  improving  the 
road  is  called  for  by  the  public  interests,  and  the  finances  of  the 
county  will  justify,  they,  in  that  case,  will  approve  and  accept 
the  award,  and  order  the  money  to  be  paid  ;  and  the  same  being 
paid,  the  commissioner,  superintendent,  or  supervisor,  shall  pro- 
ceed to  open  and  construct  said  road ;  which  proceedings  being 
recorded  in  the  Commissioners'  Court,  the  right  of  way  shall  be 
thereby  secured;  provided,  that  the  corporation,  company,  owner 
or  owners  of  the  land,  shall  have  the  right  to  appeal  from  the 
decision  of  the  County  Court  to  the  Circuit  Court,  and  the  case 
shall  be  acted  upon  in  such  manner  as  the  court  may  determine, 
with  a  view  to  justice,  and  the  establishment  of  the  road,  who 
shall  make  such  order  therein  as  may  seem  right  and  just, 
which  decision  shall  be  final." 

In  our  opinion,  this  latter  provision  was  designed  to  supersede 
27 
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SO  mncli  of  the  former  provision  as  lias  any  relation  to.  State 
and  county  roads.  The  latter  statute  legislates  exclusively  upon 
the  subject-matter  of  public  roads,  and  being  repugnant  to  and 
inconsistent  with  the  former  statute,  must,  to  that  extent,  be 
understood  as  a  repeal  of  the  former,  by  necessary  implication. 
The  former  statue  required  one  copy  of  the  assessment  to  be 
delivered  to  the  justice ;  aijd  it  became  the  record  from  vs^hich 
an  appeal  was  to  be  prosecuted.  The  latter  statute  contains  no 
such  requirement ;  and,  consequently,  there  is  no  record  before 
the  justice,  from  which  an  appeal  may  be  taken.  The  justice 
has  no  official  knowledge  of  the  appraisement,  and,  therefore, 
cannot  himself  allow  an  appeal,  nor  make  any  return  to  the 
certiorari  which  issues  out  of  the  Circuit  Court,  in  the  case  of 
an  appeal  taken  before  the  clerk  of  that  court.  The  former  sta- 
tute allowed  either  party  to  appeal ;  whereas  the  latter  statute 
confers  the  right  on  the  owner  alone. 

In  this  case,  the  appeal  was  properly  taken  from  the  decision 
of  the  County  Court,  It  was  so  expressly  ruled  in  Hutchins  v. 
The  County  Commissioners,  1  Gilm.  346.  What  is  the  eifect 
of  such  an  appeal  ?  Undoubtedly,  the  appellant  may  inquire 
into  the  regularity  and  validity  of  the  proceedings  relative  to 
the  establishment  of  the  road  (a).  If  it  appears  that  the  County 
Court,  in  directing  the  road  to  be  opened,  has  acted  without 
authority  of  law,  it  is  the  duty  of  the  Circuit  Court  to  reverse 
the  order,  and  leave  the  County  Court  to  commence  proceed- 
ings ^^e  novo.  But,  if  the  County  Court  acquhed  jurisdiction 
of  the  subject-matter,  and  proceeded  regularly  in  its  exercise, 
the  only  other  question  to  be  reviewed  in  the  Circuit  Court  is 
as  to  the  amount  of  damages  that  the  appellant  will  sustain  by 
the  construction  of  the  road  across  his  land.  The  questions, 
whether  the  public  interests  demand  the  construction  of  the 
road,  and  whether  the  fiscal  condition  of  the  county  will  justify 
the  payment  of  the  damages  awarded,  are  matters  resting  in  the 
sound  discretion  of  the  County  Court,  with  the  exercise  of 
which  the  Circuit  Court  has  nothing  to  do.  Even  after  the 
damages  of  an  appellant  are  assessed  in  the  Circuit  Court,  the 
County  Court  may  vacate  the  order  directing  the  road  to  be 
constructed,  if  it  shall  be  of  the  opinion   that  the   damages  are 

(a)  Dunlap  v.  Mt.  Sterling,  14  111.  R.,  251 ;  Corley  v.  Kennedy,  28  111.  R.,  143. 
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greater  than  the  interests  of  the  county  will  authorize  to  be 
paid,  1^0  appeal  is  given  to  the  owner,  until  the  County  Court 
directs  the  road  to  be  opened  (a).  His  land  cannot  be  appropriat- 
ed for  the  purposes  of  a  road,  until  such  an  order  has  been  made. 
And  this  may  be  the  reason  why  the  legislature  took  away  the 
right  to  appeal  directly  from  the  assessment.  The  right  of 
appeal  is  made  to  depend  upon  the  affirmative  action  of  the 
County  Court.  If  no  such  action  is  had,  an  appeal  is  wholly 
unnecessary.  It  may  be,  that  under  the  comprehensive  lan- 
guage of  the  42d  section  of  the  27th  chapter  of  the  Revised 
Statutes,  any  person,  interested  in  the  location  of  a  road,  may 
appeal  from  the  order  of  the  County  Court  directing  it  to  be 
opened,  for  the  purpose  of  inquiring  into  the  regularity  and 
validity  of  the  proceedings.  But  no  appeal  lies  from  a  decision 
of  the  County  Court,  refusing  to  open  and  construct  a  road  (5). 

Parties  having  different  interests  cannot  join  in  an  appeal. 
Tenants  in  common  may  do  so,  for  their  interests  are  joint. 
But,  in  all  other  cases,  the  parties  complaining  of  the  decision 
must  prosecute  separate  appeals.  The  evils  of  a  contrary  prac- 
tice are  manifest.  If  all  the  parties,  affected  by  the  construction 
of  a  road  over  their  lands,  were  permitted  to  unite  in  an  appeal, 
there  might  be  twenty  different  cases  to  be  submitted  to  the 
same  jury,  and  as  many  different  judgments  to  be  entered  by 
the  court.  Such  a  practice  would  introduce  great  confusion 
and  embarrassment  into  the  proceedings  of  the  Circuit  Courts. 
The  present  casdwill  serve  to  illustrate  the  impropriety  of  such 
a  practice.  Brown  and  Preston,  having  separate  interests,  unite 
in  one  appeal ;  the  former  prosecutes  it  successfully,  while  the 
latter  fails  to  show  any  cause  of  action,  and  yet  avoids  the 
payment  of  costs  altogether.  If  each  had  taken  an  appeal,  the 
case  would  have  been  free  from  difficulty.  Brown  would  have 
recovered  his  costs  against  the  county ;  and  the  county  would 
have  obtained  a  judgment  for  costs  against  Preston. 

A  county  is  liable  for  costs,  where  an  appeal  of  this  character 
is  successfully  prosecuted.  And  a  material  increase  in  the  assess- 
ment of  damages  is  to  be  deemed  a  successful  prosecution  of 
the  appeal.  The  owner  of  the  land  is  to  be  regarded  as  the 
plaintiff.     He  takes  the  affirmative  on  the  trial  of  the  appeal  (c). 

(o)  Ferris  v.  Ward,  4  Gil.  K.,  504. 

(6)  Laws  of  1851,  p.  193 ;   but  no  appeal  or  writ  of  error  lies  to  Supreme  Court ;  Coon  v.  Ma- 
eon  Co.  22  ni.  R.,  666  ;  Marion  Co.  v.  Harper,  44  Ul.  R.,  483. 
(«)  Conn.  R.  R.  Co.  t.  Clapp,  1  Gush.  R.,  559. 
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He  has  to  prove  title  to  the  land,  and  show  that  he  will  sustain 
damages  by  the  construction  of  the  road  (a).  He  must  object,  in 
the  first  instance,  to  the  location  of  the  road  across  his  land,  or 
he  will  be  concluded  from  afterwards  insisting  upan  damages. 
He  must  claim  damages  at  the  proper  time  ;  so  that  if  the  county 
considers  the  payment  of  the  damages  too  great  a  sacrifice  for 
the  benefits  to  be  derived  from  the  road,  it  may  abandon  the 
project  altogether,  or  locate  the  road  elsewhere.  Fenis  v.  Ward, 
4  Gilra.  499  ;  Laws  of  1847,  p.  112,  §  4.  The  county  is  the 
defendant  in  proceedings  of  this  character.  She  is  bound  to 
pay  the  damages  assessed,  before  the  road  can  be  constructed. 
She  cannot  avoid  the  payment  of  the  damages  assessed  against 
her  on  the  appeal,  except  by  vacating  the  order  directing  the 
road  to  be  opened.  The  statute  expressly  makes  a  county  lia- 
ble for  costs,  where  a  judgment  is  recovered  against  her.  K6v. 
Stat.  ch.  27,  §  20. 

In  this  case  Brown  and  Preston  improperly  joined  in  the 
appeal ;  and,  if  the  objection  had  been  interposed  in  proper 
time,  it  should,  for  that  reason,  have  been  dismissed.  But,  in  the 
absence  of  such  objection,  the  Circuit  Court  should  have  tried 
the  appeal  as  two  different  causes,  and  entered  judgment  accord- 
ingly. The  judgment  will  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  Circuit  Court  to  docket  the  appeal  as  two 
distinct  cases,  and  proceed  to  dispose  of  the  same  accordingly. 

Judgment  reversed. 

(o)  President,  &c.  v.  Givens,  17  Dl.  R.,  256.  , 


Christophee  E.  Yates,  Plaintiff  in  Error,  v.  Thomas  Monkoe 
et  al.,  Defendants  in  Error. 

ERROR  TO  SCHUYLER. 

In  a  bill  for  discovery,  it  is  erroneous  to  make  one  a  party  who  may  be  called 
as  a  witness  on  the  trial  of  the  cause  for  which  the  discovery  is  sought. 

Upon  the  coming  in  of  the  answers  to  a  bill  for  discovery,  the  injunction,  which 
had  been  granted  upon  the  filing  of  the  bill,  having  been  dissolved,  it  is 
practically  an  end  of  the  suit  upon  such  a  bill.  It  is  erroneous  to  continue 
the  bill  for  discovery,  or  to  allow  a  supplemental  and  amendatory  bill  to  the 
original  bill  for  discovery. 
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A  court  of  chancery  will  reject  an  application  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  for  the  same  reasons  which  would  control  a  court 
of  law. 

The  negligence  of  counsel  employed  by  a  party  is  the  same  as  his  own  negli- 
gence, and  he  must  suffer  the  consequences  of  it. 

The  sole  object  of  a  bill  of  discovery  in  aid  of  a  suit  at  law,  is  to  obtain  a  suffi- 
cient answer,  and  to  stay  the  proceedings  at  law  in  the  mean  time.  When 
such  an  answer  is  obtained,  and  the  party  has  secured  all  the  relief  asked,  or 
which  the  court  could  give,  the  bare  dissolution  of  the  injunction  is 
equivalent  to  an  order  dismissing  the  bill,  making  a  final  disposition  of  the 
suit. 

On  the  15th  day  of  August,  1850,  C.  E.  Yates  filed  his  bill  in 
chancery  against  Thomas  Monroe,  Annis  Monroe,  his  wife,  and 
William  A.  Hinman,  in  substance :  That  about  January  Ist, 
1840,  said  Yates  purchased  of  said  Hinman  a  horse,  for  which 
he  executed  his  note  to  Annis  Hinman,  (said  Annis  Monroe), 
dated  4th  January,  1840,  payable  to  said  Annis  or  bearer,  one 
year  from  date,  with  twelve  per  cent,  interest,  conditioned  "that 
said  note  might  be  discharged,  within  six  months  from  the  date 
thereof,  by  the  sum  of  eighty-five  dollars."  That  it  was  then 
understood  and  agreed  that  said  note  might  be  discharged  by 
$Y5  prairie-breaking  on  the  farm  of  one  Benjamin  Hinman,  in 
the  county  of  Schuyler,  at  $4  per  acre.  That  Yates  did,  in  the 
months  of  May,  June,  and  July,  1840,  break  said  prairie  35f  or 
37f  acres,  in  pursuance  of  said  agreement.  That  afterwards, 
and  in  October,  1840,  said  prairie-breaking  was  measured  and 
accepted  by  said  William  A.  Hinman,  which  more  than  dis- 
charged said  note.  That  said  Monroes  and  Hinman  have  re- 
fused to  deliver  said  note  to  Yates,  and  Monroe  and  wife,  at  the' 
instigation  of  said  Hinman,  have  instituted  suit  against  Yates, 
in  Schuyler  Circuit  Court,  upon  said  note,  contrary  to  equity 
and  good  conscience.  Yates  fears  judgment  may  be  rendered 
against  him  in  said  cause  unless  the  said  Monroes  and  Hinman 
are  required  to  set  forth  and  discover  said  matters.  That  some 
of  your  orator's  witnesses  reside  in  Utah  and  California ;  that 
until  their  evidence  shall  be  obtained  it  vnll  be  unsafe  for  your 
orator  to  proceed  to  a  trial  of  the  said  action,  and  injunction 
ought  to  issue  and  the  defendant  be  restrained  from  any  farther 
proceedings  in  the  said  action  at  law  commenced  as  aforesaid. 
Prayer  of  injunction,  also  summons,  and  defendants  required  to 
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answer  on  oath  the  matters  in  said  bill,  signed,  sworn  to,  and 
filed. 

Injunction  ordered  and  issued. 

William  A.  Hinman  demurred  to  said  bill. 

Answer  of  Thomas  and  Annis  Monroe  admits  the  purchase 
of  the  horse,  as  stated  by  Yates,  but  denies  that  said  horse  was 
the  property  of  said  Hinman,  and  says  that  said  horse  at  said 
sale  was  the  property  of  said  Annis ;  that  said  Hinman,  in  said 
sale  and  taking  said  note,  acted  as  the  agent  of  said  Annis,  and 
not  otherwise;  that  said  Hinman  had  no  power  other  than  to 
sell  said  horse  for  cash  or  on  credit ;  admits  the  making  of 
note,  as  stated  in  bill,  but  denies  that  at  the  sale  of  said  horse 
and  taking  said  note,  it  was  understood  and  agreed  between 
said  Yates,  Hinman,  and  said  Annis,  that  said  note  might  be 
discharged  by  Yates  for  $75,  or  any  other  sum  in  breaking 
prairie  at  any  price ;  and  says  that  if  any  such  agreement  was 
made,  it  is  void  at  law  and  in  equity,  because  not  contained  in 
said  note,  and  is  inconsistent  with  it,  and  is  not  admissible  in 
evidence,  at  law  or  in  equity,  to  contradict  said  note ;  that  said 
note  was  to  be  paid  in  money  ;  denies  all  knowledge  or  belief  of 
such  agreement  as  stated  in  said  bill,  and  says  they  have  been 
informed  and  believe  no  such  agreement  was  ever  made  between 
said  Yates  and  Hinman,  and  that  if  any  such  agreement  was 
made  it  was  without  authority  of  said  Annis,  and  without  her 
knowledge  or  subsequent  ratification,  and  disclaims  said  agree- 
ment, and  insists  upon  their  legal  rights  ;  admits  that  Yates  did 
break  prairie  on  farm  of  B.  Hinman,  but  when,  how  many  acres, 
at  what  price,  or  how  much  it  was  worth,  they  have  no  know- 
ledge and  cannot  answer,  but  denies  that  said  prairie-breaking 
was  done  in  pursuance  of  said  agreement  set  out  in  said  bill,  or 
any  other  between  said  Yates  and  said  Hinman  as  the  agent  of 
said  Annis ;  denies  that  said  breaking  was  done  in  discharge  of 
said  note,  or  that  Yates  is  entitled  to  credit  on  said  note  by  rea- 
son thereof,  or  on  any  other  score ;  knows  nothing  of  the  mea- 
surement of  said  prairie-breaking  mentioned  in  said  bill ;  denifes 
that  they  have  combined  and  confederated  with  said  Hinman  or 
any  other  person  to  defraud  said  Yates  in  the  premises  ;  denies 
that  they  have  refused  to  deliver  said  note,  or  that  said  Yates 
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ever  requested  or  demanded  the  delivery  of  said  note  to  him,  and 
says  Yates  never  pretended,  alleged,  or  hinted  to  them  or  either 
of  them  that  he  claimed  a  credit  on  said  note  on  account  of  said 
prairie-breaking,  or  that  he  was  entitled  to  any  credit  on  said 
note  until  about  the  time  they  commenced  suit  upon  said  note, 
as  alleged  in  said  bill  of  complaint,  but  always  said  he  would 
pay  said  note,  and  made  promises  as  to  the  time  when  he  would 
pay  said  note,  and  some  of  those  promises  were  made  to  said 
Thomas  since  the  commencement  of  said  suit  at  law;  denies 
they  were  instigated  by  said  Hinman  to  commence  said  suit, 
but  admits  they  were  instituted  and  were  and  are  prosecuting 
suit  on  said  note,  to  collect  the  sum  as  stated  in  said  bill ;  de- 
nies that  it  is  contrary  to  equity ;  but  is  thoroughly  in  accord- 
ance with  equity ;  that  the  note  is  of  almost  ten  years'  standing, 
and  remains  wholly  unpaid,  and  denies  that  Yates  has  any 
legal  or  equitable  defence  to  said  note,  and  says  that  the  allega- 
tions in  said  bill  contained  are  wholly  untrue ;  denies  that  the 
court  have  power  to  stay  the  proceedings  in  said  suit  at  law,  to 
obtain  the  testimony  of  witnesses  from  Utah  and  California; 
that  Yates  has  ample  remedy  at  law;  denies  that  they  have 
refused  to  discover  the  truth  touching  the  matters  in  said  bill ; 
that  they  never  were  called  upon  for  such  discovery  ;  denies  all 
unlawful  combinations  and  confederations  wherewith  they  are 
charged. 

Replication  of  Yates  filed  to  said  answer. 

Decree  dissolving  injunction  shows  that  the  parties,  by  their 
solicitors,  appeared ;  that  said  Thomas  and  Annis  Monroe  moved 
the  court  to  dissolve  said  injunction.  Said  motion  coming  on 
to  be  heard  on  bill  and  answer,  it  is  ordered  and  decreed  that 
said  injunction  be  dissolved,  and  said  Annis  and  Thomas  Mun- 
roe  have  liberty  to  proceed  with  said  suit  at  law.  It  is  further 
ordered  that  this  cause  be  continued  to  the  next  term  of  this 
court. 

Yates,  by  his  counsel,  moved  the  court  for  leave  to  file  his 
amended  and  supplemental  bill  in  this  cause,  which  was  exhib- 
ited, sworn  to  by  said  Yates,  and  was  entitled  "  Christopher 
E.  Yates  v.  Thomas  Monroe,  Annis  Monroe,  W.  A.  Hinman, 
and  William  A.  Patterson." 
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Whereupon  it  was  ordered  by  the  court :  "  And  now  on  this 
day  the  motion  made  herein  on  this  day  for  leave  to  file  a  sup- 
plemental bill  herein  came  on  to  be  heard,  and,  after  argument, 
said  motion  was  overruled  and  said  leave  refused.  Thereupon 
the  said  Yates  tendered  his  bill  of  exceptions,  which  was  signed 
and  sealed  by  the  court.  Thereupon  a  pro  forma  decree  was 
made  dismissing  the  original  bill,  with  a  view  to  the  prosecution 
of  an  appeal  or  writ  of  error  herein." 

This  cause  was  heard  before  Minshall,  Judge,  in  the  Schuyler 
Circuit  Court. 

Waeken  &  Edmunds,  for  plaintiff  in  error. 

R.  S.  Blackwell,  for  defendants  in  error. 

Caton,  J.  The  decree  in  this  case  must  be  affirmed.  The 
first  bill  filed  was  purely  a  bill  of  discovery  to  aid  in  the  defence 
of  an  action  at  law,  seeking  no  other  relief  It  was  filed  against 
the  plaintifis  in  the  action  at  law,  and  against  Hinman,  who 
was  not  a  party  to  that  record.  The  other  defendants  answered 
satisfactorily.  Hinman  demurred,  and  for  good  cause.  Had  he 
answered  the  bill  of  discovery,  his  answer  could  not  have  been 
used  as  evidence  on  the  trial  at  law.  He  was  a  competent  wit- 
ness on  that  trial,  and  the  plaintiffs  in  that  action  had  a  right 
to  insist  that  he  should  be  called  to  the  stand,  that  they  might 
cross-examine  him. 

Upon  the  coming  in  of  the  answers,  the  injunction,  which  had 
been  granted  upon  filing  the  bill  of  discovery,  staying  proceed- 
ings in  the  action  at  law,  was  dissolved,  and  there  was  practi- 
cally an  end  of  that  suit.  The  complainant  had  then  obtained 
all  the  relief  which  he  had  asked  and  all  that  the  court  had 
power  to  grant.  Instead  of  entering  an  order  formally  disposing 
of  the  suit,  the  Circuit  Court  ordered  it  to  be  continued.  After 
the  dissolution  of  the  injunction,  the  plaintiffs  in  the  action  at 
law  proceeded  with  it  and  obtained  a  judgment.  At  the  next 
term  of  the  court  the  defendant  in  that  action  presented  a  sup- 
plemental and  amendatory  bill  to  the  original  suit  for  discovery. 
This  bill  sets  up  precisely  the  same  defence  to  the  action  at  law 
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which  had  been  set  up  in  the  original  bill  of  discovery,  not  vary- 
ing that  defence  by  the  introduction  of  a  single  new  fact.  And 
even  the  evidence  relied  upon  in  support  of  those  facts  is  the 
same  as  that  set  up  in  the  bill  of  discovery,  with  the  exception 
that  in  this  bill  it  is  averred  that  the  party  once  had  some  pa- 
pers and  receipts  in  relation  to  the  breaking  of  the  prairie  and 
the  note,  which  would  establish  the  payment  as  contended  for, 
and  which  Hinman  had  surreptitiously  got  into  his  possession 
and  refused  to  return.  What  those  papers  were,  or  what  their 
contents,  is  not  shown.  This  bill,  however,  shows  that  this 
transaction  occurred  many  months  before  the  original  bill  was 
filed,  and  of  course  within  the  knowledge  of  the  party,  and  there 
can  be  no  good  reason  why  it  was  not  introduced  into  that  bill 
except  that  the  party  had  the  means  of  compelling  the  produc- 
tion of  those  papers,  upon  the  trial  at  law,  by  means  of  the  pro- 
cess of  the  court  of  law.  Hinman  was  a  competent  witness, 
and  had  possession  of  the  papers,  and,  by  means  of  a  suhpcena 
duces  teoum,  the  party  could  there  have  obtained  more  appro- 
priate and  complete  relief  than  a  court  of  chancery  could  pro- 
perly grant  him. 

The  reasons  set  forth  in  this  bill  for  asking  the  court  to  open 
the  judgment  and  allow  a  reinvestigation  of  the  controversy  are 
entirely  insufficient.  They  consist  in  averments  of  the  negli- 
gence of  counsel  employed  in  not  attending  court,  the  inexpe- 
rience of  other  counsel  employed  and  ignorance  of  the  practice 
of  the  court,  on  which  account  the  original  bill  was  inartificially 
drawn,  and  that  the  defendant  in  the  action  at  law  was  advised 
by  his  counsel  that  the  cause  would  not  be  tried  at  the  same  term 
at  which  the  injunction  was  dissolved,  and  for  that  reason  he 
was  not  present  when  the  cause  was  tried  and  the  judgment 
rendered,  and  that  no  proper  defence  was  made.  It  is  due  in 
justice  to  the  solicitor  who  drew  the  original  bill  of  discovery  to 
say,  that  so  far  as  we  are  capable  of  judging,  from  all  that  we 
have  learned  of  this  case,  that  bill  seems  to  have  been  drawn 
with  skill  and  judgment. 

If  the  grounds  of  relief  here  relied  upon  were  held  sufficient 
to  authorize  a  court  of  chancery  to  set  aside  a  judgment  at  law 
regularly  obtained,  and    to  open    anew  the  controversy,  there 
28 
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miglit  never  be  an  end  of  litigation ;  society  could  no  longer 
repose  upon  the  security  of  judicial  decisions,  and  judgments 
and  decrees  of  courts  would  cease  to  be  looked  upon  as  the  end 
of  disputes.  All  of  the  defence  which  the  party  ever  claimed  to 
have  was  cognizable  in  the  court  of  law,  and  the  complainant 
shows  by  his  own  bill  that  all  his  evidence  to  prove  that  defence 
was  at  all  times  within  the  reach  of  the  process  of  that  court. 
He  shows  clearly  that  his  whole  defence  could  have  been  esta- 
blished by  the  testimony  of  Hinman,  who,  so  far  as  appears, 
was  always  within  the  reach  of  the  process  of  the  court.  If  it 
be  true  that  Hinman's  interests  were  hostile  to  him,  that  would 
not  give  him  a  right  to  seek  his  remedy  in  a  court  of  equity. 
That  is  a  misfortune  to  which  suitors  are  often  subject ;  and 
certainly  he  had  as  reasonable  a  prospect  of  getting  a  fair  state- 
ment from  Hinman  on  the  witness  stand,  as  in  an  answer  to  a 
bill  in  chancery ;  and  it  is  nowhere  pretended,  that  Hinman 
would  have  testified  falsely  had  he  been  called  upon  the  stand. 

Another  ground  for  the  relief  sought  is,  that  since  the  judgment 
at  law  was  obtained,  the  party  has  discovered  several  witnesses 
by  whom  he  can  prove  his  defence.  But  their  testimony,  as  he 
shows  it,  would  only  be  cumulative  to  the  evidence  already 
within  his  knowledge  and  reach;  and  the  only  excuse  which  he 
offers  for  not  having  produced  them  upon  the  trial  is,  that  he 
had  forgotten  that  those  witnesses  knew  anything  about  the 
matter,  owing  to  the  length  of  time  which  had  intervened 
since  the  note  was  given.  This  is  not  sufficient  to  justify 
the  interference  sought.  The  same  reason  exists  for  rejecting 
an  application  for  a  new  trial,  made  to  a  court  of  chancery, 
on  the  ground  of  newly  discovered  evidence,  which  would  de- 
termine a  court  of  law  upon  a  motion  for  a  new  trial.  In  the 
case  of  The  People  v.  Superior  Court,  10  Wend.  294,  Savage, 
C.  J.,  said,  "  It  is  certain,  however,  that  the  testimony  of  Eus- 
sell  was,  at  one  time  before  the  trial,  known  to  the  cashier;  it 
wag  his  duty  to  have  remembered  it.  If  he  had  forgotten  it,  I 
think  it  is  no  reason  for  granting  a  new  trial.  To  open  the  case 
on  such  a  ground,  is  liable  to  the  objection,  that  it  would  enable 
parties  to  prepare  testimony  for  a  second  trial,  when  they  had 
seen  the  strength  of  their  adversaries'  case,  and  the  weakness  of 
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their  own,  and  thus  open  a  door  to  perjury."  The  same  rule 
was  held,  in  the  case  of  Bond  v.  Cutter,  7  Mass.  R.  20Y.  The 
pretended  revival  in  the  memory  of  long-forgotten  testimony, 
under  the  quickening  influence  of  a  judgment  against  the  party, 
is  too  suspicious  to  justify  a  court  to  disturb  a  judgment  which 
has  been  regularly  obtained. 

The  negligence  of  the  counsel,  whom  he  had  employed  to 
attend  to  the  cause,  is  the  same  as  his  own  negligence,  and  he 
must  suffer  the  consequences  of  it.  Field  v.  Matson,  8  Mis. 
686. 

Throughout  this  bill  are  reiterated  charges  against  the  plain- 
tiffs in  the  action  at  law,  and  Hinman,  of  fraud,  combination, 
and  conspiracy,  which,  when  carefully  examined,  may  all  be 
summed  up  in  the  single  charge,  that  they  were  seeking  to  col- 
lect a  note,  which  the  complainant  avers  had  been  paid,  and 
which,  according  to  his  own  showing,  might  have  been  proved 
upon  the  trial  at  law,  but  for  his  own  carelessness  or  forgetful- 
ness,  or  for  the  carelessness  or  improper  advice  of  those  for 
whose  acts  he  is  responsible.  If  he  had  a  legal  defence,  he  had 
an  opportunity  of  showing  it  in  the  proper  forum,  and  at  the 
proper  time.  Having  failed  to  do  so,  he  must  suffer  the  con- 
sequences. Perhaps  but  few  judgments  are  rendered,  where 
parties  suppose  they  had  a  defence,  and  which  they  had  neg- 
lected to  make,  in  which  as  strong  a  case  for  relief  might  not 
be  presented,  as  the  one  which  is  now  before  us.  We  cannot 
set  the  precedent  for  overturning  judgments  at  law,  upon  such 
grounds.  Should  this  judgment  be  set  aside,  it  would  be  offer- 
ing a  premium  to  men  to  neglect  their  own  business. 

I  have  examined  this  bill  upon  its  merits,  without  regard  to 
any  technical  'rules  as  applicable  to  the  mode  in  which  it  was 
presented  ;  and  we  have  seen,  that  had  it  been  an  original  bill, 
for  the  purpose  of  obtaining  a  new  trial  in  the  action  at  law,  it 
does  not  show  such  a  case  as  would  justify  the  interference  of 
the  court.  The  complainant  shows  his  own  case  to  be  destitute 
of  merits,  or  if  he  had  any,  that  they  have  been  forfeited  by  his 
own  laches.  Had  the  bill  shown  sufficient  merits  to  justify  the 
interposition  of  the  eqitable  powers  of  the  court,  the  new  fact 
which  is  averred,  that  is,  the  rendition  of  the  judgment  against 
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him,  is  sufficient  to  give  it  the  proper  character  of  a  supplemental 
bill,  and  the  court  would  have  erred  in  refusing  to  allow  it  to  be 
filed  in  a  suit  in  which  such  a  bill  could  be  admitted.  As  it 
was,  the  court  exercised  a  sound  discretion  in  refusing  leave  to 
file  this  as  a  supplemental  bill. 

As  an  amendment  to  the  original  bill,  it  was  rejected  with 
equal  propriety.  After  the  coming  in  of  the  answer  to  the  bill 
of  discovery,  the  complainant  may,  undoubtedly,  where  the  an- 
swer suggests  the  propriety  of  such  a  course,  so  amend  his  bill, 
as  to  entitle  him  to  relief  also ;  but  it  does  not  follow,  that  this 
may  be  done,  after  the  court  has  finally  acted  upon  the  case  as 
presented  by  the  bill  and  answer,  by  dissolving  the  injunction. 
At  least  I  am  not  aware  of  any  precedent  for  such  a  course. 
The  sole  object  of  a  bill  of  discovery  in  aid  of  a  suit  at  law,  is 
to  obtain  a  sufficient  answer,  and  to  stay  the  proceedings  at  law 
in  the  mean  time.  When  such  an  answer  is  obtained,  the  end  of 
the  suit  is  answered,  and  the  party  has  secured  all  the  relief 
asked,  or  which  the  court  of  Chancery  could  give  ;  and  the  bare 
dissolution  of  the  injunction  has  been  held  to  be  equivalent  to 
an  order  dismissing  the  bill,  and  a  final  disposition  of  the  suit. 

Such,  however,  seems  not  to  have  been  the  view  taken  in  the 
court  below,  for  the  complainant  filed  a  replication  to  the  an- 
swer, thus  forming  an  issue  in  a  case  which  was  already  virtually 
disposed  of,  and  which  the  court  had  not  the  power  to  trj^  The 
answer  was  not  for  the  use  of  the  Court  of  Chancery,  but  was 
to  be  used  on  the  trial  at  law.  If  it  was  untrue  in  any  respect, 
tliere  was  the  place  to  show  it.  The  court,  however,  instead  of 
treating  the  suit  as  disposed  of,  continued  it,  when  no  legitimate 
purpose  could  be  answered  by  its  remaining  upon  the  docket. 
The  complainant,  if  he  had  merits  properly  cognizable  in  a 
court  of  equity,  should  have  presented  them  in  the  shape  of 
an  original  bill,  without  attempting  to  impart  vitality  to  the 
old  suit. 

But,  admitting  that  all  which  was  done  was  regular,  and  that 
it  was  not  now  too  late  so  to  amend  the  bill  as  to  convert  it 
into  a  bill  for  relief,  the  complainant  ceased  to  have  an  absolute 
right  to  amend,  after  the  replication  was  filed;  and  could  only 
do    80   by   leave  of  the  court.     In  determining  whether  leave 
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should  be  granted,  it  was  the  duty  of  the  court  to  look  into  the 
proposed  amendment,  and  see  whether  it  presented  such  a  case 
as  entitled  the  party  to  relief.  We  have  already  seen  that  such 
was  not  the  character  of  this  bill  or  amendment ;  and  that  being 
the  case,  the  court  may  very  properly  refuse  to  lend  its  counte- 
nance to  the  continuance  of  a  litigation,  which  could  result  in  no 
good,  but  only  serve  to  involve  the  parties  in  renewed  vexation 
and  further  expense.     The  decree  is  affirmed. 

Decree  affirmed. 


Joshua  C.  Alexander  et  al.  Appellants,  v.  James  Tams  et  al. 

Appellees. 

APPEAL  FROM  CASS. 

If  an  execution  has  been  returned  "  unsatisfied  in  wbole  or  in  part,"  it  is  a 
sufficient  return  to  authorize  the  filing  of  a  bill  in  chancery,  to  discover  and 
subject  property  to  the  payment  of  a  judgment. 

Creditors  cannot  subject  land  to  the  payment  of  debts  which  the  debtor  held 
under  a  contract  of  purchase,  where  he  had  failed  to  comply  with  his  con- 
tract, and  had  rescinded  it,  even  though  he  had  paid  part  of  the  purchase- 
money,  under  the  contract ;  in  such  a  case  a  resulting  trust  does  not  arise  in 
favor  of  the  debtor. 

A  trust  can  only  arise  in  favor  of  a  party  who  pays  the  whole  or  some  definite 
part  of  the  purchase-money,  at  the  time  the  purchase  is  made.  After  the  ti- 
tle has  once  passed  without  fraud,  it  is  impossible  to  raise  a  resulting  trust, 
so  as  to  divest  the  legal  estate,  by  the  subsequent  application  of  the  funds  of 
a  third  person,  in  satisfaction  of  the  unpaid  purchase-money. 

Under  the  prayer  for  general  relief,  creditors  may  be  entitled  to  the  money 
paid  by  their  debtor  as  part  consideration  for  land,  upon  a  contract  which 
has  been  rescinded,  unless  the  effects  (in  case  the  debtor  is  deceased,)  should 
be  distributed  for  the  benefit  of  all  creditors  under  the  statute  of  wills. 

This  cause  was  heard  at  September,  1851,  of  the  Cass  Circuit 
Court,  by  Minshall,  Judge. 

The  complainants,  by  their  bill,  charge  that  they  had  obtained 
various  judgments  against  Thomas  Wilbourn,  in  the  Cass 
Circuit  Court,  and  that  they  had  been  returned  unsatisfied ; 
charge  that  Wilbourn  died  on  the day  of  April,  1846,  in- 
testate and  insolvent,  and  that  J.  W.  Overhall  was  appointed 
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his  administrator,  and  that  the  assets  of  said  estate  will  not  pay 
more  than  twenty-five  per  cent,  on  the  claims,  and  that  said 
Wilbonrn  died  leaving  a  son  named  John,  an  only  child,  and  a 
widow,  Clarissa  H.  Wilbourn,  since  intermarried  with  Sylvester 
H.  Bulkley.  The  bill  charges  further,  that  said  "Wilbourn,  at 
the  time  of  his  death,  was  the  equitable  owner  of  the  west  half 
of  the  south-west  quarter  of  section  twenty-one,  fifty  acres  off 
the  east  side  of  the  south-east  quarter  of  section  twenty,  twenty 
acres  off  the  north  end  of  the  west  half  of  the  north-east  quarter 
of  section  twenty-one,  all  in  township  eighteen  north,  range  11 
west  of  the  3d  principal  meridian.  That  on  and  previous  to 
the  12th  September,  1844,  said  Wilbourn  was  pecuniarily  em- 
barrassed, and  very  desirous  to  purchase  the  above  land,  and 
fearing,  if  done  in  his  own  name,  it  would  be  subject  to  the 
above  judgments,  procured  one  Joshua  C.  Alexander  to  purchase 
in  his  own  name  but  really  for  the  benefit  of  said  Wilbourn, 
the  above-described  land  on  the  12th  day  of  September,  1844, 
who  executed  his  notes  for  the  purchase-money,  which  notes 
were  paid  with  the  money  of  said  Wilbourn,  and  that  a  title- 
bond  for  said  land  was  given  to  said  Alexander,  and  that  said 
bond  existed  at  the  time  of  his  death,  and  that  after  his  death, 
said  Alexander,  combining  with  his  widow,  now  Clarissa  H. 
Bulkley,  to  defraud  your  orators  and  others,  the  creditors  of 
said  William,  destroyed  the  paper  showing  the  true  state  of  the 
case  in  relation  to  said  bond,  and  the  said  Alexander,  in  further- 
ance of  said  design,  claimed  said  land  and  still  claims.  The 
bill  charges  that  Wilbourn,  from  the  time  of  the  purchase,  12th 
September,  1844,  to  the  time  of  his  death,  exercised  acts  of 
ownership  over  said  land  by  improving  and  renting  and  other- 
wise. The  oath  of  Joshua  C.  Alexander  and  S.  H.  Bulkley 
and  C.  H.  Bulkley  to  each  of  their  answers  is  waived  by  com- 
plainants. The  bill  prays,  that  on  final  hearing,  said  premises 
as  above  conveyed  by  Samuel  G.  Bailey,  as  administrator  of 
Samuel  Pitcomb  to  J.  C.  Alexander,  be  decreed  to  be  sold  and 
the  proceeds  applied  to  the  liquidation  of  the  aforesaid  judg- 
ments, and  the  debts  of  such  other  creditors  as  may  become 
parties  to  this  bill,  and  the  residue,  if  any,  paid  over  to  said  ad- 
ministrator, to  be  distributed  in  due  course  of  administration, 
and  concludes  with  prayer  for  general  relief. 
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Answer  of  Alexander  admits  judgments  as  alleged  in  the  bill 
against  said  Wilbourn ;  admits  death  of  Wilbom'n  ;  leaving 
widow  and  son  as  charged,  and  widow  intermarried  with  Syl- 
vester H.  Bulkley ;  but  denies  that  Wilbourn  was  the  equitable 
owner  of  the  land  as  described  in  said  bill ;  admits  Wilbourn's 
pecuniary  embarassments,  and  admits  the  purchase  of  said 
premises  on  12th  of  September,  1844,  at  public  sale,  and  exe- 
cuted his  own  notes  with  security  for  the  purchase-money,  and 
took  the  deed  to  himself;  and  on  the  29th  day  of  March,  1845, 
executed  to  said  Wilbourn  a  bond  for  a  deed  to  the  said  land ; 
bond  contains  a  fair  expression  of  the  agreement  in  relation  to 
the  premises,  without  fraud,  and  is  made  part  of  the  answer ; 
and  by  virtue  of  said  bond,  Wilbourn  took  possession  of  said 
land,  and  continued  to  use  it  as  his  own  till  November,  1845, 
when,  on  account  of  his  inability  to  pay  the  purchase-money  or 
any  part  of  it,  said  bond  by  mutual  consent  was  cancelled,  and 
given  back  to  said  Alexander,  but  said  Wilbourn  continued  to  act 
as  the  agent  of  said  Alexander,  and  actually  rented  said  farm  for 
the  year  1846.  Answer  denies  that  Wilbourn  ever  paid  one 
cent  of  his  own  money  towards  the  purchase  of  said  land,  but 
sent  some  money  to  Jacksonville  to  make  the  Ist  payment,  by 
H.  T.  Foster;  but  said  money  was  borrowed  of  respondent, 
and  the  last  note  was  sued  on,  and  judgment  obtained  and 
money  paid  on  said  execution  to  the  sheriff  of  Cass  county. 
Answer  admits,  that  whoever  paid  for  said  land  would  be  the 
true  owner,  but  that  it  would  be  manifestly  unjust  to  take  this 
land  from  respondent  who  has  paid  for  it,  and  give  it  to 
Wilbourn's  creditors,  merely  because  this  defendant  and  said 
Wilbourn  had  made  a  fair  contract  about  it,  which  was  can- 
celled because  he  could  not  meet  the  payment.  Denies  all 
fraud  or  combination  to  embarass  creditors  in  the  collection  of 
the  just  claims  against  Wilbourn. 

The  Circuit  Court  entered  a  decree,  directing  that  the  land 
should  be  sold  to  satisfy  said  judgment  creditors.  The  heirs 
of  Alexander  brought  the  cause  to  this  court,  and  assigned 
.errors. 

S.  T.  LoGAif  and  S.  W.  Kobbins,  for  appellants. 
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R.  S.  Blackwell,  for  appellees. 

Tkumbull,  J.  This  was  a  bill  filed  by  certain  judgment  cre- 
ditors of  Thomas  Wilbourn,  deceased,  to  subject  real  estate,  the 
legal  title  to  which  was  in  Alexander,  to  the  payment  of  their 
judgments,  upon  the  ground  that  Wilbourn  was  the  equitable 
owner  of  said  real  estate.  Executions  had  been  returned  unsat- 
isfied against  Wilbourn  in  his  lifetime,  and  his  estate  is  insol- 
vent. The  Circuit  Court  decreed  the  property  subject  to  the 
judgments,  and  to  reverse  that  decree  this  writ  of  error  is  prose- 
cuted by  the  heirs  of  Alexander,  who  has  deceased  since  the 
proceedings  in  the  Circuit  Court. 

An  objection  has  been  made  to  the  right  to  file  the  bill, 
upon  the  ground  that  there  had  been  no  return  of  nulla  bona 
upon  the  executions  issued  by  the  complainants.  The  bill 
alleges  that  the  executions  were  returned  "wholly  unsatisfied." 
If  this  return  was  not  to  be  regarded  as  equivalent  to  the  more 
technical  one  of  nulla  hona  ;  still  the  statute,  in  express  terms, 
authorizes  the  plaintiff  in  execution,  when  his  execution  against 
the  property  of  the  defendant  has  been  returned  "unsatisfied  in 
whole  or  in  part,"  to  file  a  bill  in  chancery  to  discover  and  sub- 
ject any  property  of  the  defendant  to  the  payment  of  such  judg- 
ment.    Eev.  Stat.  ch.  21,  §  36,  37  {a). 

After  a  careful  examination  of  the  evidence,  we  think  it  esta- 
blishes the  following  facts :  That,  under  a  parol  agreement 
between  Alexander  and  Wilbourn,  previously  entered  into, 
Alexander  purchased  the  premises  in  question  in  his  own  name, 
but  for  the  benefit  of  Wilbourn,  at  an  administrator's  sale,  for 
the  sum  of  $847.50,  for  which  amount  he  executed  his  notes 
with  security  payable  in  six  and  twelve  months,  and  took  a  deed 
to  himself;  that  some  six  months  afterwards,  Alexander  exe- 
cuted to  Wilbourn  a  bond  for  a  deed,  conditioned  to  convey  the 
premises  to  Wilbourn,  upon  his  paying  and  delivering  to  Alex- 
ander the  notes  which  the  latter  had  given  for  the  purchase  of 
the  land ;  that  Wilbourn  did  subsequently  pay  $700  upon  said 
notes,  but  failed  to  pay  the  balance,  and  Alexander  was  forced 
to  pay  the  same ;  and  that  shortly  before  the  death  of  Wilbourn, 
say  about    the   middle  of  March,   1846,  the   contract    of   sale 

(o)  Bowen  v.  Parkhurst,  24  111.  R.,  259. 
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between    Alexander   and  Wilbourn  was    cancelled    by  mutual 
consent,  and  the  bond  for  a  deed  surrendered  up  by  Wilbourn. 

Upon  this  state  of  facts,  it  is  obvious  that  the  complainants 
cannot  subject  the  lands  to  the  payment  of  their  debts.  They 
cannot  reach  any  greater  interest  than  Wilbourn  had  in  the  pre- 
mises, though  their  position  as  judgment  creditors  may  entitle 
them  to  subject  property  to  the  payment  of  their  debts,  which 
he  or  his  administrator  would  be  estopped  from  claiming. 

The  complainants  cannot  claim  to  subject  the  land  to  the 
payment  of  their  debts,  under  the  contract  of  purchase  made  by 
Wilbourn,  for  the  twofold  reason,  that  he  never  complied  with 
the  contract,  by  paying  and  delivering  to  Alexander  the  notes 
the  latter  had  given  for  the  land,  and  that  the  contract  was 
rescinded  by  mutual  consent. 

There  is  no  pretence  for  setting  up  a  resulting  trust  in  favor 
of  Wilbourn,  on  account  of  his  having  paid  part  of  the  con- 
tract price  for  the  land,  for  two  reasons :  First,  the  fact  of  a  sub- 
sequent sale,  as  evidenced  by  the  bond,  rebuts  such  an  idea ; 
and  secondly,  a  trust  can  only  arise  in  favor  of  a  party  who  pays 
the  whole  or  some  definite  part  of  the  purchase-money  at  the 
time  the  purchase  is  made  (a).  After  the  legal  title  has  once  passed 
without  fraud  to  the  grantee  by  the  deed,  it  is  impossible  to 
raise  a  resulting  trust,  so  as  to  divest  that  legal  estate,  by  the 
subsequent  application  of  the  funds  of  a  third  person  in  satis- 
faction of  the  unpaid  purchase-money.  The  resulting  trust 
must  arise,  if  at  all,  at  the  time  of  the  execution  of  the  convey- 
ance. Rogers  v.  Murray,  3  Paige,  398 ;  Penny  v.  McHenry, 
ante. 

In  the  present  case,  Wilbourn  was  not  a  party  to  the  original 
transaction,  but  Alexander  made  the  purchase  in  his  own  name,, 
and  gave  his  notes,  with  security,  for  the  purchase-money.  In 
such  a  case,  a  declaration  by  parol,  at  the  time  that  the  purchase 
is  made  for  another,  does  not  constitute  such  a  trust  as  can  be 
enforced  by  the  party  for  whom  the  purchase  is  alleged  to  have 
been  made.     Kisler  v.  Kisler,  2  Watts,  323. 

Although  the  complainants  cannot  obtain  the  specific  relief 
they  seek,  yet,  under  the  prayer  for  general  relief,  they  are  enti- 
tled to  the  money  paid  by  Wilbourn   as  part  of  the  consideration 

(ojPost,  233;  McFarland  v.  Conlee,  44  111.  R.,  455. 
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for  the  land,  with  interest  from  the  time  the  contract  was 
rescinded,  and  Ale^fander  became  entitled  to  the  possession ; 
unless  the  exclusive  appropriation  of  this  money  upon  the 
claims  of  the  complainants,  interferes  with  the  just  distribution 
of  the  effects  of  Wilbourn  among  all  his  creditors,  according  to 
the  provisions  of  the  statute  of  wills.  Pinnock  v.  Clough,  16 
Verm.  500 ;  Graves  v.  Dugan,  6  Dana,  331. 

If  the  administrator  of  Wilbourn  can  recover  the  money  paid 
by  Wilbourn  towards  the  land,  in  an  action  at  law,  then  the 
complainants  cannot  appropriate  the  same  exclusively  to  the 
payment  of  their  debts.  This  court  decided,  in  the  case  of 
Choteau  v.  Jones,  11  Illinois,  301,  that  an  administrator  cannot, 
even  for  the  benefit  of  creditors,  impeach  a  fraudulent  convey- 
ance made  by  his  intestate;  also  that  the  administrator  is  bound 
by  the  intestate's  acts,  and  is  clothed  with  no  greater  power  than 
the  intestate  possessed  (h). 

The  record  shows  that  Wilbourn  repeatedly  declared  that  he 
had  paid  nothing  on  the  land,  but  that  all  was  paid  by  Alexan- 
der. These  declarations  would  have  prevented  him  from  reco- 
vering back  the  money  he  advanced  and  they  are  equally  bind- 
ing on  his  administrator.  Consequently,  unless  the  creditors  of 
Wilbourn  can  reach  this  fund,  the  heirs  of  Alexander  must  be 
suffered  to  retain  it  in  fraud  of  their  rights.  This  they  cannot 
be  permitted  to  do. 

The  decree  of  the  Circuit  Court  will  therefore  be  reversed, 
and  the  case  remanded,  to  afford  the  complainants  an  opportu- 
nity to  amend  their  bill  by  making  the  Administrator  of  Alex- 
ander a  party ;  and  when  he  is  brought  in,  the  Circuit  Court 
will  enter  a  decree  in  favor  of  the  complainants,  for  seven  hun- 
dred dollars,  the  amount  advanced  by  Wilbourn  towards  the 
land,  with  interest  thereon  from  the  15th  of  March,  1846,  to  be 
paid  by  the  administrator  of  Alexander,  in  the  due  course  of 
administration,  and  to  be  applied  pro  rata  in  satisfaction  of  the 
claims  of  complainants  (a). 

Decree  reversed,  and  cause  remanded,  at  the  costs   of  the 
defendants  in  error. 
,  Decree  reversed. 

(•)  When  debtor  claims  the  overplua  he  should  file  a  cross-bill ;  8  Cow.  B.,  393. 
(b)  Homer  v.  Zimmerman,  4£>  111.  R.,  15. 
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Hiram  Peeky,  Appellant,  v.  Heney  McHeney,  Appellee. 

ERROR  FROM  SANGAMON. 

A  parol  agreement,  relating  to  a  sale  of  lands,  or  an  interest  therein,  for  a 
longer  period  than  one  year,  is  within  the  statute  of  frauds,  and  is  not  valid- 

A  resulting  trust  can  only  arise  in  favor  of  a  person  who  claims  to  have  fur- 
nished the  consideration-money,  when  such  consideration  or  some  aliquot 
part  thereof,  was  furnished  as  part  of  the  original  transaction,  at  the  time 
the  purchase  was  made. 

A  party  claiming  the  benefit  of  a  resulting  trust,  must  have  occupied  a  posi- 
tion originally,  which  would  have  entitled  him  to  be  substituted  in  the  place 
of  the  person  to  whom  the  conveyance  was  made. 

No  arrangement  subsequent  to  the  purchase,  nor  any  parol  agreement  existing 
before,  nor  any  parol  declaration  at  the  time  a  purchase  is  made,  for  the 
benefit  of  some  other  person,  will  raise  a  trust,  in  the  absence  of  any  other 
fraud  than  that  which  arises  from  a  violation  of  a  parol  promise  or  agree- 
ment, if  the  purchaser  pays  his  own  money,  and  takes  the  title  to  himself. 

The  pleadings  and  proofs  of  this  case  are  stated  in  the  opinion 
of  the  court. 

The  cause  was  heard  before  Davis,  Judge,  at  the  March  term, 
1851,  of  the  Sangamon  Circuit  Court. 

S.  T.  Logan,  and  Stuaet  &  Edwaeds,  for  appellant. 

A.  Lincoln  and  W.  H.  Heendon,  for  appellee. 

Teumbull,  J.  The  complainant  filed  his  bill  in  chancery  in 
1849,  alleging  that,  in  1843,  he  was  the  owner  of  various  tracts 
of  land  situated  in  Sangamon  county,  and  containing,  in  all, 
two  hundred  and  forty  acres  ;  that,  in  1844,  said  premises  were 
sold  under  a  mortgage  containing  a  power  of  sale,  executed  by 
the  complainant  to  one  Blankenship,  and  purchased  by  the 
Irwin s,  who  received  a  deed  therefor  ;  that,  at  the  time  of  said 
sale,  the  complainant  was  indebted  to  the  L'wins,  and  they  sub- 
sequently agreed  that  he  might  redeem  the  lands  from  the  sale, 
by  paying  the  amount  for  which  they  had  sold,  the  amount  of 
his  debt  to  them,  and  a  small  advance  thereon,  making,  in  all, 
the  sum  of  eleven  hundred  and  eighty-five  dollars,  which  he 
agreed  to  pay  ;   that,  being  unable  to  raise  the  money,  he  made 
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an  arrangement  with  the  defendant,  by  which  it  was  agreed 
between  them,  that  the  defendant  should  advance  the  whole 
amount  above  stated  to  the  Irwins  to  redeem  said  lands, 
and  that,  in  consideration  of  said  payment,  the  defendant  should 
have  all  complainant's  right  and  title  to  the  east  half  of  said 
lands,  and  that  complainant  should  have  the  west  half  of  the 
same ;  that,  in  pursuance  of  said  agreement,  the  defendant,  on 
the  first  of  March,  1846,  executed  his  notes  to  the  Irwins,  pay- 
able in  one,  two,  and  three  years,  and  received,  from  them  their 
title-bond  to  convey  said  premises  to  him  upon  the  payment  of 
said  notes ;  that  after  the  execution  of  said  notes  and  title-bond, 
the  complainant  and  defendant  divided  said  lands,  in  pursuance 
of  said  agreement;  and  that,  since  said  agreement,  said  defend- 
ant has  had  possession  of  the  east  half  of  said  lands  ;  and  that 
at  the  time,  for  many  years  previous,  and  since,  up  to  a  late  pe- 
riod, the  complainant  has  resided  upon  and  had  the  peaceable 
and  undisturbed  possession  of  the  west  half  of  said  premises ; 
that  within  a  few  months  last  past  the  defendant  fraudulently 
claims  the  whole  of  said  lands,  has  taken  forcible  possession  of 
part  of  the  house  occupied  by  the  complainant,  and  refuses  to 
convey  to  him  the  west  half  of  said  lands  ;  that  said  lands  are 
worth  the  sum  of  twelve  dollars  per  acre ;  that  at  the  time  of  their 
redemption  the  Irwins  were  advised  of  the  agreement  between 
the  complainant  and  defendant,  and  that  they  have  instituted 
suits  upon  the  notes  of  the  defendant,  which  remain  unpaid, 
and  have  obtained  judgments  thereon. 

The  bill  prays  that  the  defendant  may  be  compelled  to  con- 
vey to  the  complainant  the  west  half  of  the  premises  in  ques- 
tion. 

The  defendant  admits  in  his  answer,  that  complainant  was  at 
one  time  the  owner  of  the  land,  but  charges  that  the  Irwins,  in 
1843,  purchased  the  same  for  the  taxes  of  1842 ;  that  the  pre- 
mises were  not  redeemed  from  the  tax  sale,  and  that  the  Irwins 
subsequently  received  a  tax-deed  therefor;  that  in  1842  the 
Irwins  obtained  judgment  against  the  complainant  in  the  San- 
gamon Circuit  Court  for  $260.51,  upon  which  judgment  execu- 
tion was  duly  issued,  and  the  premises  sold  thereon  by  the 
sheriff,  and  purchased  by  the  Irwins  for  the  balance  due  on  said 
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judgment,  after  deducting  fifty  dollars,  which  had  been  pre- 
viously paid  by  the  complainant ;  that  the  premiums  were  not  re- 
deemed from  said  sale,  and  the  Irwins,  at  the  expiration  of  fifteen 
months,  received  a  deed  for  the  same  ;  admits  the  mortgage  with 
power  of  sale  to  Blankenship,  the  sale  under  the  same,  and  the 
purchase  by  the  Irwins  substantially  as  stated  in  the  bill ;  charges 
that  the  Irwins,  by  virtue  of  their  various  purchases,  had  acquired 
a  complete  title  to  the  lands,  and  that  the  complainant,  long 
previous  to  1846,  when  the  defendant  purchased,  had  aban- 
doned all  claim  of  title  to  the  land,  and  contracted  with  the 
Irwins  to  retain  possession  of  the  same  as  their  tenant,  and  pay 
rent  therefor  ;  admits  the  purchase  of  the  land  of  the  Irwins  in 
1846,  for  $1,185,  the  paying  of  $200  down,  and  giving  his  three 
several  promissory  notes  for  the  remainder,  but  denies  making 
the  contract  set  forth  by  complainant  in  his  bill ;  alleges  that 
complainant  is  his  brother-in-law ;  that  sometime  previous  to 
his  purchase  from  the  Irwins  complainant  appealed  to  him  as  a 
relative  to  aid  him  in  getting  the  land  or  some  part  of  it  back 
from  the  Irwins,  stating  that  it  could  be  had  for  $1,085  ;  and,  after 
much  importunity  on  the  part  of  complainant,  it  was  agreed 
between  them  that  defendant  should  divide  the  land  into  two 
parts,  and  that  complainant  should  have  choice;  that  defendant 
should  purchase  the  land  of  the  Irwins,  at  $1,085,  paying  $200 
down  and  giving  his  notes  for  the  remainder  in  three  equal  in- 
stalmemts,  which  complainant  said  the  Irwins  would  accept ;  that 
defendant  should  pay  the  first  note  that  fell  due,  and  the  com- 
plainant the  last  two,  and  that  thereupon  the  Irwins  conveying 
the  whole  to  defendant,  he  should  reconvey  complainant's  part 
to  him ;  that  defendant  should  have  possession  of  his  part  im- 
mediately on  making  the  purchase,  and  should  have  possession 
of  the  remainder  in  March,  1849,  if  complainant  failed  to  pay  as 
agreed ;  avers  that  this  agreement  would  leave  complainant  in 
possession  of  part  of  the  land,  relieve  him  from  the  payment  of 
rent,  and  give  him  time  to  raise  the  money  to  pay  for  it;  that, 
in  pursuance  of  this  agreement,  the  parties  went  upon  the  land 
and  divided  it,  and  then  went  to  Springfield  to  make  the  pur- 
chase of  the  Irwins,  when  it  was  ascertained  that  the  purchase 
could  not  be  made  unless,  in  addition  to  the  $1,086,  the  defendant 
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would  pay  $100,  which  the  Irwins  claimed  and  complainant  ad- 
mitted was  then  due  them  for  rent;  complainant  agreed  to  refund 
defendant  the  $100,  or  any  part  of  it  which  defendant  ultimately 
might  have  to  pay,  aud  thereupon  defendant  made  the  purchase 
at  $1,185,  paying  $200  down  and  giving  his  three  notes  for  the 
remainder,  and  the  Irwins  executed  to  him  a  title-bond  ;  admits 
taking  possession  of  the  part  of  the  land  falling  to  him  by  the 
division,  and  that  he  still  retains  it ;  alleges  that  when  the  first 
of  the  three  notes  fell  due  he  discharged  it ;  admits  that  the 
second  and  third  are  unpaid,  and  that  the  Irwins  have  obtained 
judgment  upon  them  as  alleged  in  the  bill,  but  charges  that  it 
was  complainants  duty  to  have  paid  them,  and  protesting  that 
he  ever  did  agree  with  complainant  to  purchase  said  land,  pay 
the  whole  consideration  therefor,  and  convey  one  half  of  the 
same  to  the  complainant ;  the  defendant  insists  that  such  an 
agreement,  if  made,  would  have  been  without  consideration  and 
utterly  void,  and  insists  upon  the  Statute  of  Frauds  both  in 
reference  to  the  agreement  alleged  in  the  bill  and  the  one  set  up 
in  the  answer.  By  an  agreement  filed  in  the  cause,  it  is  ad- 
mitted that  the  defendant,  since  the  filing  of  the  bill,  has  fully 
paid  said  Irwins  for  the  land,  and  that  the  case  shall  proceed  as 
if  these  facts  were  charged  in  a  supplemental  bill  and  admitted 
in  the  answer. 

The  cause  was  heard  upon  bill,  answer,  replication,  and  evi- 
dence, and  a  decree  entered,  dismissing  the  bill,  and  against  the 
complainant  for  costs. 

The  entering  of  this  decree  is  assigned  for  error.  The  evidence 
is  voluminous,  and  uncertain  in  some  respects ;  but  three  facts 
are  clearly  established.  That  the  Irwins  were  the  purchasers  of 
the  premises  at  three  different  sales  as  alleged  in  the  answer ; 
that  the  complainant  had  acknowledged  himself  their  tenant, 
rented  the  premises  of  them,  and  lost  all  right  to  the  premises 
by  redemption  or  otherwise,  long  before  the  purchase  by  the  de- 
fendant ;  that  the  Irwins  had,  however,  informed  complainant, 
that  if  he  would  get  any  responsible  man  to  take  the  land  upon 
terms,  such  as  those  for  which  they  afterward  sold  it,  he  should 
have  it ;  that  the  land,  at  the  time  of  the  purchase  by  the  defend- 
ant, was  worth  about  double  what  he  gave  for  it,  less   the   value 
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of  the  right  of  dower  of  complainant's  wife  in  the  premises  ;  that 
both  parties  went  together  to  the  Irwins  at  the  time  the  purchase 
was  made,  and  that  the  bond  for  a  deed  was  given  to  the  de- 
fendant upon  his  paying  down  $200,  and  executing  his  notes  for 
the  balance  of  the  $1,185,  with  the  knowledge  and  without 
objection  from  the  complainant.  The  main  point  in  dispute  is 
as  to  the  terms  of  the  agreement  between  complainant  and 
defendant.  Upon  this  question  the  evidence  is  somewhat  con- 
flicting, and  whatever  the  agreement  was,  it  was  not  in  writing ; 
but  assuming  that  the  complainant  has  proved  that  the  de- 
fendant purchased  the  land  under  a  parol  agreement  to  convey 
to  him  one  half  of  the  same  when  he  should  obtain  the  title 
from  the  Irwins,  and  still  he  is  not  entitled  to  recover,  for  the 
reason  that  such  contract,  if  one  existed,  related  to  a  sale  of 
lands  or  an  interest  therein,  for  a  longer  period  than  one  year, 
and  to  have  been  valid  must  have  been  in  writing  and  signed 
by  the  party  against  whom  it  is  sought  to  be  enforced. 

It  is  idle  to  call  the  transaction  by  which  the  defendant  ob- 
tained the  title,  a  redemption  from  the  Irwins.  The  complainant 
had  no  valid  right  of  redemption,  which  we  could  transfer.  The 
most  that  can  be  said  is,  that,  by  the  indulgence  of  the  Irwins, 
he  was  permitted  to  procure  a  purchaser  of  the  land,  at  a  price 
something  less  than  its  value.  The  case  is  not  different  from 
that  of  any  other  purchase,  where  one  man  buys  real  estate  and 
takes  the  title  in  his  own  name,  under  a  parol  promise  subse- 
quently to  convey  the  same  or  some  interest  therein  to  a  third 
person. 

It  is  insisted,  however,  that  the  defendant  acted  as  the  agent 
of  the  complainant  in  making  the  purchase  of  the  Irwins,  and 
that  he  is  to  be  considered  as  holding  the  title  in  trust  for '  the 
complainant  to  the  extent  of  the  interest  which  he  had  agreed 
to  convey  to  him.  Our  act  concerning  frauds  and  perjuries,  Rev. 
St.  ch.  44,  sec.  4,  declares :  "  All  declarations  or  creations  of 
trusts  or  confidences  of  any  lands,  tenements,  or  hereditaments, 
shall  be  manifested  and  proved  by  some  writing,  signed  by  the 
party,  who  is  by  law  enabled  to  declare  such  trust,  or  by  his  last 
will,  in  writing ;  or  else  they  shall  be  utterly  void  and  of  no 
effect :  Provided,  that  resultmg  trust  or  trusts  created  by  con- 
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struction,  implication,  or  operation  by  law,  need  not  be  in  writing, 
and  the  same  may  be  proved  by  parol."  The  resulting  trust, 
not  within  the  statute,  and  which  may  be  shown  by  parol,  is 
where  the  purchase  is  made  in  the  name  of  one  person  with  the 
money  belonging  to  another.  Lord  Hardwicke,  in  speaking  of 
trusts  created  by  operation  of  law,  in  the  case  of  Lloyd  v.  Spil- 
let,  2  Atkyns,  150,  says,  that  such  trusts  are  those,  "  first,  where 
an  estate  is  purchased  in  the  name  of  one  person  but  the  money 
or  consideration  is  given  by  another  ;  or  secondly,  where  a  trust 
is  declared  only  as  to  part,  and  nothing  said  as  to  the  rest,  what 
remains  undisposed  of  results  to  the  heirs  at  law,  and  they  can- 
not be  said  to  be  trustees  for  the  residue."  And  he  adds,  "  I  do 
not  know  in  any  other  instance  besides  these  two,  where  this 
court  have  declared  resulting  trusts  by  operation  of  law,  unless 
in  cases  of  fraud,  and  where  transactions  have  been  carried  on 
mala  Jldey 

This  case  does  not  fall  under  the  first  head,  because  all  the 
consideration  paid  to  the  L'wins  for  the  land  came  from  the  de- 
fendant ;  so  far,  therefore,  as  a  trust  results  from  the  payment  of 
the  money,  it  is  in  his  favor,  and  not  in  favor  of  the  complainant. 

The  second  class  of  trusts  mentioned  by  Lord  Hardwicke  has 
no  application  to  a  case  like  this  ;  and  it  is  not  pretended  that 
the  defendant  procured  the  title  to  himself  through  fraud,  for  the 
complainant  was  present  and  consenting  when  the  bond  for  a 
deed  to  the  defendant  was  given.  How,  then,  was  the  defendant 
the  trustee  of  the  complainant  in  the  purchase  from  the  Irwins? 
If  at  all,  it  must  have  been  by  virtue  of  the  agreement  between 
the  parties  ;  but  the  statute  declares  that  there  shall  be  no  trusts 
of  land,  unless  manifested  by  some  writing  signed  by  the  party, 
except  such  trusts  as  arise  by  operation  of  law.  If  the  com- 
plainant could  show  that  he  paid  any  part  of  the  consideration 
for  the  land,  there  the  trust  would  arise  from  the  payment  of 
such  consideration,  and  not  fi*om  any  agreement  of  the  parties. 
Strike  from  the  case  all  evidence  of  an  agreement  between  the 
parties,  and  what  is  there  left  from  which  a  trust  can  result  in 
favor  of  the  complainant  ?  The  case,  then,  is  simply  this  :  The 
defendant  purchased  a  tract  of  land  of  the  Irwins,  and  paid  hia 
own  money  for  the  same ;  the  complainant  was  present  at  the 
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time  of  the  purchase,  assisted  the  defendant  to  make  it,  and,  if 
you  please,  was  the  means  of  his  procuring  it  at  a  less  price  than 
he  otherwise  could  have  done,  though  of  this  latter  fact  there  is 
no  evidence;  yet,  admitting  its  truth,  and  even  then  the  com- 
plainant could  not  maintain  this  suit.  It  is  admitted,  that  no 
part  of  the  consideration-money  paid  to  the  Irwins  was  advanced 
by  him.  In  Botsford  v.  Burr,  2  Johnson's  Chancery,  415,  it  is 
said  that  a  resulting  trust  "  is  founded  on  the  actual  payment  of 
money,  and  on  no  other  ground,"  and  that  "  the  trust  results 
from  the  original  transaction,  at  the  time  it  takes  place,  and  at 
no  other  time."  Sayre  v.  Townsend,  15  Wendell,  650,  decides 
that  "  a  trust  will  not  result  to  one  who  pays  a  part  only  of  the 
consideration  on  the  purchase  of  land  conveyed  to  another, 
unless  it  be  some  definite  part  of  the  whole  consideration,  as  one 
third,  one  half,  or  the  like"  (a).  Crap,  v.  Norton,  2  Atk,  74;  White 
V.  Carpenter,  2  Paige,  239 ;  Smith  v.  Barnham,  3  Sumner,  462, 
and  Freeman  v.  Kelly,  1  Hoffman,  90,  are  to  the  same  point 
If  the  money  paid  did  not  constitute  the  whole  consideration 
given  for  the  land,  then  the  money  and  the  privilege  of  pur- 
chasing together  made  it  up. 

But  how  much  and  what  part  of  the  consideration  did  the 
complainant's  right  to  purchase  constitute  ?  The  evidence 
leaves  it  extremely  doubtful  whether,  by  the  terms  of  the  parol 
agreement,  if  proof  of  such  agreement  were  admissible,  he  was 
to  have  one  half  the  land  in  quantity,  or  one  half  according  to 
quality,  and  where  the  interest  is  left  thus  uncertain,  no  trust 
results  in  a  party's  favor.  In  the  language  of  Justice  Story  in 
the  case  of  Smith  v.  Barnham,  "  How,  under  such  circumstances, 
would  it  be  possible  to  say  what  interest  or  trust  in  the  property 
each  was  to  take  ?  Surely  it  would  be  too  much  to  say,  it  was 
to  depend  upon  the  future  valuation  of  the  property,  or  the 
future  contributions  made  by  the  parties  respectively  towards 
the  purchase,  or  the  possible  value  of  the  interests  in  other  pro- 
perty contributed  by  each." 

Several  cases  were  referred  to  upon  the  argument,  as  establish- 
ing the  principle  that,  where  a  person  takes  a  conveyance,  in  his 
own  name,  of  an  estate  which  he  undertakes  to  obtain  for 
another,  he  will,  in  equity,  be  considered  as  holding  it  in  trust 

(a)  Greene  v.  Cook,  29  lU.  R.,  193;  Post,  666;  Slieldon  v.  Hardins,  44  111.  E.,  68. 
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for  his  principal ;  and  this  principle,  it  is  insisted,  applies  to  the 
present  case,  inasmuch  as  the  defendant,  at  the  time  he  made 
the  purchase,  promised  to  convey  part  of  the  premises  to  the 
complainant,  when  the  Irwins  should  have  made  him  the  title. 
The  caseis  chiefly  relied  upon,  as  establishing  this  principle,  are 
Sweet  V.  Jacocks,  6  Paige,  355 ;  Lees  v.  Nuttall,  1  Russell  & 
Mylne,  53;  and  Sheriff -y.  ]N'eal,  6  Watts,  534. 

The  consideration  of  the  deed  to  Jacocks  was  the  compromise 
of  a  controversy  existing  between  minor  children,  for  whom  Ja- 
cocks was  acting,  and  other  parties ;  and  it  was  manifest  fraud 
upon  the  rights  of  those  he  represented  for  him  to  take  a  con- 
veyance in  his  own  name  which  was  intended  for  their  benefit, 
and  where  the  entire  consideration  for  the  same,  whatever  it  was, 
came  from  them.  A  trust  resulted  in  favor  of  the  minor  child- 
ren, in  that  case,  upon  two  grounds.  First,  in  consequence  of 
the  relation  existing  between  Jacocks  and  the  minor  children 
whom  he  represented,  and  his  bad  faith  in  obtaining  a  convey- 
ance to  himself;  not  by  violating  any  parol  agreement  between 
him  and  them,  but  by  fraudulently  using  his  position  to  practise 
a  fraud  upon  their  rights.  Secondly,  in  consequence  of  the  con- 
sideration passing  from  the  minors,  it  being  a  compromise  of 
a  suit  in  their  behalf,  not  his,  which  led  to  the  making  of  the 
deed. 

No  such  facts  exist  in  this  case. 

The  case  of  Lees  v.  Nuttall  is  distinguishable  from  the  pre- 
sent in  the  fact,  that  the  person  purchasing  in  that  case  was  the 
attorney  of  the  plaintiff,  and  as  such  had  been  employed  to 
make  the  purchase  for  his  client,  and  he  was  held  to  be  a  trustee 
for  the  client,  and  to  convey  to  him  upon  the  payment  of  the 
purchase-money.  In  the  present  case,  the  purchase  was  made 
by  the  defendant,  not  as  a  mere  agent,  but  as  a  principal  in 
interest,  and  properly  in  his  own  name.  Had  the  attorney  in 
that  case  been  authorized  to  procure  the  title  in  his  own  name, 
in  trust  for  the  principal,  there  would  have  been  no  fraud  in  the 
manner  by  which  he  procured  the  title,  and  the  case  would  then 
have  been  more  analogous  to  the  present. 

In  the  case  of  Sheriff  v.  Neal,  the  question  as  to  what  facts 
would  constitute  a  person  a  trustee,  or  how  far  the  statute  of 
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frauds  and  perjuries  was  applicable  to  parol  contracts,  was  not 
properly  before  the  court.  The  court  below,  in  that  case,  had 
instructed  the  jury  that,  if  James  Sheriif,  by  representing  to  the 
commissioners  that  he  was  purchasing  for  the  Neals,  had  obtained 
a  convej'ance  of  the  land  to  himself  from  the  commissioners, 
for  a  less  sum  of  money  than  they  would  have  given  it  to  him 
for  had  he  declared  that  he  was  buying  it  for  himself,  or  not 
have  said  he  was  buying  it  for  the  Keals,  he  thereby  became  a 
trustee  in  the  purchase  for  the  Neals. 

In  commenting  upon  this  instruction,  the  Supreme  Court  say, 
"  The  principle  of  law  contained  in  this  instruction  is  not  com- 
plained of  by  the  counsel  for  the  plaintiff  in  error ;  but  it  is  con- 
tended by  him,  that  there  was  no  evidence"  to  justify  the  giving 
such  an  instruction.  The  court  further  say,  "  seeing  this  prin- 
ciple is  an  important  one,  and  to  affirm  it  apparently  as  an  ab- 
stract principle  might  possibly  be  carrying  the  doctrine  of  trust 
further  than  would  comport  with  the  provisions  of  the  act 
against  frauds  and  perjuries,  we  do  not  wish  to  be  understood 
as  doing  so  by  our  judgment  in  this  case."  It  is  apparent, 
from  this  extract  from  the  opinion  of  the  court,  that  the  question 
under  consideration  was  one  of  fact,  rather  than  of  law.  The 
court  do,  however,  discuss  the  question  of  law  which  might 
have  been  raised  in  the  case  at  considerable  length,  and  in  a 
subsequent  part  of  their  opinion  say,  "The  purchase  was  made 
by  Sheriff  of  the  commissioners,  with  his  own  money ;  conse- 
quently, so  far  as  the  law  operated  to  raise  a  use  from  the  cir- 
cumstance, it  was  in  favor  of  Sheriff'  alone.  Nor  would  the 
operation  of  law  have  been  different,  even  had  Sheriff  made  a 
previous  verbal  agreement  with  the  Ideals  to  purchase  the  land 
for  them,  unless  they  had  advanced  the  money  to  him  for  that 
purpose  ;  a  subsequent  tender  of  it,  after  the  purchase  of  it  had 
been  completed,  would  not  have  availed  or  have  taken  the  case 
out  of  the  statute  of  frauds.  For,  unless  the  trust,  in  such  case, 
arise  at  the  time  of  making  the  conveyance,  it  cannot  be  created 
subsequently,  except  by  some  new  agreement  or  concurrent  act 
of  the  parties.  The  strong  ground,  then,  if  not  the  only  one, 
upon  which  it  would  seem  a  trust  can  be  raised  in  favor  of  the 
Neals,  is  that  of  fraud  and  a  breach  of  good  faith  on  the  pai*t 
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of  Sheriff,  in  refusing  to  accept  of  the  redemption-monej,  and 
attempting  to  take  the  land  from  tliem,  contrary  to  his  agree- 
ment, upon  the  faith  of  which  they  gave  up  to  him  their  right 
to  redeem  it  from  commissioners."  To  sanction  the  last  branch 
of  the  above  extract  as  law,  would  be  to  repeal  the  statute  of 
frauds  and  perjuries.  If  the  refusal  to  comply  with  a  parol 
agreement  constitutes  such  a  fraud  as  to  take  a  case  out  of  the 
statute,  then  no  case  is  within  it.  For  a  party  has  only  to  allege 
that  a  person  contracting  by  parol  fraudulently  refuses  to  com- 
ply with  the  terms  of  his  parol  agreement,  which  he  must  do  in 
every  case,  or  there  would  be  no  necessity  for  resorting  to  a  court 
of  equity  to  enforce  it,  and  a  case  is  made  to  which  the  statute 
does  not  appl_y.  That  such  is  not  the  law,  even  in  Pennsj^l- 
vania,  is  abundantly  established  by  the  authorities.  It  has  been 
repeatedly  decided,  in  tliat  ?tate,  that,  "  nnless  there  be  some- 
thing in  the  transaction  more  than  is  implied  from  the  violation 
of  a  parol  agreement,  equity  will  not  decree  the  purchaser  to  be 
a  trustee."  Robertson  v.  Robertson,  9  Watts,  32.  This  same 
case  decides  that,  if  u  man  employ  another  by  parol,  as  his 
agent,  to  buy  an  estate  for  him,  and  the  agent  buys  it,  and  pays 
for  it  with  his  own  money,  and  takes  a  conveyance  in  his  own 
name,  it  would  be  in  the  very  teeth  of  the  statute  to  decree 
this  a  resulting  trust.  Other  Pennsylvania  cases  settle  the  same 
principle.  Haines  v.  O'Connor,  10  Watts,  313  ;  Fox  v.  Heffner, 
1  Watts  &  Sergeant,  3Y2 ;  Jackman  v.  Ringland,  4  Watts  & 
Sergeant,  149 ;  Sample  v.  Conlson,  9  Id.  62. 

In  Sugden  on  Vendors,  vol.  2,  the  rule  is  stated  thus : 
"  Where  a  man  employs  another  by  parol,  as  an  agent  to  buy  an 
estate,  who  buys  it  accordingly,  but  denies  the  trust,  and 
no  part  of  the  purchase-money  is  paid  by  the  principal,  and 
there  is  no  written  agreement,  he  cannot  compel  the  agent  to 
convey  the  estate  to  him,  as  that  would  be  directly  in  the  teeth 
of  the  statute  of  frauds." 

There  are  numerous  other  authorities  to  the  same  effect,  and 
among  them  are  Bartlett  v.  Pickersgill,  1  Eden,  515;  Smith  v. 
Burnham,  3  Sumner,  462 ;  Bostford  v.  Burr,  2  Johns.  Chanc. 
Rep.  405 ;  Steere  v.  Steere,  5  Id.  19 ;  Schmidt  v.  Gatewood,  2 
Richardson's  Eq.  Rep.  178. 
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In  the  case  of  Schmidt  v.  Gatewood,  the  law  upon  this  sub- 
ject is  more  clearly  and  satisfactorily  set  forth  than  in  any  other 
I  have  seen.  It  is  there  held  that,  when  a  party  enables  him- 
self to  purchase  at  an  under  rate,  by  representing  that  he  is  pur- 
chasing for  another,  he  is  liable  to  have  his  purchase  set  aside 
for  fraud ;  so,  where  competition  is  fraudulently  reduced  or  de- 
stroyed. Such  cases,  it  is  said,  steer  entirely  clear  of  the  statute 
of  frauds.  The  evidence  of  the  purchaser's  representation  is 
received,  not  for  the  purpose  of  substantiating  the  supposed 
agreement,  but  for  the  purpose  of  showing  the  means  by  which 
he  effected  his  fraudulent  design,  and,  when  received,  it  is  em- 
ployed, not  for  the  purpose  of  enforcing  the  agreement,  but  for 
the  purpose  of  setting  it  aside.  When  the  fraud  alleged  con- 
sists in  the  non-fulfillment  of  an  alleged  agreement,  it  depends, 
of  course,  upon  the  fact  whether  there  was  an  agreement  to  be 
performed,  and  that  preliminary  fact  the  statute  will  not  allow 
to  be  established  by  parol. 

The  case  of  Botsford  v.  Burr  was  analogous  to  the  present. 
Botsford  applied  to  Burr  for  a  loan  of  $900,  to  enable  him  to 
pay  off  a  mortgage  upon  the  Bogardus  Farm.  Burr  refused  to 
loan  the  money,  but  agreed  to  buy  in  the  farm  when  sold  on  the 
mortgage,  and  to  reconvey  the  same  to  Botsford,  if  he  paid  him 
the  money  advanced,  interest,  cost,  and  charges,  within  a  month. 
Burr  acordingly  bought  in  the  farm  at  the  sale,  and  subse- 
quently sold  the  same  at  an  advance.  A  bill  was  filed  to  make 
him  account  for  and  pay  over  the  balance,  after  deducting  his 
advances,  &c.  The  court  held  that,  as  Burr  purchased  at  pub- 
lic auction,  took  the  deed  in  his  own  name,  and  paid  his  own 
money,  and,  as  the  sale  was  made  with  the  knowledge  and  as- 
sent of  Botsford,  there  was  no  pretence  for  setting  up  a  resulting 
trust,  and  that  all  parol  proof  for  that  purpose  was  inadmissible. 
It  was  further  held,  that  "  the  conveyance  by  Bogardus,  the 
mortgagee,  and  the  payment  of  the  purchase-money  completed 
the  contract,  and  that  no  parol  proof  of  parol  declarations,  in- 
consistent with  the  deed,  could  be  admitted." 

Switzer  v.  Skiles,  3  Gilm.  534,  was  referred  to  upon  the  argu- 
ment ;  but,  as  that  was  a  case  of  a  demurrer  to  a  bill  which  did 
not  properly  involve  the  consideration  of  the   statute  of  frauds, 
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it  is  unnecessary  to  examine  it  particularly;  but  if  it  were 
necessary,  it  would  be  easy  to  point  out  manifest  distinctions 
between  that  case  and  the  present. 

There  is  no  poitit  of  view  in  whicli  the  complainant  is  entitled 
to  the  relief  he  seeks.  He  cannot  claim  to  have  a  resulting 
trust  in  the  land,  because  he  paid  no  part  of  the  purchase-money 
to  the  Irwins ;  he  cannot  claim  to  have  the  parol  agreement 
enforced,  because,  admitting  it  to  have  existed,  it  is  void  by  the 
statute  of  frauds  and  perjuries.  The  defendant  cannot  be 
treated  as  his  trustee,  because  it  does  not  appear  that  he  used 
any  artifice  or  misrepresentations  in  order  to  procure  the  title  to 
himself. 

There  is  another  obstacle  to  recovery  by  the  complainant  in 
this  suit.  According  to  the  allegation  of  his  bill,  the  defendant 
paid  the  $1,185  to  the  Irwins  without  any  consideration  what- 
evei".  That  allegation  is,  that  the  defendant  "  was  to  advance 
the  who'e  amount  above  stated,  and  pay  the  same  to  the 
Irwins,  to  redeem  the  lands  aforesaid  ;  and  that,  in  consideration 
of  such  payment  and  redemption,  it  was  further  agreed,  that  the 
said  McHenry  (the  defendant)  was  to  have  all  the  right,  title, 
and  interest  of  the  complainant  in  and  to  the  east  half  of  said 
lands;"  which  was  just  nothing  at  all,  for  the  complainant  had 
no  right,  title,  or  interest  in  the  premises.  Such  an  agreement 
would  be  void  for  want  of  a  consideration  to  support  it. 

The  result  of  our  examination  of  the  doctrine  of  resulting 
trusts  is  this, — that  such  a  trust  can  only  arise  in  favor  of  a 
person  who  claims  to  have  furnished  the  consideration-money, 
when  such  consideration,  or  some  aliquot  part  thereof  was  fur- 
nished as  part  of  the  original  transaction  at  the  time  the  purchase 
was  made.  The  party  claiming  the  benefit  of  a  resulting  trust 
must  have  occupied  a  position  originallj''  M^hich  would  have 
entitled  him  to  be  substituted  in  the  place  of  him  to  whom 
the  conveyance  has  been  made.  No  subsequent  arrangement, 
made  after  the  purchase,  nor  any  parol  agreement  existing  before, 
nor  parol  declaration,  at  the  time  that  the  purchase  is  made 
for  the  benefit  of  some  other  person,  will  raise  a  trust  in  such 
other  person's  favor,  in  the  absence  of  any  other  fraud  than  that 
which  arises  from  the  violation  of  the  purchaser's  parol  promise 
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or  agreement,  where  the  purchaser  takes  the  title  in  his  own 
name,  and  pays  the  consideration  out  of  his  own  funds. 

Decree  affirmed. 


Tilghman  &  West,  Appellants,  v.  Josiah  Little,  Appellee. 

APPEAL  FROM  MADISON. 

As  a  general  principle,  a  plaintitf  in  ejectment  must  establish  a  legal  title  to 
the  premises  in  controversy;  he  must  recover  on  the  strength  of  his  own 
title  ;  but  there  are  exceptions  to  this  rule,  as  where  a  party  is  in  possession 
under  the  plaintiff  as  tenant  or  under  a  contract  of  purchase  ;  in  such  cases 
the  plaintitf  is  not  required  to  make  proof  of  his  title. 

A  tenant  may  show  that  the  title  of  his  landlord  has  terminated,  and  that  his 
relation  as  tenant  is  changed ;  or  if  be  becomes  a  purchaser  under  a  judg- 
ment, be  may  set  up  his  title  in  bar  of  an  action  brought  against  him  by  his 
landlord. 

Parol  proof,  in  an  action  of  ejectment,  in  reference  to  the  transfer  of  posses- 
sion, is  proper. 

A  defendant  in  ejectment  cannot  question  the  validity  of  the  title  under  which 
he  entered  into  possession ;  he  must  first  restore  the  possession  to  the  party 
from  whom  he  received  it,  and  then  he  may  attack  the  title  under  which  his 
possession  was  commenced. 

This  cause  was  heard  before  Underwood,  Judge,  at  the 
March  term,  1851,  of  the  Madison  Circuit  Court.  The  facts  of 
the  case  are  stated  in  the  opinion  of  the  court. 

L.  Davis  and  J.  Gillespie,  for  appellant. 

W.  Martin  and  H.  W.  Billings,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  ejectment  brought  by 
West  against  Little  to  recover  the  possession  of  two  lots  in  the 
town  of  Upper  Alton,  Madison  county. 

On  the  trial,  the  title  to  the  lots  was  admitted  to  have  been 
in  Stanton,  from  whom  both  parties  claimed  title.  The  plain- 
tiff read  in  evidence  a  deed  from  Stanton  to  the  plaintiff  for  the 
lots,  dated  the  8th  of  February,  1837,  acknowledged  on  the  14th 
of  June,  1843,  and    recorded  on  the  16th  of  October  of  the 


240  SPRINGFIELD. 


Til2;hman  &  West  v.  Little. 


same  year.     He  also  proved  that  the  defendant  was  in  the  pos- 
session of  the  premises  at  the  commencement  of  the  suit. 

The  defendant  read  in  evidence  the  record  of  a  judgment  re- 
covered by  the  State  Bank  of  Ilhnois  against  Stanton  at  the 
September  term,  1841,  of  the  Madison  Circuit  Court;  also  an 
alias  execution  issued  thereon  on  the  14th  of  January,  1847, 
under  which  the  prenxises  in  controversy  were  sold  to  the  bank ; 
also  a  deed  from  the  sheriff  to  the  bank,  dated  the  Tth  of  Sep- 
tember, 1849  ;  and  a  deed  from  the  trustees  of  the  bank  to  the 
defendant,  dated  the  30th  of  March,  1850. 

The  plaintiff  then  called  John  Ilogan  and  offered  to  prove  by 
him  that  in  1835  he  purchased  the  premises  from  Stanton  by 
parol ;  that  he  paid  the  purchase-money,  and  took  possession  of 
the  lots  and  made  valuable  improvements  thereon  ;  that  he 
continued  in  the  actual  possession  under  claim  of  title  until 
1843,  when,  by  an  arrangement  between  himself,  West,  and 
Stanton,  the  latter  made  the  deed  directly  to  the  plaintiff;  that 
in  1845  the  defendant  contracted  with  the  plaintiff  for  the  pur- 
chase of  the  lots,  with  full  knowledge  of  the  judgment  against 
Stanton,  and  at  a  price  with  reference  to  the  judgment;  that 
defendant  entered  into  possession  under  the  contract  of  pur- 
chase, and  has  remained  in  possession  ever  since ;  that  he  after- 
wards refused  to  comply  with  the  contract  of  purchase,  but 
claimed  title  under  the  purchase  from  the  bank.  The  court  ex- 
cluded the  evidence,  and  the  plaintiff  excepted.  The  defendant 
had  judgment,  and  the  plaintiff  sued  out  a  writ  of  error. 

As  a  general  principle,  a  plaintiff  in  ejectment  must  establish 
a  legal  title  to  the  premises  in  controversy.  He  must  recover 
on  the  strength  of  his  own  title,  and  not  on  the  weakness  of  that 
of  his  adversary.  But  there  are  exceptions  to  this  rule.  Such  a 
relation  may  exist  between  the  parties  as  will  dispense  with  the 
production  of  title  on  the  part  of  the  plaintiff.  A  party  in  pos- 
session under  the  plaintiff  cannot  controvert  the  title  under 
which  he  entered.  If  he  was  admitted  into  possession  under 
a  contract  of  purchase  with  the  plaintiff,  the  latter,  in  an  action 
to  regain  the  possession,  is  not  required  to  make  proof  of  his 
title.  And  in  an  action  against  a  tenant  the  landlord  need  not 
show  title.     The  tenant  is  estopped  from  denying  the  title  of  his 
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landlord.  His  possession  is  subservient  to  the  title  of  the  party  un- 
der whom  he  entered.  He  is  not  permitted  to  betray  the  posses- 
sion with  which  he  was  intrusted.  He  cannot  set  up  a  better 
title  in  himself  or  a  third  person.  Public  policy  and  common 
honesty  alike  forbid  that  he  should  do  any  act  which  may  defeat 
or  endanger  the  title  of  his  landlord.  He  must  surrender  up  the 
possession  before  he  can  assail  or  question  the  title.  He  must 
put  the  landlord  in  the  position  he  occupied  when  he  parted 
with  the  possession.  The  same  principle  applies  to  those  ac- 
quiring the  possession  from  the  tenant.  The  relation  of  land- 
lord and  tenant  attaches  to  all  who  succeed  to  the  possession 
through  or  from  the  tenant.  They  acquire  no  greater  right  than 
the  party  from  whom  they  received  the  possession.  These  con- 
clusions are  fully  supported  by  authority.     Jackson  -y.   Davis, 

5  Cowen,  123 ;  Cooper  v.  Smith,  8  Watts,  636 ;  Eiley  v.  Mil- 
lion, 4  J.  J.  Marshall,  395;  Binney  v.  Chapman,  5  Pick.  124; 
Jackson  v.  Spear,  7  Wend.  401 ;  Camp  v.  Camp,  5  Conn.  291 ; 
Anderson  v.  Darby,  1  ISTott  &  McCord,  369 ;  Henley  v.  Bank, 
16  Alab.  552 ;  Wood  v.  Turner,  7  Humph.  517. 

But  the  tenant  may  show  that  the  title  of  the  landlord  has 
terminated,  either  by  its  original  limitation,  or  by  a  conveyance 
to  himself  or  a  third  person,  or  by  the  judgment  and  operation 
of  law.  If  the  landlord  transfers  the  estate,  the  allegiance  of  the 
tenant  is  due  to  the  grantee.  If  the  estate  is  vested  in  a  third 
person  by  operation  of  law,  the  tenant  holds  the  possession  sub- 
ject to  the  title  of  such  person.  The  tenant  may  purchase  in 
the  premises  under  a  judgment  against  the  landlord,  and  set  up 
the  title  thus  acquired  in  bar  of  an  action  brought  against  him 
by  the  landlord.  In  such  cases  the  relation  of  landlord  and 
tenant  becomes  dissolved,  and  the  latter  no  longer  holds  the  pre- 
mises under  the  former.  England  v.  Slade,  4  Durn  &  East, 
682 ;  Jackson  v.  Davis,  5  Cowen,  123 ;    Jackson  v.  Rowland, 

6  Wend.  6Q6 ;  Gregory's  Heirs  v.  Crabb's  Heirs,  2  B.  Monroe, 
234 :  Nellis  u  Lathrop,  22  Wend.  121  {a). 

In  this  case  so  much  of  the  testimony  of  Hogan  as  related  to 
the  transfer  of  the  possession  to  the  defendant  was  proper,  and 
should  have  been  admitted.  If  he  acquired  the  possession 
under  a    contract  of  purchase,  which  he  afterwards  refused  to 

(a)  Wells  V.  Mason,  4  Scam.  ».,  90;  Hayes  v.  Bernard,  38  111.  K.,  301,  302 ;  Blighti  Lessee  T. 
Boahsster,  7  Wheat.  U.  S.  R.,  S36. 
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perform,  but  claimed  title  from  another  source,  the  plaintiff  was 
at  liberty  to  treat  the  contract  as  rescinded,  and  bring  ejectment 
to  regain  the  possession.  If  such  is  the  case,  the  defendant  can- 
not question  the  validity  of  the  title  under  which  he  entered. 
He  must  first  restore  the  possession  to  the  party  from  whom  he 
received  it.  It  would  be  a  great  fraud  to  allow  him  to  retain 
the  possession  acquired  under  a  contract,  and  at  the  same  time 
repudiate  and  avoid  the  contract.  If  a  contract  is  to  be  rescind 
ed,  the  parties  should  be  restored  to  their  original  rights.  The 
evidence  did  not  show  that  the  plaintiff's  title  had  expired.  The 
judgment  was  against  Stanton,  and  the  premises  were  sold  as 
his  property.  It  was  not  a  purchase  under  a  judgment  against 
the  plaintiff.  It  may  be  that  the  title  acquired  under  the  judg- 
ment was  superior  to  that  of  the  plaintiff;  but  that  question 
cannot  be  determined  in  this  suit  if  the  relation  subsisted  be- 
tween the  parties  which  the  excluded  evidence  indicated.  The 
defendant  cannot  set  up  that  title  against  the  plaintiff'  until  he 
has  surrendered  the  possession.  When  that  is  done,  the  relation 
between  them  will  become  functus  officio^  and  he  may  then 
attack  the  title  under  which  he  originally  entered  into  pos- 
session {a). 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

(a)  Fuselman  v.  Worthington,  14  111.  R.,  135. 


Smith  McAetee,   Plaintiff  in  Error,  v.  William  L).  Engart, 
Defendant  in  Error. 

ERROR  TO  SANGAMON. 

Inadequacy  of  consideration  in  the  conveyance  of  land  as  between  vendor  and 
vendee,  would  not  justify  the  interposition  of  a  court  of  equity  to  set  aside 
the  sale,  unless  the  inequality  was  so  gross  and  palpable  as  to  shock  the 
conscience  and  convince  the  judgment ;  but  where  fraudulent  practices  are 
used,  under  such  peculiar  circumstances  as  make  the  vendor  a  prey  of  the 
vendee,  the  aid  of  the  court  may  be  obtained. 

Amendments  will  be  allowed  in  proceedings  in  chancery,  at  the  discretion  of 
the  court  {a). 
(a)  Ante,  35,  and  notes. 
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In  proceedings  in  chancery,  costs  are  in  the  discretion  of  the  court,  except  in  a 
few  specified  cases,  as  directed  by  statute  law. 

The  facts  of  this  case  are  fully  set  out  in  the  opinion  of  the 
Court,  The  decree  was  rendered  by  Davis,  Judge,  in  the  San- 
gamon Circuit  Court. 

S.  T.  Logan,  and  Stuakt  &  Edwaeds,  for  plaintiflF  in  error. 

A,  Lincoln,  W.  J.  Ferguson,  and  W.  H.  Herndon,  for  de- 
fendant in  error. 

Treat,  C.  J.  In  August,  1849,  Engart  brought  a  suit  in 
chancery  against  McArtee.  The  bill  alleged  that  the  com- 
plainant, being  the  owner  of  ninety  acres  of  land,  conveyed  the 
same  to  the  defendant,  on  the  22d  of  November,  184T,  for  the 
expressed  consideration  of  $350,  but  really  for  $200  in  money, 
and  a  horse,  saddle,  and  bridle,  not  worth  $100,  and  that  the 
land  was  then  in  fact  worth  $1,000  ;  that  for  a  long  time  pre- 
vious to  the  conveyance,  the  complainant  had  been  in  the  habit 
of  the  immoderate  use  of  spirituous  liquors,  and,  when  intoxicated, 
was  wholly  incapable  of  the  rational  management  of  his  affairs ; 
that  the  defendant  was  well  acquainted  with  the  complainant 
and  his  habits  of  intoxication,  and  the  effect  thereof  upon  his 
mind  ;  that  when  the  deed  was  executed,  the  complainant  was 
so  much  intoxicated  as  to  be  incapable  of  rational  action  ;  that 
the  defendant  made  use  of  cunning  and  artifice  to  get  the  com- 
plainant intoxicated,  and  then,  taking  advantage  of  his  condition, 
fraudulently  induced  him  to  execute  the  deed ;  that  the  com- 
plainant afterwards  called  on  the  defendant  for  the  purpose  of 
restoring  the  consideration,  and  demanding  a  re-conveyance  of 
the  land,  but  was  informed  by  him  that  the  contract  would  not 
be  rescinded ;  the  complainant  offered  in  the  bill  to  refund  the 
consideration  and  interest,  and  prayed  for  a  re-conveyance  of  the 
land,  and  Waived  the  oath  of  the  defendant  to  his  answer. 

The  defendant  by  his  answer  admitted  the  conveyance  of  the 
land,  and  alleged  that  the  horse,  saddle,  and  bridle,  were  worth 
$150  ;  denied  that  the  land  was  worth  $1,000,  and  insisted  that 
$350  was  the  highest  price  that  could  have  been  obtained  for  it 
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at  the'time  ;  denied  that  the  complainant  was  intoxicated  when 
the  trade  was  made,  and  that  he  was  incapable  of  rationally 
managing  his  business  ;  denied  that  he  used  any  cunning,  arti- 
fice, or  fraud  to  procure  the  conveyance,  but  alleged  that  the 
complainant  was  induced  to  sell  the  land  for  the  best  price  he 
could  obtain,  and  quit  the  country,  to  avoid  an  indictment  for 
larceny  then  pending  against  him  ;  denied  that  the  complainant 
ever  demanded  a  re-conveyance  of  the  land,  and  offered  to  refund 
the  purchase-money,  but  insisted  that  all  differences  between  the 
parties  relative  to  the  land  had  been  submitted  to  arbitration, 
and  decided  wholly  in  favor  of  the  defendant.  The  complainant 
filed  a  general  replication. 

At  the  September  term,  1849,  by  agreement  of  the  parties, 
the  cause  was  set  for  hearing  at  the  next  term.  At  the 
March  term,  1850,  the  complainant  obtained  leave  to  withdraw 
his  replication,  and  amend  the  bill.  The  bill  was  so  amended 
as  to  set  up  the  statute  of  frauds  to  the  submission  and  award 
relied  on  in  the  answer.  At  the  March  term,  1851,  the  com- 
plainant introduced  the  following  testimony.  Bateman  testified, 
that  he  was  brother-in-law  of  complainant ;  at  November  term, 
1849,  complainant  was  indicted  for  stealing  a  pair  of  shoes,  and 
the  sheriff  requested  witness  to  become  his  bail ;  on  his  way  to 
the  court-house,  on  Saturday,  witness  met  defendant,  and  asked 
him  to  go  bail,  but  he  refused ;  witness  became  security  in  a 
recognizance  for  fifty  dollars,  and  complainant  went  into  the 
country ;  on  Sunday  morning,  the  defendant,  who  resided  twelve 
miles  from  town,  came  to  the  house  of  witness,  in  Springfield, 
and  remarked  that  he  had  come  to  bail  complainant  out  of  jail, 
and  had  a  trade  laid  up  for  him,  and  would  give  him  for  the 
land  $200  in  cash,  a  horse  and  rigging,  release  him  from  the  bail- 
bond,  and  let  him  go  ;  defendant  came  back  early  on  Monday 
morning  and  inquired  for  complainant,  who  had  not  returned  ;  he 
returned  at  noon,  and  defendant  was  at  the  shop  of  witness  waiting 
for  him  ;  defendant  then  made  the  offer  before  mentioned  for  the 
land,  which  complainant  refused  to  accept ;  defendant  insisted 
that  he  should  take  it,  and  advised  him  it  was  the  best  thing  he 
could  do  ;  they  talked  about  the  matter  for  some  time,  and  wit- 
ness concluded  there  would  be  no  trade ;  defendant  then  pro- 
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posed  to  go  and  treat  the  company,  but  no  one  went  with  him 
except  the  complainant;  they  returned  in  half  an  hour,  the  com- 
plainant much  under  the  influence  of  liquor ;  they  again  talked 
about  the  trade,  and  complainant  was  still  opposed  to  it ;  de- 
fendant insisted  on  the  trade,  and  told  complainant  there  would 
be  two  or  three  indictments  against  him,  and  he  had  better 
clear  out ;  complainant  finally  agreed  to  accept  the  proposition, 
shed  tears  freely,  and  said  he  was  ruined ;  they  then  went  away 
together,  and  were  absent  all  the  afternoon ;  about  dark,  witness 
went  with  them  to  the  court-house,  where  the  deed  was  executed; 
they  then  went  to  Bunn's  store,  and  defendant  paid  complainant 
$200  in  cash,  and  liquor  was  called  for  and  drank ;  complainant 
was  about  twenty-two  years  of  age,  and  very  little  liquor  made 
a  fool  of  him;  he  was  raised  where  the  defendant  resided,  and 
the  latter  had  known  him  from  a  boy,  and  insisted,  while  urging 
the  trade,  that  he  was  his  friend  ;  complainant  did  not  seem  to 
be  alarmed  until  he  was  intoxicated,  and  then  the  longer  they 
talked  about  the  matter,  the  more  he  became  frightened  ;  when 
the  trade  was  made,  the  complainant  was  not  capable  of  acting 
for  himself,  but  did  not  appear  to  be  intoxicated  at  the  time  the 
deed  was  executed;  he  was  sober  the  next  morning,  when  he  re- 
ceived the  horse  and  rigging,  and  went  away ;  the  land  was  worth 
$900.  Lasswell  testified,  that  he  had  known  complainant  for 
many  years,  and  had  frequently  seen  him  in  liquor,  and  on  such 
occasions  he  had  very  little  sense  ;  the  land  was  worth  $900,  at 
the  time  of  the  trade ;  horse  and  rigging  not  worth  more  than 
$70.  Allsbury  testified,  that  complainant  was  very  groggy 
when  the  trade  was  made ;  saw  the  parties  drinking  together 
twice  during  the  afternoon.  Dragoo  testified,  that  the  land  was 
worth  seven  or  eight  dollars  per  acre ;  witness  was  at  defendant's 
house  shortly  after  the  trade,  and  complainant  told  defendant  he 
wanted  to  get  the  land  back  or  spend  more  upon  it,  and  defend- 
ant answered  that  he  did  not  make  child's  bargains;  complainant 
then  said  he  would  give  him  back  his  money  and  property,  and 
$50,  and  defendant  said  he  would  arbitrate  the  matter  with  him 
there  or  in  Springfield;  complainant  talked  about  going  to 
Springfield  to  have  it  settled,  but  defendant  said  if  he  did  he 
must  pay  him  for  his  trouble ;   they  finally  agreed  to  arbitrate 
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the  matter  before  the  witness  and  two  other  persons  ;  they  both 
made  statements,  from  which  it  appeared  that  the  defendant 
was  to  give  $200,  horse  and  rigging,  and  release  the  bail-bond, 
for  the  land ;  during  the  arbitration  defendant  told  complainant 
that  he  had  better  take  his  property  and  clear  himself,  for  it  was 
rumored  about  town  that  he  would  be  taken  up  for  stealing 
horses;  arbitrators  decided  against  complainant;  some  liquor 
was  drank  on  the  occasion,  but  complainant  did  not  appear  to 
be  intoxicated.  Sanders  testified,  that  the  land  was  worth 
between  six  and  seven  dollars  per  acre.  Lovelock  testified,  that 
the  land  was  worth  six  or  seven  hundred  dollars.  Sumpter  tes- 
tified, that  it  was  worth  from  five  to  six  dollars  per  acre.  Love- 
lock testified,  that  he  was  at  the  defendant's  house  a  short  time 
after  the  trade,  and  defendant  said  he  was  good  for  nothing  but 
trading  and  drinking  whiskey,  and  that  the  complainant  had 
gone,  and  the  devil  knew  where;  at  that  moment  complainant 
came  to  the  house,  and  said  that  he  would  rather  die  than  leave 
his  people  ;  defendant  gave  him  some  whiskey,  and  told  him  he 
would  get  to  see  the  country  by  going  away.  Field  testified, 
that  the  defendant  came  to  his  house  a  few  days  after  the  trade, 
and  said  the  complainant  had  put  him  out ;  the  sister  of  witness 
observed  that  he  might  come  back  for  all  me,  and  defendant 
replied,  while  he  had  him  in  the  right  fix  he  made  it  all  in  black 
and  white. 

It  was  admitted  that  complainant  appeared  at  a  subsequent 
term  of  the  court,  pleaded  guilty  to  the  indictment,  and  was 
fined  $10.  It  was  also  admitted,  that  the  defendant  had  been 
in  possession  of  the  land  since  the  trade.  The  complainant 
deposited  $300  in  court. 

The  defendant  introduced  the  following  testimony.  Bays 
testified,  that  the  land  was  worth  five  dollars  per  acre.  Kent 
testified,  that  he  saw  the  complainant  at  ten  o'clock  of  the  morn- 
ing of  the  day  of  trade,  and  he  inquired  for  defendant ;  spoke 
about  stealing  shoes,  and  wanted  to  borrow  money;  Moffett 
testified,  that  he  wrote  the  deed,  and  took  the  acknowledgment 
of  the  complainant ;  he  did  not  appear  to  be  intoxicated.  Penn 
testified,  that  the  land  was  worth  five  dollars  per  acre,  and  he 
offered  complainant  that  price  a  few  months  before  the  trade. 
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Bunn  testified,  that  he  counted  the  $200  to  the  complainant, 
and  saw  no  signs  of  intoxication.  Hill  testified,  that  he  was  one 
of  the  arbitrators,  and  understood  the  only  question  for  them  to 
decide  was  whether  defendant  should  pay  anything  more  for 
the  land ;  the  parties  agreed  that  the  price  was  $200  in  cash, 
and  the  horse  and  rigging,  and  nothing  was  said  about  the 
value  of  the  land ;  witness  asked  complainant  if  he  made  the 
trade  in  good  faith,  and  if  the  price  had  been  paid,  and  he 
answered  both  questions  in  the  affirmative  ;  neither  the  submis- 
sion nor  the  award  were  in  writing. 

Afterwards,  and  during  the  same  term,  the  complainant  ob- 
tained leave  to  withdraw  the  replication  and  amend  his  bill. 
The  bill  was  so  amended  as  to  charge,  that,  at  the  time  of  the 
execution  of  the  deed,  complainant  was  in  great  distress  of  mind 
because  of  the  indictment  pending  against  him ;  that  defendant 
was  well  aware  of  that  fact,  and  of  his  habits  of  intoxication, 
and  of  the  effect  upon  his  mind ;  that  complainant  was  in  such 
condition  of  mind  caused  by  distress  and  intoxication,  as  to  be 
wholly  incapable  of  rational  action ;  that  defendant  used  cun- 
nino;  and  artifice  to  excite  his  shame  and  fear  to  the  hig-hest 
pitch,  and  in  connection  therewith  to  procure  him  to  become 
intoxicated,  and  then  taking  advantage  of  his  situation,  fraud- 
ulently induced  him  to  execute  the  deed  for  an  inadequate  con- 
sideration. The  defendant  answered  these  allegations  by  a 
general  denial,  and  the  complainant  refiled  the  replication.  The 
parties  then  submitted  the  cause  to  the  court  upon  the  evidence 
already  introduced. 

At  the  August  term,  1851,  a  decree  was  entered  vacating  and 
annulling  the  deed  in  question,  and  requiring  the  defendant  to 
re-convey  the  land  to  the  complainant ;  that  the  defendant  pay 
the  costs  of  the  proceeding,  except  $30  ordered  to  be  paid  by 
the  complainant  in  consequence  of  the  last  amendment  of  the 
bill ;  that  the  real  consideration  advanced  by  the  defendant  was 
$2T0,  and  that  the  rents  and  profits  of  the  land  were  equal  to 
the  interest  on  that  sum ;  that  the  clerk  take  $30  of  the  amount 
deposited  in  court  and  pay  complainant's  share  of  the  costs ; 
that  out  of  the  same  fund  he  pay  the  defendant's  costs,  and  then 
pay  the  balance  to  the  defendant.  From  that  decree,  the  de- 
fendant prosecuted  a  writ  of  error. 
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The  difference  between  the  value  of  the  land  and  the  price 
for  which  it  was  sold,  would  not,  of  itself,  justify  the  interposi- 
tion of  a  cour^  of  equity.  Except  as  to  creditors,  a  man  may 
consult  his  own  wishes  in  the  disposition  of  his  property.  He 
may  dispose  of  it  on  such  terms,  and  for  such  prices,  as  he 
pleases.  If  he  meets  a  purchaser  on  equal  ground,  and  parts 
with  his  estate  for  less  than  it  is  worth,  he  has  no  claim  to  relief 
in  equity.  He  must  abide  the  consequences  of  an  injudicious 
bargain,  if  voluntarily  and  fairly  made.  It  is  not  the  province 
of  a  court  to  inquire,  whether  the  contract  will  operate  to  his 
advantage  or  prejudice.  It  will  not  interfere  with  the  sale, 
unless  there  has  been  some  fraud,  mistake,  or  undue  influence. 
As  a  general  principle,  inadequacy  of  price  is  not  a  sufficient 
ground  for  setting  aside  a  conveyance  of  property.  A  court  of 
equity,  in  the  exercise  of  a  sound  discretion,  may  refuse  to 
decree  the  specific  performance  of  an  agreement  founded  on  an 
insufficient  consideration;  but  it  will  not  rescind  an  executed 
contract  merely  because  the  consideration  was  inadequate. 
Osgood  V.  Franklin,  2  Johns.  C.  R.  1 ;  Low  v.  Barchard,  8  Yes. 
133 ;  Wood  v.  Abrey,  3  Mad.  Eep.  417 ;  Naylor  v.  Winch,  1 
Simons  &  Stuart,  555.  There  may  be  cases  where  the  court 
will  interfere  on  the  ground  that  the  price  is  so  inadequate  as 
to  afford  decisive  evidence  of  fraud  or  undue  influence.  But  to 
produce  such  a  result,  the  inequality  must  be  so  gross  and  palpa- 
ble as  to  shock  the  conscience,  and  convince  the  judgment  that 
there  has  been  imposition  or  oppression.  1  story's  Eq.  s.  246  ; 
Underbill  v.  Horwood,  10  Yes.  209 ;  Copis  v.  Middleton,  2 
Mad.  Eep.  556  ;  Stillwell  v.  Williams,  1  Jac.  280.  The  inequal- 
ity in  the  present  case  is  not  of  such  a  character.  It  does  not 
necessarily  indicate  the  least  fraud  or  unfairness.  It  might  be 
entirely  consistent  with  honest  dealing.  Although  the  land  was 
sold  for  much  less  than  its  real  value,  we  should  not  hesitate  to 
deny  the  relief  sought,  if  there  were  no  other  circumstances  cal- 
culated to  impeach  the  fairness  of  the  transaction. 

But  there  are  circumstances  in  the  case  which  tend  strongly  to 
the  conclusion,that  the  conveyance  was  obtained  through  improper 
influences,  and  ought  therefore  to  be  set  aside  ;  and  in  this  connec- 
tion the  inadequacy  of  price  may  be  properly  taken  into  considera- 
tion. It  is  manifest,  from  the  evidence,  that  the  complainant  was  an 
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ignoraut  and  weak-minded  man  at  best,  and  incapable  of  the 
rational  management  of  his  affairs  when  under  the  influence  of 
spirituous  liquor.  In  a  state  of  intoxication,  he  was  easily  imposed 
on,  especially  by  those  in  whom  lie  reposed  confidence.  The 
defendant  was  a  shrewd  and  unscrupulous  man ;  possessed  of  a 
thorough  knowledge  of  the  complainant's  character,  and  in  a 
position  to  exercise  considerable  influence  over  him.  In  this* 
state  of  things,  the  complainant  was  indicted  for  larceny,  and 
gave  bail  for  his  appearance.  He  manifested  no  disposition  to 
avoid  an  investigation  of  the  charge,  until  his  fears  were  excited 
by  the  representations  of  the  defendant.  The  latter  refused  to 
become  security  in  the  recognizance,  until  he  supposed  the  com- 
plainant was  safely  lodged  in  jail.  He  then  assumed  the  guise 
of  a  friend,  and  expressed  much  anxiety  to  procure  his  release 
from  custody.  But  his  plan  was,  that  the  complainant  should 
convey  him  the  land  for  an  inadequate  consideration,  forfeit  the 
recognizance,  and  leave  the  country.  To  effect  this  last  object, 
and  relieve  Bateman  from  responsibility  as  surety,  he  oflered  to 
provide  the  complainant  with  the  means  of  escape,  and  discharge 
any  judgment  that  might  be  entered  on  the  recognizance.  The 
proposition  was  promptly  rejected  by  the  complainant.  The 
defendant  repeated  the  offer  again  and  again,  and  as  often  urged 
the  complainant  to  accept  it.  Failing  to  accomplish  his  purpose 
in  this  way,  he  managed  to  get  the  complainant  intoxicated, 
and  again  renewed  the  offer,  and  insisted  upon  its  acceptance. 
The  complainant  still  manifesting  an  unwillingness  to  sell  the 
land  and  go  away,  the  defendant  then  assured  him  that  there 
would  be  other  indictments  presented  against  him,  and  advised 
him  to  accept  the  ofter  and  abandon  the  country.  Finally, 
under  the  combined  influence  of  intoxication  and  fear  caused 
b}^  the  defendant,  the  complainant  acceded  to  the  proposition, 
and  the  arrangement  was  consumated  {a).  It  is  very  evident, 
that  but  for  these  expedients,  the  purchase  could  not  have  been 
effected.  Beyond  all  doubt,  the  representations  and  advice  of 
the  defendant  had  a  controlling  influence  upon  the  action  of  the 
complainant.  Barely  competent  at  any  time  to  transact  busi- 
ness discreetly,  and  peculiarly  disqualified  on  that  occasion  by 
intoxication  and  terror,  he  was   completely  in   the  power  of  the 

{a)  Merkins,  v.  Lightner,  18  HI.  R.,  285. 
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defendant.  The  parties  did  not  deal  with  each  other  on  equal 
terms.  The  one  throngli  fraudulent  practices  became  the  prey 
of  the  other.  The  inequality  of  condition  was  produced  by  the 
defendant,  and  then  taken  advantage  of  by  him  to  procure  a 
conveyance  of  the  land,  which,  under  ordinary  circumstances, 
there  is  every  reason  to  believe  he  could  not  have  obtained. 
The  fact  that  the  deed  was  not  executed  and  the  consideration 
paid  until  the  complainant  appeared  to  be  sober,  does  not  affect 
the  real  merits  of  the  case.  If  he  was  not  still  under  the  influ- 
ence of  liquor,  he  was  evidently  laboring  under  the  apprehen- 
sions excited  by  the  defendant,  and  impressed  with  the  belief 
that  he  had  better  part  with  the  land,  and  depart  from  the 
country.  There  was  nothing  in  the  subsequent  conduct  of  the 
parties,  calculated  to  weaken  this  view  of  the  case.  The  inter- 
views between  them  disclosed  the  ignorance  and  imbecility  of 
the  complainant,  and  the  superiority  and  fraud  of  the  defendant. 
The  complainant  was  on  every  occasion  furnished  with  liquor, 
and  then  advised  to  absent  himself  from  the  country,  or  threat- 
ened with  criminal  prosecutions  if  he  remained.  The  arbitration 
was  little  else  than  a  farce.  The  submission  and  award  resting 
entirely  in  parol,  were  of  course  obnoxious  to  the  statute  of  frauds. 

There  is  one  feature  of  the  case  which  demands  especial 
notice.  The  defendant  succeeded  in  obtaining  the  conveyance, 
by  inducing  the  complainant  to  disregard  his  obligation  to  appear 
and  answer  to  the  indictment.  It  was  a  clear  violation  of  duty 
on  his  part,  to  aid  or  encourage  the  complainant  to  avoid  an 
investigation  of  the  charge  against  him.  There  may  be  some 
color  of  excuse  for  such  a  cause,  when  prompted  by  feelings  of 
affection  or  friendship  for  the  accused.  But  a  man  wlio  will, 
from  sordid  considerations,  deliberately  assist  or  advise  another 
to  evade  the  demands  of  public  justice,  deserves  no  favor  at  the 
hands  of  a  court  of  equity.  It  should  not  lend  its  aid  to  enable 
him  to  retain  any  advantage  acquired  under  such  circumstances. 
It  is  the  duty  of  every  citizen  to  aid  in  the  execution  of  the 
laws,  and  in  no  contingency  is  he  at  liberty  to  encourage  their 
violation,  or  assist  offenders  to  escape  detection  and  punishment. 

There  was  no  error  in  allowing  the  amendments  to  the  bill. 
On  the  coming  in  of  the  answer,  the  complainant  had  a  clear 
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right  to  fimend  the  bill,  by  setting  up  the  statute  of  frauds  against 
the  new  matter  introduced  into  the  case  by  the  answer.  The 
application  to  amend  was  addressed  to  the  sound  discretion  of 
the  court,  which  it  was  at  liberty  to  allow  or  refuse.  We  are 
not  prepared  to  hold  that  the  discretion  was  improperly  exercised. 
See  Jefferson  County  v.  Furguson,  ante,  33.  In  proceedings  in 
chancery,  under  our  statute,  costs  are  in  the  discretion  of  the 
court,  except  in  a  few  specified  cases,  of  which  the  present  was 
not  one.  Rev.  St.  ch.  26,  sec.  15.  Nor  was  there  any  error  in 
directing  the  costs  t;)  be  paid  out  of  the  fund  in  court.  The 
fund  was  under  the  control  of  the  court,  and  liable  to  be  applied 
to  the  payment  of  the  costs,  adjudged  against  the  defendant. 
It  would  be  a  useless  ceremony  to  pay  the  money  to  the  defend- 
ant, and  then  issue  an  execution  against  him  for  the  amount 
of  the  costs.  He  has  no  reason  to  complain,  for  the  money  was 
applied  to  his  use. 

The  decree  is  affirmed.  Decree  affi^rmed. 


Stephen  H.  Pitkin,  Plaintiff  in  Error,  v.  John  S.  Yaw,  De- 
fendant in  Error. 

ERROR  TO  FULTON. 

In  an  action  of  ejectment,  to  recover  possession  of  land  by  virtue  of  a  tax  title, 
a  vai'iance  between  the  judgment  and  precept  may  be  taken  advantage  of  on 
trial. 

In  such  case,  where  the  judgment  is  for  ninety-nine  cents,  and  the  precept  re- 
cites a  judgment  for  one  dollar  and  twenty-five  cents,  it  is  a  fatal  variance. 

It  is  improper  that  a  motion  to  amend  the  precept  to  make  it  correspond  with 
the  judgment,  should  be  entertained  at  a  trial  of  an  action  upon  such  a  title. 

A  variance  between  the  judgment  recited  in  the  tax-deed,  and  the  judgment 
upon  which  such  deed  is  founded,  is  good  cause  for  excluding  such  deed  as 
evidence. 

Where  the  judgment  ofl'ered  in  evidence  is  against  eight  lots,  and  the  deed 
offered  recites  a  judgment  against  two  lots,  it  is  a  fatal  variance  (a). 

In  an  action  of  ejectment,  the  plaintifi'  must  show  title  in  himself  at  the  time 
of  the  commencement  of  the  suit. 

A  tax-deed,  bearing  date  after  the  commencement  of  the  suit,  conveying  the 
premises  in  controversy  to  the  plaintiti:",  cannot  be  admitted  in  evidence,  al- 
though the  tax-sale  was  made  prior  to  the  commencement  of  such  suit. 

This  cause  was  heard  before  Kellogg,  Judge,  at  March  term, 
1851.  The  facts  of  the  case  are  set  out  in  the  opinion  of  the 
court.  Pitkin  brought  the  case  to  this  court,  and  assigned  errQjs. 

(a)  Cooley  Con.  Lim.  520. 
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H.  M.  Wead,  for  plaintiff  in  error. 
J.  Manning,  for  defendant  in  error, 


Tbeat,  C.  J.  This  was  an  action  of  ejectment  brought  by 
Pitkin  against  Yaw,  to  recover  the  possession  of  two  lots  in  the 
town  of  Farmington,  The  declaration  alleged  title  in  the  plain- 
tiff on  the  1st  of  June,  1850. 

On  the  trial,  the  plaintiff  read  in  evidence  the  record  of  a 
judgment  of  the  Fulton  Circuit  Court,  rendered  at  the  March 
term,  184Y,  against  certain  real  estate  for  the  taxes  due  thereon 
for  the  year  1844.  Amongst  this  real  estate  were  eight  town 
lots,  including  the  two  in  controversy,  assessed  together  at  $150. 
The  judgment  against  the  eight  lots  was  ninety-nine  cents,  the 
amount  of  the  taxes  and  costs. 

He  next  offered  in  evidence  the  precept  issued  on  the  judg- 
ment, which  recited  a  judgment  against  the  eight  lots  for  $1.25. 
It  was  rejected  by  the  court.  He  then  entered  a  motion  to 
amend  the  precept,  so  as  to  correspond  with  the  judgment,  which 
was  refused. 

He  next  offered  a  sheriff's  deed  for  the  lots  in  controversy, 
dated  the  20th  of  February,  1850.  The  deed  recited  a  judgment 
against  the  two  lots  for  ninety-nine  cents,  a  sale  of  the  same  to 
Davidson,  and  an  assignment  of  the  certificate  of  purchase  to 
the  plaintiff.     This  deed  was  excluded. 

He  then  offered  a  sheriff's  deed  for  the  two  lots,  dated  the 
4th  of  January,  1851.  The  deed  recited  a  judgment  against 
the  eight  lots  for  ninety-nine  cents,  a  sale  of  the  same  to  David- 
son, and  an  assignment  of  the  certificate  of  purchase  to  the 
plaintiff.  This  deed  was  rejected,  and  the  defendant  had  judg- 
ment. 

I^irsf.  The  precept  was  properly  excluded.  A  party  claiming 
title  by  virtue  of  a  sale  for  taxes,  must  show  a  valid  judgment 
against  the  land,  a  precept  authorizing  the  sale  thereof,  and  a 
sheriff's  deed  to  the  purchaser  or  his  assignee.  The  precept  is 
the  authority  under  which  the  sheriff  makes  the  sale  (a).  It  per- 
forms the  same  office  in  this  respect,  as  an  execution  on  an  ordi- 
nary judgment.  It  should  substantially  pursue  the  judgment. 
It  ought  correctly  to  describe  the  judgment  that  has  been  entered 

(a)  Atkins  v.  Hinman,  2  Gil.  R.,  437;  Bailey  v.  Doolittle,  24  Ul.  R.,  579. 
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against  the  land.  Trifling  variances  between  an  execution  and 
the  judgment  on  which  it  issues,  as  to  the  amount  of  the  latter, 
have  in  some  instances  been  disregarded.  But  in  this  case  the 
variance  was  material.  The  precept  described  a  judgment  more 
than  a  fourth  larger  in  amount  than  the  one  actually  rendered. 
The  cases  cited  on  the  argument,  to  show  that  a  variance  be- 
tween an  execution  and  judgment  may  be  overlooked,  were 
very  different  cases  from  the  present.  The  variances  were  trivial 
and  unimportant,  and  were  therefore  disregarded  by  the  courts. 

Second.  The  court  did  not  err  in  refusing  the  motioTi  to 
amend  the  precept.  If  such  an  amendment  is  allowable,  it 
should  only  be  made  upon  a  distinct  application  to  the  court  for 
the  purpose.  The  application  should  have  no  connection  with 
any  other  case.  A  contrary  practice  would  introduce  much  con- 
fusion and  inconvenience  into  judicial  proceedings.  A  court 
engaged  in  the  trial  of  a  case,  ought  not  to  be  delayed  and 
embarrassed,  by  a  motion  to  amend  the  record  of  another  pro- 
ceeding, which  is  but  collaterally  in  question  before  it.  Such  an 
application  might  involve  the  necessity  of  bringing  other  parties 
and  different  interests  before  the  court  {a). 

Tliird.  The  first  deed  was  clearly  inadmissible.  It  described 
a  different  judgment  than  the  one  read  in  evidence.  The  judg- 
ment was  against  eight  lots,  while  the  deed  recited  a  judgment 
against  but  two.  This  was  a  fatal  variance.  If  the  judgment 
can  be  considered  as  valid,  it  must  be  because  the  eight  lots 
were  so  situated  as  properly  to  constitute  a  single  tract  of  land. 
Spellman  ^).  Cartenius,  12  Illinois,  409.  If  the  judgment  is  to 
be  regarded  as  against  all  of  the  lots  as  one  tract,  it  should  be 
so  treated  in  the  proceedings  under  it.  The  whole  of  the  lots 
would  have  to  be  exposed  to  sale  as  one  tract,  and  the  party 
offering  to  pay  the  taxes  and  costs  for  the  least  portion,  would 
have  that  portion  assigned  him  from  the  east  side  of  the  tract, 
without  reference  to  any  subdivision  into  lots  (J). 

Fourth.  The  second  deed  was  also  properly  rejected.  That 
deed  showed  that  the  plaintifp  acquired  title,  after  the  time  laid 
in  the  declaration.  A  plaintiff  in  ejectment  must  prove,  on  the 
trial,  that  he  had  title  to  the  premises  in  dispute,  on  the  day 
named  in  the  declaration.     It  was  so  expressly  ruled  in  Wood 

(n)  Phillips  V.  Coffee,  17  111.  R.,  156  and  notes. 
(6)  Ballance  v.  Forsythe,  13  How.  U.  S.  R.,  18. 
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-y.  Morton,  11  Illinois,  547  {a).  In  that  case,  the  plaintiff  acquired 
title  subsequent  to  the  time  alleged  in  the  declaration,  though 
prior  to  the  commencement  of  the  suit,  and  this  Court  held  it 
to  be  a  fatal  objection  to  his  recovery.  The  doctrine  of  relation 
does  not  exempt  the  case  from  the  operation  of  this  rule. 
The  judgment  is  affirmed. 

Judgment  affirmed. 

(a)  Joy  V.  BerdeH,  25  111.  R.,  542;  Holt  v.  Rees,  44  111.  R.,  30. 


Morris    Collins    et   al.,  Appellants,  v.  John   Carlile  et  al., 

Appellees. 

APPEAL  FROM  MORGAN. 

A  mortgage  taken  to  secure  future  advances  is  valid,  altliougli  it  does  not  sliow 
upon  its  face  the  real  character  of  the  transaction.  In  such  a  case  the  mort- 
gagee can  only  recover  the  amount  actually  due  at  the  date  of  the  sale  of 
the  equity  of  redemption. 

A  bill  of  foreclosure,  although  it  does  not  show  the  real  consideration  for,  or 
the  precise  amount  due  upon  the  mortgage,  will  authorize  a  decree,  although 
the  proofs  may  show  a  less  sum  to  be  due  than  was  claimed,  or  a  state  of 
facts  not  averred  in  it,  if  these  facts  are  not  incompatible  with  the  allega- 
gations  of  the  bill. 

Caklile,  then  of  Bethel,  Morgan  county,  at  St.  Louis,  on  the 
2d  November,  1847,  made  his  note  to  complainants  at  three 
months'  date,  for  $500,  to  which  was  attached  the  following 
memorandum  :  "  This  note  of  John  Carlile  is  left  as  collateral 
security,  it  being  mentioned  in  a  mortgage  on  his  effects,  &c., 
Mr.  C.  will  return  the  mortgage  as  soon  as  recorded  at  Jackson- 
ville." On  the  same  day,  and  to  secure  the  note,  Carlile  exe- 
cuted a  mortgage  conveying  to  the  complainants  a  lot  in  Bethel 
valued  at  $250,  and  certain  personal  property,  which  was  duly 
recorded  24th  January,  1848. 

Carlile  then  made  the  following  bills  for  merchandise  with 
the  complainants,  which  were  closed  by  notes  and  paid  at  sun- 
dry times,  to  wit: — November  3d,  1847,  $279.88.  February 
22d,  1848,  $425.56.  May  1st,  1848,  $380.19.  July  3d,  1848,  for 
$503.55  closed  by  note  at  four  months'  date,  and  paid  at  several 
dates  in  1849,  except  the  sum  of  $105.55  and  interest.  Sep- 
tember 23d,  1848,  for  $313.07,  closed  by  note  at  4  months'  date. 


DECEMBEE  TERM,  1851.  255 

Collins  et  al  v.  Carlile  et  al. 

February  9th  and  10th,  181:9,  for  $110.01,  closed  by  note  at  sixty 
days,  213.18,  closed  by  note  for  i^l50  at  sixty  days,  the  _three 
last  notes  and  insterest  being  wholly  unpaid. 

The  complainants  filed  bill  to  foreclose  the  mortgage,  to  the 
September  term,  1849,  of  the  Morgan  Circuit  Court,  when  Car- 
lile was  indebted  to  them  in  the  premises,  upwards  of  $700. 

At  the  special  jSTovember  term,  1849,  three  of  the  appellees 
filed  their  answer,  claiming  title  to  the  Bethel  lot  by  virtue  of  a 
title-bond  executed  by  Carlile  on  the  17th  November,  1818, 
(recorded  15th  June,  1819,)  conditioned  for  payment  of  pur- 
chase-money $275  in  three  promissory  notes,  amounts  not 
specified,  to  mature,  one  1st  March,  1849,  and  two  1st  Mai  ch, 
1850. 

Said  appelLes,  on  the  final  hearing  of  this  cause,  produced 
and  proved  said  title-bond,  as  also  a  cancelled  note  for  $100, 
for  first  installment  of  purchase-money  that  matured  1st  March, 
1849. 

On  the  29th  November,  1849,  complainants  filed  replication 
to  aforsesaid  answer,  and  obtained  decree  pfv  confesso  against 
Carlile. 

On  the  same  day  paid  three  appellees  filed  their  cross-bill 
against  complainants,  calling  on  them  to  discover  the  consider- 
ation of  the  $500  note,  state  of  accounts,  payments,  &c.,  by 
Carlile. 

Complainants  filed  answer  to  cross-bill,  to  which  said  appel- 
lees expected,  and  the  exceptions  were  sustained. 

On  the  6th  April,  1850,  complainants  filed  further  answer  to 
cross-bill,  in  which  the}''  say,  "  that  the  true  consideration  of 
said  note  in  the  bill  mentioned,  is  and  was,  goods  to  be  sold  to 
the  said  John  Carlile,  and  as  collateral  security  of  any  balance 
that  might  he  ultimately  owe  said  complainants,  which  balance 
when  they  filed  their  bill  in  this  cause,  amounted,  afterthe  allow- 
ance of  all  just  offsets  and  discounts,  to  the  sum  of  $702. 
Complainants  give  a  full  account  of  all  their  dealings  with 
Carlile. 

Said  appellees  filed  exceptions  and  replication  to  this  amended 
answer,  and  the  cause  coming  on  to  be  heard  finally,  20th  March, 
1851,  bill  of  complainants  was  dismissed,  and  they  were  decreed 
to  pay  costs  of  the  case.     Woodson,  Judge,  presiding. 
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D.  A.  Smith,  for  appellants. 

The  only  question  in  the  case  is,  whether,  on  the  17th  ]S'o- 
vember,  1848,  Carlile  was  so  indebted  to  complainants,  by  virtue 
of  the  $500  note,  mortgage,  and  dealings,  as  that  they  could 
foreclose  it  for  Carlile's  indebtment  (which  then,  without  in- 
terest, amcninted  to  the  sum  of  $418.62)  against  the  said  appel- 
lees, as  incumbrancers  of  that  date,  by  virtue  of  their  contract 
of  purchase  and  title-bond  from  Carlile,  with  constructive  notice 
of  the  mortgage  recorded  on  the  Sttth  of  Januar}',  1848. 

To  show  that  complainants  had  such  right,  I  rely  upon  the 
following  authorities:  Cramer  -y.  Bank  of  Steubenville,  15  Ohio, 
253 ;  1  Am.  Dig.  1847,  p.  364,  §  5  and  8  ;  6  Humph.  99 ; 
Skinner  i;.  Cox,  4  Dev.  59  ;  2  IT.  S.  Dig.  Sup.  p.  408,  §  19  and 
24  ;  Leeds  w.  Cannon,  3  Sumner,  488  ;  Bassett  v.  Bassett,  10  N. 
Hanip.  64  ;  Id.  U.  S.  Dig.  p.  409,  §  43 ;  ^orth  v.  Crowell,  UK 
Hainp.  251;  McDaniels  v.  Colven,  16  Yerm.  300;  Garber  v. 
Henry,  6  Watts,  57  ;  2  Barr's  K.  97  ;  24  Pick.  270  ;  Frye  v.  Bank 
of  Illinois  and  others,  11  111.  R.  381.  In  this  last  ca.e,  a  note 
and  mortgage,  purporting  to  have  been  given  3d  May,  1836,  for 
$3,400,  \\\t\\  twelve  per  cent,  interest,  to  mature  1st  Jannary, 
1840,  was  allowed  against  subsequent  incumbrance,  to  stand 
as  security  for  further  advances  made  in  1837,  1838,  and  1839, 
up  to  the  time  of  recording  subsequent  incumbrance,  although 
the  original  mortgage  contained  no  stipulation  as  to  its  standing 
as  a  security  for  the  further  advances. 

At  the  time  of  the  decree  in  this  case,  the  said  appellees,  by 
their  own  showing,  owed  $175  balance  on  the  lot,  with  one 
year's  interest,  and  complainants  were  not  allowed  to  foreclose 
even  for  that. 

M.  McCoNNEL,  for  appellees. 

Tkumbdll,  J.  Collins  and  Kellogg,  who  were  merchants  in 
St.  Louis,  filed  their  bill  to  foreclose  a  mortgage  executed  to 
them  by  John  Carlile,  Nov.  2,  1847,  upon  certain  real  estate 
situate  in  the  county  of  Morgan.  The  mortgage  was  duly 
recorded,  January  14,  1848,  and  purports  to  have  been  executed 
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to  secure  the  payment  of  a  five  hundred  dollar  note,  bearing 
even  date  therewith,  payable  in  three  mouths,  executed  by  Car- 
lile to  the  complainants. 

The  bill  to  foreclose,  as  against  Carlile,  is  in  the  usual  form ; 
but  makes  John  Calloway,  Levi  Calloway,  and  J.  H.  Salmon, 
also,  defendants,  who  are  alleged  to  be  in  possession  of  the 
mortgaged  premises,  and  to  claim  some  interest  therein,  by  some 
sort  of  a  title-bond,  subsequent  to  the  mortgage. 

The  bill  was  taken  for  confessed  against  Carlile.  The  other 
defendants  answered,  alleging  payment  of  the  $500  note,  and 
claiming  title  to  the  mortgaged  premises  by  virtue  of  a  title- 
bond  executed  to  them  by  Carlile,  November  lY,  1848,  recorded 
June  15,  1849,  conditioned  for  the  payment  of  $275,  the  pur- 
chase-money, in  three  notes,  one  payable  March  1,  1849,  and  the 
two  others,  March  1, 1850.  These  defendants  also  filed  a  cross- 
bill, requiring  complainants  to  discover  the  consideration  of  the 
$500  note  ;  and  if  for  goods,  wares,  and  merchandise,  to  set 
forth  an  account,  giving  the  dates,  items,  and  amounts ;  also  an 
account  of  all  moneys  paid  them  by  Carlile  since  the  date  of 
the  note. 

To  this  cross-bill  the  complainants  answered,  that  the  true  con- 
sideration for  the  note  was  goods  to  be  sold  to  Carlile,  and  as 
collateral  security  for  any  balance  he  might  ultimately  owe 
them,  which  balance,  at  the  time  of  filing  the  bill,  amounted  to 
more  than  $700;  and  with  their  answer  they  filed  an  account, 
setting  forth  in  detail  the  goods  sold  Carlile  at  different  times ; 
the  various  notes  he  had  given  other  than  the  collateral  note 
of  $500  ;  the  moneys  paid,  the  time  when,  &c.  from  November 
2,  1847,  to  time  of  filing  bill.  This  statement  shows  that  Car- 
lile purchased  goods  of  the  complainants  at  various  times  after  the 
date  of  the  mortgage,  amounting,  in  the  aggregate,  to  more  than 
$2,000 ;  and  that  he  was  owing,  on  notes  given  for  goods  prior 
to  the  date  of  the  title-bond,  and  which  are  still  unpaid,  more 
than  $400. 

Replications  were  filed  to  the  answers. 

Upon  the  hearing,  the  complainants  produced  in  evidence  the 
mortgage,  the  $500  note,  and  the  statement  of  their  account, 
showing  the  amounts  due  from  Carlile,  when  due,  &c.  Attached 
33 
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to  the  $500  note  was  this  memorandum,  which  was  also  in  evi- 
dence :  "  This  note  of  John  Carlile  is  left  as  collateral  security, 
it  being  mentioned  in  a  mortgage  on  his  effects,  &c." 

The  defendants  gave  in  evidence  the  title-bond,  and  also  a 
cancelled  note  of  $100,  being  the  first  installment  of  purchase- 
money  for  the  property  mentioned  in  the  bond. 

The  question  is,  whether  Carlile  was  so  indebted  to  the  com- 
plainants, by  virtue  of  the  dealings  between  them,  that  they 
could  foreclose  the  mortgage  for  the  amount  due  on  account  of 
goods  sold  to  him  prior  to  the  time  of  the  sale  of  the  mortgaged 
premises  to  the  other  defendants,  or  of  the  complainants  receiv- 
ing notice  of  the  sale,  which  was  June  15th,  1849,  the  date  of 
the  record  of  the  title-bond. 

The  mortgage  to  the  complainants,  it  will  be  recollected,  was 
filed  for  record  January  24:th,  1848.  The  defendants,  who  pur- 
chased from  Carlile  subsequent  to  that  time,  can,  therefore, 
claim  nothing  on  the  score  of  a  want  of  notice  that  the  premises 
were  incumbered.  They  were  bound  to  know  of  the  mortgage 
after  it  was  recorded,  and  whether  they  did  so  or  not,  in  point  of 
fact,  is  quite  immaterial. 

It  is  objected  to  this  mortgage,  that  it  was  without  consider- 
ation. Prima  facie  it  was  certainly  a  valid  mortgage,  the  note 
of  itself  being  prima  facie  evidence  of  an  indebtedness.  Did 
the  disclosure  of  the  facts,  brought  out  in  answer  to  the  cross- 
bill, show  that  there  was  no  consideration  for  the  note  and  mort- 
gage ?  Not  unless  an  agreement  t<  •  let  another  have  credit  on 
the  faith  of  such  a  note  and  mortgage  can  be  held  to  be  of 
no  value.  Such  an  agreement  is,  however,  often  of  vital  import- 
ance to  an  individual,  particularly  to  a  merchant  wishing  to 
purchase  goods  on  a  credit.  There  is  no  pretence  of  any  fraud 
in  fact  in  this  case,  nor  that  the  sums  claimed  by  the  complain- 
ants of  Carlile  are  not  justly  due  ;  but  the  objection  is,  that  a 
mortgage  to  secure  future  debts  is  invalid.  Such,  however,  is 
not  the  law.  It  is  said  by  Chancellor  Kent,  in  the  4th  volume 
of  his  Commentaries,  175:  "A  mortgage  or  judgment  may  be 
taken,  and  held  as  a  security  for  future  advances  and  responsi- 
bilities to  the  extent  of  it,  when  this  is  a  constituent  part  of  the 
original  agreement;  and  the  future  advances  will  be  covered  by 
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the  lien,  in  preference  to  the  claim  under  a  junior  intervening 
incumbrance,  with  notice  of  the  agreement."  In  the  case  of 
Commercial  Bank  v.  Cunningham,  24  Pick.  274,  the  court  say, 
"  We  think  it  clear,  that  a  mortgage  made  hona  Jide,  for  the 
purpose  of  securing  future  debts,  expected  to  be  contracted  in 
the  course  of  dealing  between  the  parties,  is  a  good  and  valid 
security."  See,  also  United  States  v.  Hooe,  3  Cranch,  Y3  ; 
Brinkerhoof  v.  Marvin,  5  Johns.  Ch.  Rep.  326 ;  Frye  -y.  Bank  of 
Illinois,  11  Illinois,  381. 

It  would  have  been  proper  for  the  mortgage,  in  this  case,  to 
have  stated  the  true  consideration  for  which  it  was  given ;  but 
the  omission  to  disclose  the  real  transaction  on  the  face  of  the 
mortgage  will  not  make  it  invalid,  unless  some  one  has  been 
prejudiced  by  the  misrepresentations. 

It  was  said,  by  Chief  Justice  Marshall,  in  the  case  of  Shirras 
V.  Caig,  (7  Cranch,  34),  "  It  is  not  to  be  denied  that  a  deed 
which  misrepresents  the  transaction  it  recites,  and  the  consider- 
ation on  which  it  is  executed,  is  liable  to  suspicion.  It  must 
sustain  a  vigorous  examination.  It  is  certainly  always  advisable, 
fairly  and  plainly,  to  state  the  truth;  but  if,  upon  investigation, 
the  real  transaction  shall  appear  to  be  fair,  though  somewhat 
variant  from  that  which  is  described,  it  would  seem  to  be  unjust 
and  unprecedented  to  deprive  the  person  claiming  under  the 
deed,  of  his  real  equitable  rights,  unless  it  be  in  favor  of  a  per- 
son who  has  been  in  fact  injured  and  deceived  by  the  misrepre- 
sentation" {a). 

The  Yice-Chancellor^  in  the  case  of  Craig  v.  Tappin,  (2  Sand- 
ford's  Ch.  Rep.)  reviews  all  the  authorities  upon  this  point,  and 
comes  to  the  conclusion,  that  a  mortgage,  intended  to  secure 
future  advances,  need  not  express  that  object  in  the  mortgage 
itself,  though  it  would  be  better  if  it  did.  See,  also,  Lyle  v.  Dn- 
comb,  6  Binney,  585  ;  Storer  v.  Herrington,  7  Ala.  143. 

In  this  case,  the  fact  that  the  real  transaction  did  not  appear 
upon  the  face  of  the  mortgage,  cannot  have  operated  to  the 
prejudice  of  the  defendants,  who  purchased  from  Carlile.  They 
had  constructive  notice,  by  the  record  of  their  mortgage,  previous 
to  the  time  of  their  purchase,  of  a  lien  upon  the  premises  to  the 
extent  of  five  hundred  dollars  ;  and  surely  they  cannot  complain 

(o)    Metropolitan  Bank  V.  Godfrey,  23  Ul.  R.,  604;  Curtis  v.  Boot,  28  111.  R.,  375;   Speer  7. 
Skinner,  35  111.  R.,  282;  Root  v.  Curtis,  38  III.  R.,  193. 
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when,  upon  a  full  disclosure,  it  turns  out  that  the  amount  of 
the  lien  is  less  than  that  sum.  Had  the  mortgage  disclosed  the 
real  transaction,  and  shown  upon  its  face  that  it  was  taken  as 
collateral  security  for  goods  afterwards  to  be  sold,  the  defendants 
could  not  have  ascertained  the  extent  of  the  lien  without  an  ap- 
plication to  the  complainants,  who  would  have  been  bound  to 
have  given  them  the  true  amount ;  as  it  was,  they  might  have 
ascertained  how  much  was  claimed  to  be  due  on  the  $500  note 
by  an  application  to  the  complainants. 

Another  objection  to  a  recovery  in  this  case  has  been  raised, 
which  is,  that  the  bill,  being  in  the  ordinary  form  of  bills  to  fore- 
close, without  setting  forth  the  real  consideration  of  the  mort- 
gage, the  complainants  must  fail  in  this  suit,  for  the  reason  that 
the  allegations  and  proofs  do  not  correspond. 

The  bill  shows  a  case  in  which  the  complainants  would 
clearly  be  entitled  to  a  decree.  It  was  not  necessary  to  set 
forth  the  consideration  of  the  $500  note,  because,  prima  facie, 
it  imported  a  good  and  sufficient  consideration.  This  was  all 
that  was  requisite,  in  the  first  instance,  on  the  part  of  the  com- 
plainants. 

The  defendants  come  in  and  inquire  into  the  consideration  of 
the  .note,  which  they  had  a  right  to  do.  The  proof  shows  that 
the  complainants  are  not  entitled  to  a  decree  for  the  full  amount 
claimed.  It  is  surely  no  objection  to  their  having  a  decree  for 
what  is  due,  because  they  have  claimed  too  much  ;  and  it  is  im- 
material what  the  consideration  of  the  note  was,  so  it  was  good 
and  valuable.  The  recovery  is  at  last  upon  the  mortgage,  as 
set  forth  in  the  bill,  though  the  extent  is  limited  by  the  facts  dis- 
closed by  the  testimony.  The  evidence  does  not  show  a  differ- 
ent case  from  that  stated  in  the  bill ;  but  it  brings  into  the  case 
facts  not  stated,  and  not  necessary  to  be  stated,  in  complainants' 
bill,  to  entitle  them  to  a  decree. 

There  is  not,  in  our  opinion,  such  a  variance  between  the 
allegations  and  proofs  as  to  prevent  a  decree  of  foreclosure  in 
this  suit. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  directions  to  that  court  to  enter  a  decree  of  fore- 
closure in  favor  of  the  complainants,  for  the  amount  due  them 
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for  goods  sold  to  Carlile,  previous  to  the  filing  for  record  of  the 
title-bond  to  his  co-defendants,  provided  it  does  not  exceed  the 
sum  due  upon  the  $500  note ;  and  that  said  court  take  such 
other  and  further  steps  in  the  case  as  to  law  and  equity  apper- 
tain, and  are  not  inconsistent  with  this  opinion. 

Decree  reversed. 


The  Peope  v.  Solomon  Leet  et  al. 
ORIGINAL   SUIT. 

The  law  of  26th  February,  1839,  required  that  collectors  of  the  revenue  f5hould 
be  appointed  annually.  The  act  of  6th  March,  1843,  provided  that  sheriffs 
should  be,  ex  officio  collectors,  and  should  give  bonds  similar  to  those  pre- 
viously required  of  collectors,  subjecting  them  to  the  same  liabilities  and 
penalties,  and  also  requiring  them  to  take  an  additional  oath,  combining  in 
one  office  the  duties  of  collector  and  sheriff.  By  the  act  of  3d  of  March, 
1845,  the  prior  laws  concerning  revenue  were  repealed,  but  all  their  material 
provisions,  were  re-enacted  and  continued  in  force : — 

Hdd,  that  this  change  in  the  laws  did  not  ipso  facto  exonerate  the  sureties  on 
the  bonds  of  the  sheriffs,  the  duties  of  the  office  not  being  enlarged,  and  the 
additional  duties  required  being  within  the  scope  of  the  office. 

This  was  an  original  suit,  commenced  against  Leet,  as  prin- 
cipal, and  six  others,  as  his  sureties,  to  recover  the  penalty  of  a 
bond  given  on  the  2d  day  of  September,  1844,  the  condition  of 
which  was,  that  Leet  should  perform  all  the  duties  required  to 
be  performed  of  him,  as  collector  of  the  county  of  Henderson,  in 
the  time  and  manner  prescribed  by  law ;  and  when  he  shall  be  suc- 
ceeded in  office,  shall  surrender  and  deliver  over  to  his  successor  in 
office  all  books,  papers  and  moneys  belonging  to  said  county, 
or  to  the  State,  and  appertaining  to  his  said  office,  then  the 
bond  to  be  void,  &c.  The  declaration  averred  a  breach  of  the 
bond,  and  was  filed  in  this  court  at  December  term,  1847.  The 
defendants  entered  their  appearance,  and  the  following  state  of 
facts  was  agreed  upon. 

"  Solomon  S.  Leet  was  elected  sherifi"  of  Henderson  county, 
Illinois,  in  the  month  of  August,  A.  D.  1844,  for  the  term  of 
two  years.  On  the  second  day  of  September,  A.  D.  1844,  the 
said  Leet  and  the  other  defendants,  as  his  securities,  executed  a 
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collector's  bond,  which  is  herewith  presented  to  the  court.  The 
said  Leet  collected  all  the  revenue  due  the  State  of  Illinois  in 
the  said  county  of  Henderson,  for  the  fiscal  year  1844,  and 
paid  it  into  the  treasury  of  said  State,  according  to  law.  The 
said  Leet,  still  continuing  sheriff  of  said  county,  was  a  defaulter 
on  the  revenue  due  the  State  of  Illinois  from  the  said  county 
of  Henderson,  for  the  fiscal  year  1845,  to.  the  amount  of 
$Y65.50,  ($288.61  only  of  which  was  payable  in  specie,  and 
$476,89  of  which  was  payable  in  gold  or  silver  or  auditor's 
warrants,)  which  is  still  unpaid, 

Now,  if  the  court  be  of  opinion  that,  according  to  law,  the 
said  Leet's  said  securities  are  upon  the  said  bond  liable  for  the 
said  default  of  the  said  Leet  for  the  said  fiscal  year  1845,  then 
judgment  is  to  be  rendered  against  the  said  defendants  for  the 
said  sum  of  $765.50,  otherwise,  judgment  is  to  be  rendered 
against  said  plaintiffs  as  in  case  of  nonsuit. 

The  court,  at  this  term,  gave  judgment  against  the  defendants 
for  the  penalty  of  the  bond,  and  for  $765.50  damages,  together 
with  costs. 

This  case  was  first  submitted  to  the  court  at  December  term, 
1848.  After  having  been  held  under  advisement,  a  re-argument 
was  ordered  upon  the  following  proposition  :  "  On  the  suppo- 
sition, that  the  bond  sued  on  covered  the  collection  of  the  taxes 
for  the  year  1845,  was  the  law,  creating  that  liability,  repealed, 
so  as  to  discharge  the  sureties  before  the  duty  of  collecting 
such  taxes  devolved  on  the  sheriff?  "  After  the  second  argu- 
ment, the  case  was  held  under  advisement  until  the  present 
term. 

D.  B.  Campbell,  for  the  people. 

Sheriff  made  ex  officio  collector.  He  was  required  to  give 
bond  similar  to  that  before  then  given  by  collectors,  conditioned 
that,  when  he  shall  be  succeeded  in  office,  he  shall  surrender  and 
deliver  over  to  his  successor  all  books,  papers,  moneys,  &c., 
which  must  mean  after  his  term  of  office,  as  sheriff  and  col- 
lector, shall  have  expired,  which  was  two  years  from  the  time  of 
collection.     The  offices  are  inseparable  and  indivisible,  settled 
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on  one  person  for  two  years.  When  be  gives  the  prescribed 
bond  he  is  qualified.  No  other  bond  is  required  by  law  during 
his  term  of  office,  and  this  bond  must  be  given  before  he  can 
enter  upon  the  duties  of  his  office  as  sheriff  and  collector.  No 
law  to  intimate  that,  if  the  sheriff  does  not  give  second  bond, 
his  office  shall  be  vacated,  and  no  law  directing  him  to  give  but 
the  one  bond  alluded  to. 

If  the  one  bond  does  not  operate  as  security  for  the  collection 
and  paying  over  of  the  revenue  of  the  two  years,  then  the  law 
is  very  lame ;  only  requiring  security  for  the  first  year,  and 
permitting  collectors  to  remain  in  office  without  giving  any 
pledge  for  the  faithful  performance  of  his  duties  for  the  second 
year. 

The  bond  being  in  double  the  amount  of  the  revenue  for  the 
first  year,  is  ample  and  sufficient ;  because,  if  the  sheriff  should 
not  pay  over  the  revenue  of  the  first  year,  at  the  time  specified 
by  the  law,  the  law  tries  him  for  his  defalcation,  and  dismisses 
him  from  office ;  his  successor  then  has  to  give  a  bond  for  col- 
lection, &c.,  of  the  revenue  for  the  second  year. 

By  the  law  of  3d  March,  1845,  the  legislature  enacted  the 
same  revenue  law  in  substance  as  was  in  force  under  the  acts  of 
6th  March,  1843,  and  February  26th,  1839.  No  material  variation 
in  the  laws.  The  State  tax  is  the  same,  20  cents  on  the'^$100 ; 
the  kind  of  money  received  is  the  same ;  the  same  property  is 
exempted  from  taxation  ;  the  process  is  in  all  respects  the  same. 

But  it  is  contended  that  the  county  tax  has  been  increased 
by  the  act  of  3d  of  March,  1845,  (see  appendix  to  Rev.  Stats. 
p.  599.)  Is  this  so?  The  act  of  February  26th,  1839,  reads  as 
follows :  "  The  county  commissioners'  courts,  &c.,  are  hereby 
authorized  and  empowered  to  levy  a  tax  for  county  purposes, 
which  tax  shall  not  exceed  one  half  per  cent,  on  every  one  hun- 
dred dollars'  worth  of  real  or  personal  property,  unless  authorized 
so  to  do  by  special  act  of  the  General  Assembly."  The  act  of 
1845  does  not  increase  the  county  tax,  but  merely  transfers  one 
mill  of  the  county  tax  from  the  counties  to  the  State  for  that  year. 

The  day  that  the  act  of  3d  of  March,  1845,  was  passed,  was 
the  day,  by  the  previous  law,  that  the  clerk  was  required  to 
deliver  the  list  of  taxable  lands  to  the  assessor.     By  the  law  of 
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1845,  the  clerk  was  required,  on  the  2d  of  September  thereafter, 
to  furnish  the  list,  &c.,  to  collectors,  when  he  was  to  proceed  to 
collect  the  revenue  of  that  year. 

But  it  is  understood  that  the  sheriff  and  collector  entered 
upon  the  duties  of  collecting  for  both  years,  and  was  so  bound, 
as  soon  as  he  entered  into  bond  on  the  2d  of  September  pre- 
ceding. 

The  cases  cited  by  defendants  from  8  Mass.  374 ;  6  Harris  & 
Johnson,  95  ;  Q  &  7  Ohio,  520,  and  Breese,  36,  are  not  applicable. 

No  point  can  be  presented  in  this  case,  but  has  been  already 
settled  by  this  court. 

By  the  act  of  March  6th,  1843,  the  sheriff  is  made  ex  officio 
collector. 

J.  Manning,  for  defendants. 

The  liabilities  of  Leet's  securities  extended  only  to  his  acts 
as  collector  for  one  year — the  fiscal  year  1844. 

The  sheriff  is  made  ex  officio  collector  of  taxes.  Acts  1842, 
1843,  §  11.  By  virtue  of  his  ofiice  as  sheriff,  he  shall  be  col- 
lector ;  but  how  ?  According  to  the  laws  then  in  force,  creating 
the  office  and  prescribing  the  duties  of  collector.  A  separate 
ofiiice  in  its  length  and  breadth,  as  then  defined,  was  attached  to 
that  of  sheriff.  The  offices,  though  devolved  upon  one  person, 
are  still  distinct  as  before.  He  takes  separate  oaths  in  the  dif- 
ferent offices.  Acts  1839,  7,  §  12,  and  Eev.  Stats.  411,  §  2.  He 
gives  separate  bonds  in  both  offices.  Acts  1839,  8,  §  12  ;  Eev. 
Stats.  514,  §  2.  The  penalties  of  the  bonds  are  different;  the 
conditions  are  different.  The  bond  for  the  collector's  office  is 
sent  to  the  Secretary  of  State.  Acts  1839,  8,  §  12 ;  Rev.  Stats. 
441,  §  29. 

The  bond  for  the  sheriff's  office  is  filed  in  the  office  of  the 
clerk  of  the  Circuit  Court.  Rev.  Stats.  514,  §  3  ;  Rev.  Laws, 
1833,  573,  §  3.  The  offices  were  not  only  distinct  at  the  time 
of  the  execution  of  the  bond,  but  this  distinction  was  continued 
in  the  revised  code.     Rev.  Stats.  441,  §  28  ;  514,  §  2. 

Upon  neglect  or  refusal  to  qualify  as  collector,  his  office  of 
sheriff  is  to  become  vacant.  Acts  1842,  1843,  234,  §  11.  But 
he  might  have  qualified  as  sheriff  previously ;  so  for  some  time 
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lie  might  hold  one  office  without  the  other.     Although  he  be 
sheritf,  he  becomes  collector  only  by  qualifying  as  such. 

The  duties  of  the  two  offices  are  defined  by  different  laws, 
and  those  duties  are  in  no  respect  similar.  The  office  of  col- 
lector was  annual  at  the  time  it  was  attached  to  that  of  sheriff'. 
Acts  1839,  7,  §  12,  and  necessarily  coutinued  so  afterwards. 

The  sheriff  does  not  become  absolutely  collector  by  virtue  of 
his  office  as  sheriff;  he  acquires  the  right  of  becoming  such,  but 
only  becomes  absolutely  such  by  qualifying,  as  in  case  of  all 
offices  where  a  qualification  is  required. 

A  qualification  for  the  collection  of  each  year's  taxis  required, 
and  this  makes  the  office  annual  as  effectually  as  if  there  were 
an  annual  appointment.  Should  we  construe  this  qualification  to 
be  required  only  biennially, ^ye  destroy  the  security  which  the  state 
has  fixed  for  the  collection  of  its  own  revenue,  that  is,  the  annual 
security  for  the  collection  of  the  taxes  of  each  year,  or  the  vaca- 
tion of  the  office  of  the  sheriff,  and  the  appointment  of  an 
officer  who  will  give  such  security.  So  that  from  the  policy  of 
the  law,  as  well  as  from  its  language,  the  office  of  collector 
must  be  construed  to  be  annual. 

But  where  the  office  is  for  a  certain  term  of  time,  the  liability 
of  the  officer's  securities  extends  only  to  his  acts  during  that 
term.  Bigelow  v.  Bridge,  8  Mass.  R.  274  ;  Commonwealth  v. 
Fairfax  et  al.  4  Hen.  &  M.  208,  (cited  with  approval,  6  &  7 
Ohio  E..  520).  By  the  statute  of  Yirginia  the  sheriff  was  ap- 
pointed for  one  year,  but  might  be  continued  in  office.  So  here 
the  collector  qualifies  for  one  year,  but  may  continue  in  office 
for  another  year ;  yet,  in  this,  as  in  the  last  cited  case,  his  secu- 
rities for  the  first  year  would  not  be  liable  for  his  acts  the  second 
year.  Hennett  &  Russell  v.  The  State,  &c.,  6  Harris  &  Johns. 
95.  In  the  last  cited  case,  the  sheriff  continued  in  office  from 
1814  to  1816,  but  should  have  given  bond  annually.  So  here 
the  collector  acted  in  1844  and  1845,  but  should  have  executed 
bond  annually.  There  the  securities  were  held  not  to  be  liable 
beyond  the  year  for  which  the  bond  was^  given ;  so  should  it  be 
here. 

Independent  of  these  authorities  and  reasonings,  from  a  gene- 
ral view  of  the  statutes  in  force  at  the  time  of  the  execution  of 
34 
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the  bond,  the  securities  could  not  be  liable  for  the  default  of  the 
collector  in  1845. 

The  securities  on  the  collector's  bond  were  only  liable  for  the 
collection  of  one  year's  taxes.  Acts  1839,  8,  §  13.  The  sheriff, 
as  collector,  is  to  give  a  similar  bond.  Acts  1842,  1843,  234, 
§  11.  This  must  be  construed  to  mean,  that  it  shall  have  a 
similar  effect.  The  law,  in  regard  to  the  extent  of  time  for 
which  the  securities  were  to  be  liable,  was  in  no  wise  changed, 
and  a  similar  bond  could  only  make  them  hable  for  a  similar 
term  of  time.  This  bond  is  verbatim  in  form  of  the  old  collect- 
or's bond. 

The  collector  was  required  to  give  bond  in  a  penalty  at  least 
double  the  amount  of  tax  to  be  collected.  Acts  1839,  p.  8,  §  13; 
and  the  sheriff  was  required  to  give  a  similar  bond ;  but  this 
was  impossible  to  do,  unless  a  bond  was  to  be  given  annually, 
for  the  assessments  vary  annually. 

And  this  also  was  intended  to  give  the  securities  notice  of  the 
amount  to  which  they  might  be  liable.  In  this  case  they  gave 
bond  in  double  the  amount  of  the  tax  of  1844,  and  could  have 
had  reference  to  the  sheriff's  acts  in  collecting  the  tax  of  that 
year  only. 

The  sheriff  is  to  be  subject  to  the  same  "  liabilities  and  penal- 
ties "  as  was  the  collector.  Acts  1842,  234,  §  11.  E'ow,  on 
this  very  bond  the  collector,  before  the  act  of  1842,  would  have 
been  liable  for  the  tax  of  one  year  only ;  it  follows  that  the 
sheriff's  securities  in  his  office  of  collector,  are  only  liable  to 
the  same  extent. 

The  intention  of  the  contracting  parties,  under  the  existing 
law,  is  to  govern  the  construction  of  the  contract,  and  the  whole 
is  to  be  construed  favorably  to  the  securities.  They  are  not  to 
be  made  liable  by  implication.  3  Scam.  126  ;  1  Gil.  583.  By 
the  law  and  the  bond,  the  securities  could  not  have  intended 
that  they  were  liable  for  the  tax  of  1845 ;  there  is  no  such  ex- 
press undertaking  on  their  part,  and  if  they  are  made  liable  it 
must  be  by  implication. 

In  deciding  this  case  we  are  fixing  a  rule.  Deciding  adversely 
to  the  securities  is  in  effect  determining  that  it  is  unnecessary 
for  the  collector  to  give  bond  annually ;  but  that  giving  bond 
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once,  in  a  penalty  double  the  amount  of  one  year's  tax,  is  all  the 
security  required  for  the  collection  of  two  years'  taxes. 

But  admit,  for  the  purpose  of  argument,  that,  at  the  time  of 
the  execution  of  the  bond,  the  liability  of  Leet's  securities  might 
be  constructed  to  extend  to  the  collection  of  the  tax  of  1845,  yet 
the  securities  have  been  released. 

The  law  existing  at  the  time  of  making  a  contract  enters  into 
and  becomes  a  part  of  it.  Bronson  v.  Kinzie  et  al.  1  How.  311  ; 
Green  v.  Biddle,  8  Wheat.  1,  &c.  If  this  be  so  between  private 
persons,  a  fortiori  is  it  in  statuary  bonds  between  securities  and 
the  State.  Therefore  a  repeal  of  the  law  under  which  the  bond 
was  given,  and  the  substitution  of  another  and  diflPerent  law, 
without  the  consent  of  the  securities,  terminates  their  liability. 
The  law  under  which  this  bond  was  given  was  repealed  March 
3,  1845.     Rev.  St.  453,  §  109  to  4Y4. 

The  securities  are  not  liable  for  acts  done  under  laws  not  in 
force  at  the  time  their  bond  was  executed.  Reynolds  v.  Hall, 
1  Scam.  35.     Here  the  default  was  under  the  law  of  1845. 

But  the  State  not  only  repealed  the  law  under  which  the  bond 
was  executed,  but  increased  the  collector's  responsibility  in  the 
year  1845.  The  State  tax  for  1844  was  twenty  cents  on  the 
$100.  Acts  1842,  231.  By  Rev.  St.  599  it  was  increased  to 
thirty  cents  on  the  $100,  which  discharged  the  securities  for  the 
second  year.  Miller  v.  Stewart,  9  Wheat.  680  ;  5  Pet.  Cond.  R. 
727;  United  States  v.  Kirkpatrick,  5  Id.  736 ;  1  Scam.  39. 

Any  agreement  with  the  principal,  changing  the  contract  with- 
out the  consent  of  the  securities,  dicharges  them.  They  have  a 
right  to  say,  tliis  is  not  my  contract.  Davis  v.  The  People, 
1  G-iL  409  ;  Whitcher  v.  Hall,  11  E.  C.L.  224;  Liverpool  Water- 
works V.  Atkinson,  6  East,  507. 

To  the  proposition  submitted  by  the  court  the  following  an- 
swer is  offered : 

The  revenue  law  which  is  embodied  in  the  Revised  Statutes, 
433  et  seq.,  took  effect  from  the  date  of  its  approval.  It  was 
published  as  a  chapter  of  the  Revised  Statutes  by  special  enact- 
ment.   Rev.  St.  473,  474,  §  42. 

The  taxes  then  already  levied  were  to  be  collected  under  the 
repealed  law  ;  and  liabilities  then  existing,  or  which  might  arise 
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under  the  repeal  law,  on  the  part  of  sheriifs,  were  to  be  en- 
forced under  the  provisions  of  the  repealed  law.  St.  453,  §  110. 
But  this  could  only  relate  to  the  collection  of  taxes  then  already- 
levied  ;  for  all  the  revenue  laws  affecting  the  liabihty  of  collect- 
ors were  repealed.  St.  453,  §  109. 

No  tax  for  the  year  1845  was  levied  on  or  before  the  3d  of 
March,  1845. 

Tkeat,  C.  J.  This  is  an  original  suit,  brought  in  this  court 
on  the  bond  given  by  the  late  sheriff  of  Henderson  county,  for 
the  collection  of  the  revenue.  It  is  submitted  on  an  agreed 
state  of  facts,  in  substance  as  follows :  Leet  was  elected  sheriff 
in  August,  1844,  for  the  term  of  two  years,  and  executed  the 
bond  in  question,  with  the  defendants  as  his  sureties ;  he  col- 
lected the  taxes  for  the  year  1844  and  faithfully  accounted  for 
the  same,  but  he  failed  to  pay  over  a  balance  of  $765.50,  due 
the  State  for  the  taxes  of  1845 ;  it  is  agreed,  if  the  sureties  are 
liable  for  this  default  of  the  sheriff,  that  judgment  shall  be  en- 
tered against  them  for  that  amount ;  otherwise,  judgment  shall 
be  entered  in  their  favor, 

1st.  It  is  contended  that  the  sheriff  was  bound  to  give  a  bond 
annually  for  the  collection  of  the  revenue,  and  consequently  that 
the  defendants  are  not  resj)onsible  for  iiis  failure  to  collect  and 
pay  over  the  taxes  for  the  year  1845.  The  act  of  the  26th  of 
February,  1839,  directed  the  appoinment  of  a  collector  annu- 
ally, and  required  him  to  give  a  bond  in  the  penalty  of  at  least 
double  the  amount  of  the  taxes  to  be  collected  by  him.  The 
act  of  the  6th  of  March,  1843,  contained  this  provision :  "  The 
sheriff  of  each  county  shall  be  ex  officio  collector  of  taxes  for  his 
county,  and  shall  take  and  subscribe  the  oath,  and  perform 
all  the  duties  required  by  law  of  such  collector,  and  he  shall  give 
a  bond  similar  to  that  required  to  be  given  by  the  collector,  and 
shall  be  subject  to  the  same  liabilities  and  penalties  ;  and  upon 
refusal  to  qualify  and  act  as  collector,  his  office  as  sheriff  shall 
be  considered  vacant,  to  be  filled  as  in  other  cases  of  vacancy." 
This  provision  conferred  on  the  sheriff  all  of  the  powers  belong- 
ing to  the  office  of  collector.  It  imposed  new  and  important 
duties  on  the  sheriff.     To  secure  their  faithful  performance,  he 
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was  required  to  take  an  additional  oath  and  give  an  additional 
bond.  This  statute  virtually  abolished  the  office  of  collector 
and  transferred  all  of  its  powers  and  duties  to  the  sheriff'.  It 
charged  him  with  the  collection  of  the  revenue.  This  duty  was 
attached  to  the  office  of  sheriff^,  and  could  not  be  performed  by 
any  other  officer.  The  ordinary  duties  of  the  office  and  the 
duty  of  collecting  the  taxes  were  inseparable.  They  both  per- 
tained to  the  same  office  and  were  to  be  discharged  by  the  same 
person.  If  the  sheriff' failed  to  give  the  additional  bond,  he  for- 
feited not  only  his  right  to  collect  the  taxes  but  his  office  of  she- 
riff". He  is  styled  collector,  but  this  expression  is  used  to  desi or- 
nate a  particular  branch  of  his  duties.  He  does  not  hold  two 
separate  and  distinct  offices.  He  performs  the  duties  previously 
belonging  to  two  offices.  But  the  functions  of  both  are  com- 
bined and  vested  in  one.  It  follows  that  the  sheriff"  was  not 
bound  to  give  an  annual  bond  for  the  collection  of  the  revenue. 
The  bond  in  question  embraced  his  entire  term  of  office.  The 
collector  was  required  to  give  a  bond  annually,  because  he  was 
appointed  for  but  one  year.  But  the  sheriff'  was  chosen  for  two 
years,  and  his  bond  for  the  collection  of  the  taxes,  like  his  bond 
for  the  performance  of  the  ordinary  duties  of  his  office,  covered 
his  liability  for  the  same  period. 

2d.  It  is  insisted  that  the  sureties  were  released  from  respon- 
sibility by  the  repeal  of  the  law  under  which  the  bond  was  exe- 
cuted. The  act  of  the  3d  of  March,  1845,  repealed  the  prior 
laws  concerning  the  revenue ;  but  all  of  their  material  provisions 
were  incorporated  into  that  act.  The  existing  laws  were  in 
terms  repealed,  but  they  were  in  substance  re-enacted  and  con- 
tinued in  force.  This  mere  change  in  the  law  did  not,  ipso 
facto,  exonerate  the  sureties.  It  gave  them  no  cause  of  com- 
plaint, for  the  duties  of  their  princii)al  were  not  thereby  enlarged 
or  extended.  They  cannot  insist  upon  any  exemption  from  lia- 
bility unless  the  change  operated  to  their  prejudice.  This  court 
held,  in  the  cases  of  The  Governor  -y.  Ridgway,  12  111.  14,  and 
Compher  v.  The  People,  Id.  290,  that  the  sureties  of  an  officer 
upon  his  official  bond,  conditioned  for  the  faithful  discharge  of 
the  duties  of  the  office,  are  liable  for  the  performance  of  aU  du- 
ties imposed  upon  him  which  are  within  the  scope  of  his  office, 
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whether  such  duties  are  imposed  by  laws  passed  before  or  after  the 
execution  of  the  obhgation.  It  was  said,  in  the  latter  case,  "  The 
power  to  control  the  revenue  is  one  of  the  highest  attributes  of 
sovereignty.  Without  this  power  no  government  could  exist,  and 
it  cannot  be  supposed  that  the  general  assembly  intended  to  part 
with  this  important  prerogative,  or  to  contract  that  no  change 
should  be  made  in  the  manner  of  collecting  the  revenue,  during 
the  continuance  in  office  of  any  of  its  collectors.  Parties  who 
go  security  on  bonds  of  this  character,  do  so  with  the  full  knowl- 
edge and  expectation  that  the  revenue  laws  will  be  changed 
and  the  duties  of  collectors  altered  as  the  public  interest  may 
require ;  and  they  have  no  right  to  complain  of  any  alteration  in 
the  laws  not  materially  changing  the  character  of  the  duties  of 
their  principal,  especially  when  such  alterations  are  in  no  wise 
prejudicial  to  their  interest."  The  principle  of  those  decisions 
is  perfectly  conclusive  of  this  case.  The  condition  of  the  bond 
is,  that  the  sheriff  "  shall  perform  all  the  duties  required  to  be 
performed  of  him  as  collector  of  the  said  county  of  Henderson,  in 
the  time  and  manner  prescribed  by  law."  The  laws  in  exist- 
ence when  the  default  occurred  were  substantially  the  same  as 
those  in  force  when  the  bond  was  executed.  If  any  additional 
duties  were  imposed  on  the  sheriff,  they  were  clearly  within  the 
scope  of  his  office. 

The  objection  that  the  rate  of  taxation  was  increased  by  the 
act  of  the  1st  of  March,  1845,  has  no  foundation  in  fact.  That 
act  increased  the  amount  of  the  taxes  for  state  purposes,  but  it 
reduced  the  rate  of  taxation  for  county  purposes  in  precisely  the 
same  ratio.  The  aggregate  amount  of  the  taxes  was  not  in- 
creased.    This  change  could  not  prejudice  the  sureties. 

The  people  are  entitled  to  judgment. 

Judgment  for  plaintiffs. 
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John  T.  Gilmek,  Administrator,  of  Thornton    Wilson,  Plaintiff 
in  Error,  v.  William  Eubank,  Defendant  in  Error. 

ERROR  TO  ADAMS. 

Where  words  which  are  actionable  in  themselves,  are  not  spoken  under  privi- 
leged circumstances,  it  is  no  defence,  in  an  action  of  slander,  that  the  party 
believed  the  words  to  be  true,  and  was  not  actuated  by  malice  in  fact  to- 
wards the  plaintiff.  The  law  presumes  malice,  which  cannotbe  rebutted 
under  the  general  issue. 

This  was  an  action  of  slander,  commenced  by  Wilson  against 
Eubank  in  the  Adams  Circuit  Court.  There  was  a  trial  by 
jury,  at  November  term,  1849,  of  the  Adams  Circuit  Court, 
MiNSHALL,  J.,  presiding,  and  a  verdict  and  judgment  for  defend- 
ant. Wilson  brought  the  cause  to  this  court  by  writ  of  error. 
During  the  pendency  of  the  suit  in  the  Supreme  Court,  Wilson 
died,  and  his  administrator  was  made  a  party  in  his  stead. 

The  words  charged  to  have  been  spoken  in  the  declaration, 
were,  that  the  plaintiff  had  stolen  a  steer  belonging  to  the  de- 
fendant. The  general  issue  was  filed  as  the  only  plea.  The 
words  were  proved  substantially  as  charged. 

The  instruction  refused  and  that  given,  to  which  exceptions 
were  taken,  are  copied  at  length  in  the  opinion  of  the  court. 

A.  Williams,  for  plaintiff  in  error. 

It  is  sufficient  to  prove  the  substance  of  the  words  charged  in 
the  declaration.  Miller  v.  Miller,  8  Johns.  R.  74 ;  Orwood  v. 
Barker,  13  E.  C.  L.  E.  424 ;  Eobison  v.  Willis,  3  Id.  310. 

The  defendant's  evidence  did  not  even  tend  to  rebut  the  pre- 
sumption of  malice.  When  a  person  falsely  charges  another 
with  a  criminal  offence,  he  does  it  at  his  peril,  and  it  is  no  ex- 
cuse that  he  believed,  or  had  reason  to  believe,  the  charge  was 
true.  He  must,  in  such  case,  show  not  only  that  he  had  reason 
to  believe  what  he  said,  but  that  the  words  were  spoken,  on  an 
occasion  that  made  it  proper  to  speak  them.  Usher  v.  Sever- 
ance, 20  Maine,  9 ;  Wallis  v.  Waithman,  16  E.  C.  L.  E.  412 ; 
Kumsey  v.  Webb,  41 ;  Id.  63 ;  Wheeler  v.  Shields,  2  Scam.  351 ; 
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Eegnier  v.  Cabot,  2  Gilman,  35 ;  1  Saunders's  R.  130,  note  1  ; 
White  V.  Nichols,  3  Howard,  U.  S.  K.  285 ;  Putnam  v.  Gay  et 
al.  2  Gilman,  728. 

A.  Wheat,  for  defendant  in  error. 

The  instruction  asked  by  the  plaintiff  and  refused  by  the 
court,  is  liable  to  two  objections.  1st.  It  is  too  broad.  The 
words  in  the  second  count  do  not  of  themselves  impute  a  crime, 
hence  the  inducement,  as  well  as  the  words,  so  far  as  that  .count 
is  concerned,  should  be  proved  to  the  satisfaction  of  the  jury. 
An  instruction  which  is  so  general  as  to  embrace  all  of  the 
counts,  when  it  is  applicable  to  one  only,  will  be  refused.  Por- 
ter V.  Nash,  1  Ala.  K.  452. 

2d.  It  asks  the  opinion  of  the  court  upon  the  weight  of  the 
evidence,  or  assumes  that  there  was  no  evidence  tending  to  dis- 
prove malice.  Malice  is  always  the  gist  of  the  action  for  slan- 
der, and  consequently  is  always  a  question  for  the  jury  under 
the  plea  of  the  general  issue.  McKee  v.  Ingolls,  4  Scam. 
R.  30. 

The  presumption  of  malice,  arising  from  the  speaking  of 
words  imputing  crime,  is  only  a  rule  of  evidence,  and  conse- 
quently may  be  rebutted ;  and  proof  of  the  truth  of  the  words, 
or  belief  in  the  truth  of  the  words,  rebuts  this  presumption. 
This  rule  is  always  acknowledged  when  the  plea  of  justification 
is  in.  The  rule  requiring  a  plea  of  justification,  in  order  to  au- 
thorize proof  of  the  truth  of  the  words,  is  not  therefore  because 
evidence  of  the  truth  would  be  irrelevant  under  the  plea  of  the 
general  issue,  but  it  is  one  adopted  for  the  benefit  of  the  plain- 
tifi".  The  plaintifi:'  may  therefore  waive  his  right  under  it,  and 
in  this  case  he  has  done  so.  The  defendant's  testimony — which, 
if  it  does  not  prove  the  truth  of  the  words,  at  least  tends  to — 
was  received  without  objection,  and  no  motion  was  made  to  ex- 
clude it ;  and  being  relevant  to  the  issue,  it  was  proper  for  the 
jury  to  weigh  it.  An  instruction  on  the  part  of  the  court,  for  the 
jury  to  disregard  it,  would  have  been  improper.  "Wait  v.  Mas- 
well,  5  Pick.  Pep.  217 ;  Curtis  v.  Graves,  5  How.  Miss.  Eep.  9, 
15,  16,  17,  28 ;   Edge  v.  Keath  et  al.  13  S.   &  M.  Eep.  299 ; 
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Russell  V.  [Inion  Ins.  Co.  1  Wash.  C.  C.  Rep.  409,  441 ;  Ganer- 
man  v.  Wickerly,  lY  Serg.  &  Rawle,  Rep.  116. 

If  the  foregoing  views  be  correct,  the  instruction  given  by  the 
court  to  the  jury,  on  its  own  motion,  as  well  as  those  given  at 
the  request  of  the  defendant,  were  correct. 

But  supposing  the  court  has  comitted  error  in  giving  or  re- 
fusing instructions,  the  rule  is  that  the  court  will  not  disturb  a 
verdict  for  that  reason,  if  it  be  sustained  by  the  evidence,  and 
justice  has  been  done.  Smith  v.  Houston,  8  Ala.  Rep.  736  ; 
Bland  v.  The  People,  3  Scam.  364;  Greenup  v.  Stoker,  3  Gilm. 
202,  216. 

The  plaintiff  did  not  make  out  his  case.  The  law  is  that  the 
substance  of  the  words  charged  must  be  proved,  and  proof  of 
equivalent  words  is  not  sufficient.  Rex  v.  Berry,  4  T.  R.  217  ; 
Watters  v.  Mace,  4  E.  C.  L.  R.  734;  Olmstead  v.  Miller,  1 
Wend.  Rep.  510  ;  Slocumb  v.  Kuykendall,  1  Scam.  Rep.  187; 
Patterson  et  al.  v.  Edwards  at  al.  2  Gilm.  723. 

Browning  &  Bushnell,  in  reply. 

The  words  were  sufficiently  proven.  It  is  not  necessary  to 
prove  all,  nor  the  precise,  words  laid.  It  is  suflScient  to  prove 
their  substance.  If  the  meaning  is  not  changed,  but  is  the  same 
with  the  words  laid  in  the  declaration,  that  is  all  that  is  required. 
Robison  v.  Willis,  3  Eng.  C.  L.  Rep.  310  ;  Orpwood  v.  Barkes 
13  Eng.  C.  L.  Rep.  424. 

The  instructions  to  the  jury  were  clearly  and  palpably  wrong. 
The  case  is  made  to  turn  upon  the  question  of  actual  malice — 
malice  in  fact — which  was  wholly  immaterial.  It  is  no  answer 
to  an  action  for  words  imputing  a  felony,  to  say  the  defendant 
had  no  malice  against  the  plaintiff.  The  law  implies  malice. 
It  raises  a  conclusive  presumption  of  it,  and  it  is  not  a  question 
to  be  left  to  the  jury. 

It  is  only  in  reference  to  privileged  communications — com- 
munications made  in  discharge  of  a  pubKc  or  private  duty,  and 
where  the  occasion  of  speaking  the  words  furnishes  a  legal  ex- 
cuse or  justification,  that  the  question  of  malice  in  fact  can  arise, 
and  be  submitted,  for  inquiry,  to  the  jury. 
35 
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In  all  ordinary  actions  of  slander,  the  rule  is  different.  The 
deliberate  publication  of  calumny,  which  the  publisher  knows  to 
be  false,  or  has  no  reason  to  believe  to  be  true,  raises  a  conclu- 
sive presumption  of  malice.  1  Stark,  on  Slan.  211  to  223  ; 
2  Stark,  on  Slan.  55,  86  ;  1  Greeul.  Ev.  §  18  ;  Bromage  & 
another  v.  Prosser,  10  Eng.  C.  L.  E.  321  ;  Haire  v.  Wilson,  17 
Eng.  C.  L.  R.  465  ;  Bodwell  v.  Osgood,  3  Pick.  384. 

Tbeat,  C.  J.  This  was  an  action  on  the  case  for  slander. 
The  words  laid  in  the  declaration  amounted  to  a  charge  of  lar- 
ceny. Plea,  not  guilty.  The  evidence  tended  to  prove  the 
speaking  of  the  words  as  charged ;  and  it  did  not  appear  that 
they  were  spoken  in  the  heat  of  passion,  or  in  the  way  of  privi- 
leged or  confidential  communications.  The  court  refused  an  in- 
struction asked  by  the  plaintiff,  in  these  words :  "  If  the  jury 
believe,  from  the  evidence,  that  the  defendant  spoke  and  pub- 
lished the  words  charged  in  the  declaration,  the  law  presumes 
that  the  words  were  spoken  maliciously,  with  a  view  to  injure 
and  defame  the  plaintiff;  and  this  presumption  of  malice  is  not 
rebutted  or  removed,  by  the  evidence  given  by  the  defendant  in 
this  case."  At  the  request  of  the  defendant,  the  court  gave, 
among  other  instructions,  the  following :  "  If  the  defendant 
charged  the  plaintiff  with  a  felony,  the  law  presumes  malice,  but 
this  presumption  of  malice  is  not  conclusive,  but  may  be  rebutted 
by  the  defendant ;  and  if,  from  the  whole  evidence,  the  jury  shall 
believe  that  there  was  no  malice  in  fact,  they  should  find  for  the 
defendant,  notwithstanding  the  legal  presumption  of  malice." 
The  verdict  and  judgment  were  for  the  defendant. 

Malice  is  the  gist  of  the  action  of  slander.  But  the  term 
malice  has  a  two-fold  signification.  There  is  malice  in  la^,  as 
well  as  malice  in  fact.  In  the  former  and  legal  sense,  it  signifies 
a  wrongful  act,  intentionally  done,  without  any  justification 
or  excuse.  In  the  latter  and  popular  sense,  it  means  ill-will 
towards  a  particular  person  ;  in  other  words,  an  actual  intention 
to  injure  or  defame  him.  This  distinction  runs  through  the  ele- 
mentary books,  and  the  reports  of  adjudged  cases.  Starkie,  in 
his  valuable  Treatise  on  Slander,  at  page  210,  holds  this  lan- 
guage :  "  It  seems  to  be  clear,  as  well  upon  legal  principles  as 
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on  those  of  morality  and  policy,  that  wliere  the  wilfnl  act  of 
publishing  defamatory  matter  derives  no  excuse  or  quahfication 
from  collateral  circumstances,  none  can  arise  from  a  consider- 
ation that  the  author  of  the  mischief  was  not  actuated  hy  any 
deliberate  and  malicious  intention  to  injure,  beyond  that  which 
is  necessarily  to  be  inferred  from  the  very  act  itself.  For  if  a 
man  wilfully  does  an  act  likely  to  occasion  mischief  to  another, 
and  to  subject  him  to  disgrace,  obloquy,  and  temporal  damage, 
he  must,  in  point  of  law  as  well  as  in  morals,  be  presumed  to 
have  contemplated  and  intended  the  evil  consequences  which 
were  likely  to  ensue."  And  again,  on  p.  219  :  "  It  follows  that 
every  one  who  ventures  to  propogate  an  unfounded  calumny,  to 
the  injury  of  the  character  of  another,  does  it  at  his  peril,  and 
that,  unless  he  can  show  some  lawful  excuse  for  publishing,  that 
is,  some  cause  for  publishing  under  the  particular  circumstances 
which  the  law  recognizes  as  affording  a  sufficient  excuse,  the 
total  absence  of  an  actual  intention  will  not  avail  as  a  justifica- 
tion." In  Bromage  v.  Prosser,  4  B.  &  C.  247,  it  was  said  by 
Bayley,  J.,  in  delivering  the  judgment  of  the  court :  "  If  I  tra- 
duce a  man,  whether  I  know  him  or  not,  and  whether  I  intend 
to  do  him  an  injury  or  not,  I  apprehend  the  law  considers  it  as 
done  of  malice,  because  it  is  wrongful  and  intentional.  It 
equally  works  an  injury,  whether  I  meant  to  produce  an  injury 
or  not ;  and  if  1  had  no  legal  excuse  for  the  slander,  why  is  he 
not  to  have  a  remedy  against  me  for  the  injury  it  produces  ? 
And  I  apprehend  the  law  recognizes  the  distinction  between 
these  two  descriptions  of  malice,  malice  in  fact  and  mahce  in 
law,  in  actions  of  slander.  In  an  ordinary  action  for  words,  it  is 
sufficient  to  charge  that  the  defendant  spoke  them  falsely ;  it  is 
not  necessary  to  state  that  they  were  spoken  maliciously.  But 
in  actions  for  such  slander  as  is  jprivtia  facie  excusable,  on  ac- 
count of  the  cause  of  speaking  or  writing  it,  as  in  the  case  of 
servants'  characters,  confidential  advice,  or  communications  to 
persons  who  ask  it,  or  have  a  right  to  expect  it,  malice  in  fact 
must  be  proved  by  the  plaintifi:'.  But  in  an  ordinary  action  for 
libel,  or  for  words,  thougli  evidence  of  malice  may  be  given  to 
increase  the  damages,  it  never  is  considered  as  essential,  nor  is 
tliere  any  instance  of  a  verdict  for  the  defendant  on  the  ground 
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of  the  want  of  malice."  See  also  Haire  v.  Wilson,  9  B.  &  C. 
643,  and  Bodwell  v.  Osgood,  3  Pick.  380. 

There  is  a  class  of  cases,  where  the  occasion  of  the  speaking 
of  the  words  may,  without  regard  to  their  truth  or  falsity,  afford 
an  excuse  or  justification  to  the  party ;  such,  for  instance,  as  the 
statements  of  a  master  respecting  the  character  of  a  servant ; 
communications  addressed  to  the  appointing  power,  relative  to 
the  conduct  of  a  public  officer,  or  concerning  the  qualifications 
of  an  applicant  for  office  ;  expressions  used  in  the  course  of  a 
judicial  proceeding,  by  a  judge,  attorney,  witness,  juror,  or  party ; 
and  communications  made  to  others  in  confidence,  or  in  the  way 
of  admonition  or  advice.  In  such  cases,  an  action  cannot  be 
sustained  without  proof  of  actual  malice.  If  the  party  acted 
from  honest  motives  and  for  justifiable  purposes,  the  law,  from 
reasons  of  public  policy,  excuses  him.  But  he  is  not  permitted, 
under  the  pretence  of  discharging  a  duty  to  himself  or  society, 
to  infiict  an  injury  to  the  reputation  of  another.  If  he  makes 
use  of  the  occasion  for  the  purpose  of  traducing  another,  the 
occasion  will  not  protect  him,  and  he  will  be  answerable  for  the 
consequences. 

But  the  reverse  is  the  rule  in  the  case  of  actionable  words, 
where  no  excuse  or  justification  can  arise  from  the  particular  cir- 
cumstances under  which  they  were  uttered.  The  plaintiff  is  not 
bound  to  prove  that  the  charge  was  maliciously  made  ;  nor  can 
the  defendant  relieve  himself  from  liability  by  showing  the  ab- 
sence of  express  malice.  He  makes  the  publication  at  his  peril, 
and,  if  untrue,  he  is  responsible  for  all  the  consequences  naturally 
flowing  from  the  act.  The  real  motive  by  which  he  was  actuated 
is  unimportant,  except  upon  the  question  of  damages.  The  in- 
jury to  the  plaintiff  may  be  as  serious  where  the  charge  is  made 
without  an  actual  intention  to  defame,  as  if  it  proceeds  from  the 
most  malignant  motives.  It  would  be  a  great  reproach  to  the 
law,  if  a  party  who  had  causelessly  ruined  the  reputation  of 
another  should  be  exempted  from  civil  responsibility,  merely  be- 
cause he  did  not  design  to  produce  such  a  result  {a). 

In  this  case,  the  words  were  actionable  in  themselves,  and 
they  were  not  published  under  circumstances  tliat  afforded  any 
excuse  or  justification  to  the  defendant.    He  was  therefore  liable 

(a)  Cummerford  v.  McAvoy,  15  111.  R.,  313,  and  notes. 
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for  the  consequences,  unless  the  plaintiff  had  committed  the 
crime  of  larceny.  And  he  did  not  by  his  pleadings  offer  to 
prove  the  truth  of  the  charge.  The  existence  of  malice  in  fact 
was  not  necessary  to  maintain  the  action.  The  law  raised  the 
presumption  of  malice,  and  that  presumption  was  conclusive. 
The  court  erred  in  refusing  the  instruction  demanded  by  the 
plaintiff,  and  in  giving  the  one  asked  by  the  defendant.  The 
judgment  must  be  reversed,  but  the  cause  need  not  be  remanded. 
The  death  of  the  plaintiff,  since  the  judgment  was  entered,  will 
present  a  further  prosecution  of  the  suit.  The  cause  of  action 
died  with  the  person.  The  administrator,  however,  had  the 
right  to  prosecute  this  writ  of  error,  to  relieve  the  estate  from  the 
payment  of  an  unjust  judgment.     The  judgment  is  reversed. 

Judgment  reversed. 


Owen  B.  Tullee,  Plaintiff  in  Error,  v.  Casper  Yoght,  Defend- 
ant in  Error. 

ERROR  TO  JERSEY. 

At  coramon  law,  a  master  is  not  liable  for  the  wilful  trespasses  of  his  ser- 
vant, which  are  not  committed  in  furtherance  of  the  business  of  the  master. 

By  the  sixth  section  of  the  ninety- third  chapter  of  the  Revised  Statutes,  the 
owner  of  a  carriage  for  the  conveyance  of  passengers  running  on  a  public 
highway,  is  liable  in  action  of  trespass  for  injuries  occasioned  by  the  wilful 
misconduct  of  the  driver.  In  such  an  action,  the  declaration  should  aver  that 
the  carriage  was  for  the  conveyance  of  passengers. 

This  was  an  action  of  trespass,  commenced  by  Yoght  in  the 
Greene  Circuit  Court,  and  taken,  by  change  of  venue,  at  the  in- 
stance of  Tuller,  to  Jersey  county.  The  suit  was  commenced 
against  Tuller,  one  Alvord,  and  three  others.  Tuller  and  Al- 
vord  were  the  only  defendants  who  were  served  with  process. 
They  appeared,  and  pleaded  the  general  issue.  At  the  October 
term,  1851,  of  the  Jersey  Circuit  Court,  O.  C.  Skinnee,  Judge, 
presiding,  the  cause  was  submitted  to  a  jury,  who  found  the  de- 
fendant Tuller  guilty,  and  assessed  the  plaintiff's  damage  at 
$1,000  and  the  defendant  Alvord,  not  guilty. 
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The  defendant  Tuller  then  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  law  and  evidence,  and  was 
excessive. 

This  motion  was  overruled.  Tuller  then  moved  in  arrest  of 
judgment.  Because  the  declaration  is  insufficient  to  authorize 
the  entering  of  a  judgment  thereon  ;  and  because  the  action  in 
this  case  ought  to  have  been  trespass  on  the  case,  and  not  tres- 
pass. This  motion  was  also  overruled,  and  judgment  was  ren- 
dered upon  the  verdict.  Tuller  excepted  to  the  decision  of  the 
court,  and  tendered  a  bill  of  exceptions  embodying  the  evidence, 
and  prosecutes  a  writ  of  error.  The  errors  assigned  are  the 
overruling  of  the  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, and  in  rendering  judgment  for  the  plaintiff. 

The  declaration  avers,  that  the  defendants,  &c.,  at,  &c., 
were  the  owners  of  a  certain  coach  or  carriage  and  horses,  to 
wit,  four  horses  drawing  the  same  ;  and  that  a  certain  coachman 
or  servant  of  the  defendants,  then  had  the  management,  care, 
and  direction  of  the  same,  &c.;  and  that  said  servant  and  coach- 
man of  the  defendants,  on,  &c.,  at,  &c.,  while  in  the  employ- 
ment of  the  said  defendants,  as  a  driver  &c.,  with  force  and 
arms,  drove  the  same  along  the  highway,  with  great  force  and 
violence,  against  a  certain  horse  on  which  said  plaintiff  was 
riding  in  the  said  highway,  by  means  whereof  the  plaintiff 
was  thrown  with  great  force  and  violence  off  the  said  horse 
upon  the  ground;  by  means  of  the  premises  the  leg  of  the  said 
plaintiff  was  broken,  &c.;  concluding,  contrary  to  the  form  of 
the  statute. 

J.  M.  Palmer,  for  plaintiff  in  error. 

The  act  was  wilful  and  intentional  on  the  part  of  the  driver, 
and  the  defendant  is  therefore  not  liable.  1  East,  106 ;  17  Mass. 
509  ;  1  Chitty's  Pleadings,  93  ;  4  Cond.  Eep.  666,  671 ;  8  Durnford 
&  Ease,  534  ;  19  Wend.  343  ;  1  Smith's  Leading  Cases,  310 ; 
9  Wend.  268  -,4  6  &  A.  490 ;  1  Stanton,  668. 

The  court  erred  in  overruling  the  motion  in  arrest  of  judgment. 
The  action  of  trespass  cannot  be  maintained.  Wright  v.  Wil- 
cox, 19  Wend.  343 ;  1  Chitty's  pleadings,  127,  131,    180,  181 ; 


DECEMBEE  TERM,  1861.  279 

TuTler  V.  Voght. 

17  Mass.  244;  Id.  479  ;  11  Mass.  57;  4  Wharton,  143 ;  1  Smith's 
Leading  Cases,  413. 

The  owner  of  a  carriage  is  only  liable  for  the  negligence  or 
iinskillfulness  of  his  servant,  and  there  must  be  a  sufficient  al- 
legation.    See  authorities  cited  under  first  point. 

The  defendant  is  not  liable  under  §  6,  chap.  93,  R.  L.  481 ; 
Rev.  Stats.  JST.  T.  vol.  1,  695,  696,  §  6 ;  because  there  is  no  such 
allegation  as  will  bring  the  case  within  that  statute. 

Not  alleged  that  they  were  the  owners  of  a  carriage  for  the 
transportation  of  passengers.  As  to  the  necessity  for  such  an 
allegation,  1  Chitty's  Pleading,  290,  291;  Id.  416,  417,  418,  423; 
Id.  383,  384,  385 ;  12  East,  89,  94 ;  2  Mass.  444 ;  4  Pick.  341, 
349 ;  1  Pick.  177;  17  J.  Rep.  349,  see  particularly  page  455,  458, 
overruling  the  decision  of  the  Supreme  Court  in  same  case,  in 
16  J.  R.  250  and  also  overruling  Ouffie  v.  Hays,  13  J.  R.  327, 
and  Bowen  v.  Morehouse,  1  J.  R.  276 ;  Gould's  Pleadings,  503, 
§§  22,  23,  24;  1  Day,  186;  note,  2d  Greenleaf,  230. 

The  declaration  is  not  aided  by  the  7th  section  of  Road  Law, 
as  it  has  no  application.  The  express  mention  of  one  thing 
implies  the  exclusion  of  another.  Co.  Litt.  210.  A  Statute 
must  be  so  construed  as  to  give  effect  to  every  part.  Broom's 
Legal  Maxims,  515,  516. 

Penal  statutes  are  to  be  construed  strictly.  The  rule  is  not 
confined  to  penal  statutes  eo  nomine,  but  extends  to  those  that 
are  penal  in  their  consequences.  The  defect  is  not  cured  by  ver- 
dict. See  "Whitcraft  v.  Yanderver,  12  111.  235 ;  and  the  reasoning 
upon  which  that  decision  proceeds,  that  the  facts  stated  in  the 
declai-ation  may  be  true,  and  still  the  defendant  not  be  liable, 
which  is  understoodto  express  the  true  rule  ;  and  see  5  Monr.  272 ; 
6  B.  &  A.  27 ;  9  Dana,  145.  'Not  cured  by  an  agreed  case, 
2  Greenleaf,  230.  As  to  the  rule  upon  the  subject,  1  Day,  186, 
note. 

J.  Gillespie,  on  same  side. 

First.  JSTew  trial  should  have  been  granted  :  1st,  because  there 
is  no  proof  that  Tuller  had  any  interest  in  the  coach ;  2d,  there 
is  no    proof   that  the    coach    was    owned  by  defendants;  3d, 
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there  is  no  proof  that  the  driver  was  in  the  employ  of  defend- 
ants. 

Second.  Judgment  should  have  been  arrested :  1st,  Because 
the  declaration  omits  to  allege  that  the  defendants  were  the 
owners  of  a  carriage  for  the  conveyance  of  passengers.  See 
§  6,  Eoad  Law;  Eev.  Stats.  1845,  481 ;  Chitty's  Pleadings,  382; 
Drowne  v.  Stimpson,  2  Mass.  444 ;  Soper  v.  Harvard  College, 

1  Pickering,  1Y7,  1Y9 ;  Williams  v.  Hingham,  &c.  4  Pick,  344. 
345 ;  Bartlett  v.  Crozier,  lY  J.  R.  455,  456  ;  Little  v.  Thompson, 

2  Greenleaf,  P.  230.  2d,  Because  the  declaration  omits  to 
allege  that  the  act  was  done  wilfully.  The  allegation,  that  the 
act  was  done  with  great  force  and  violence,  is  not  equivalent,  as 
it  might  have  been  done  with  great  force  and  violence,  and  yet 
not  have  been  done  either  wilfully  or  even  negligently  or  unskill- 
fully,  as,  for  instance,  when  horses  were  running  away  and  come 
against  the  plaintiff;  and  the  plaintiff  must  be  strictly  confined 
to  the  statutes,  in  laying  his  case  in  his  declaration.  Stafford  -y. 
Ingersoll,  3  Hill,  41 ;  Ren  wick  v.  Morris,  Y  Hill,  576 ;  Boin  v. 
Wilson,  1  J.  J.  Marshall,  203,  204  ;  Doggett  v.  State,  4  Cow.  63 ; 
Leonard  -y.  Bosworth,  4  Cow.  423. 

The  omission  is  not  cured  by  verdict.  Smith  v.  Moore,  6 
Greenleaf,  274;  Wright  -y.  Wilcox,  19  Wend.  344;  Gould's 
Pleadings,  502,  §§  20,  21,  22,  23,  24 ;  4  Pickering,  341. 

Master  was  not  responsible  at  common  law  for  the  wilful  act 
of  his  servant,  not  done  in  the  immediate  presence  or  by  com- 
mand of  the  master.  1  East,  105;  5  Mumford,  483  ;  5  Gilman, 
430;  2  H.  Blackstone,  442. 

Statutes  in  derogation  of  the  common  law  must  be  construed 
strictly.     1  J.  J.  Marshall,  203  ;  2  Mass.  443;  4  Pick.  341. 

K.  S.  Blackwell,  for  defendant  in  error. 

The  action  of  trespass  upon  the  case  is  founded  on  the  statute 
of  Westminister,  2,  c.  24.     1  Com.  Dig.  235. 

The  distinction  which  runs  throughout  the  earlier  authorities, 
between  trespass  and  trespass  upon  the  case,  invariably,  and 
without  a  single  exception  is,  that  the  former  is  a  general,  and 
the  latter  a  special,  writ.     1  Com.  Dig.  235. 
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They  are  both  actions  upon  the  case,  in  the  primitive  mean- 
ing of  the  term,  because  in  both  the  plaintiff's  case  is  set  forth  ; 
but  in  the  latter  it  is  specially  stated,  in  the  former  it  is  generally 
alleged.     1  Com.  Dig.  235. 

The  distinctive  features  between  trespass  and  trespass  upon 
the  case,  according  to  the  ancient  common  law  were, 

J^i7'st.  A  declaration  in  the  former,  commences  with  a  positive 
allegation,  ^^for  that,^^  the  latter  with  a  quod  cum  or  recital  "/or 
that  whereas.''''     1  Com.  Dig.  235. 

In  answer  to  this,  Mr.  Day  says :  "  It  strikes  me  that  the 
words,  "/cr  that ;  whereas^''  comprise  two  distinct  parts  of  a 
sentence  after  the  manner  they  are  now  punctuated ;  the  word 
"w;Aeyeas"  introducing  the  recitals  ;  the  words  '■'for  that ''"'  hav- 
ing a  prospective  to  the  point  of  the  action  ;  and,  indeed,  by  this 
mode  of  construction  alone  is  the  sentence,  I  think,  made  intel- 
ligible."    1  Com.  Dig.  236,  237. 

And  the  courts  hold  that  the  insertion  of  these  words  in  a 
declaration  in  trespass,  cannot  be  reached  even  by  a  special 
demurrer.     Coffin  v.  Coffin,  2  Mass.  R.  361. 

Second.  The  writ  was  special  in  both  cases,  but  the  cause  of 
action  was  sj)ecially  stated  in  case,  generally  in  trespass.  Hence 
the  common  appellation  of  the  former,  "  special  action  of  trespass 
upon  the  case."     1  Com.  Dig.  235. 

Under  our  laws  the  writ  is  still  more  general  than  at  common 
law  ;  and  the  facts  are  neither  set  forth  generally  nor  specially. 
It  merely  commands  the  sheriff  to  summon  the  defendants  to 
appear  at  a  particular  time  and  place,  to  answer  a  particular 
form  of  action ;  and  one  declaration  is  used  for  the  purpose  of 
informing  the  party  of  the  cause  of  action  he  is  called  upon  to 
answer.     Rev.  St.  413,  §  1. 

Third.  The  declaration  in  trespass  alleged  the  act  complained 
of  to  be  "  m  et  armis  et  contra  pacem.''''  Originally  a  trespass 
involved  a  breach  of  the  peace,  and  in  an  action  for  the  injury, 
besides  damages  to  the  injured  party,  a  judgment  of  capiatur 
was  entered,  upon  which  the  defendant  was  taken,  a  fine  was 
imposed,  and  he  was  imprisoned  till  he  paid  both  the  fine  and 
damages.     1  Com.  Dig.  237 ;  5  Cow.  R.  344. 

Under  our  statute  the  omission  of  the  words  "with  force  and 
36 
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arms,  and  against  the  peace,"  is  not  even   cause  for  a  special 
demurrer.     Kev.  St.  51,  sec.  10. 

And  according  to  our  system  of  jurisprudence  there  is  no  fine 
to  the  people,  when  a  trespass  involves  a  breach  of  the  peace. 

Fourth.  In  trespass  m  et  armis^  a  capias  ad  respondendurn 
issued  to  seize  the  person  of  the  defendant,  and  he  was  com- 
pelled to  give  bail  for  his  appearance.     1  Com.  Dig.  237. 

Under  our  statute  such  a  writ  may  be  issued,  and  the  defend- 
ant held  to  bail  in  all  actions  sounding  in  tort.  Rev.  St.  81, 
§2.  ^ 

Fifth.  After  a  judgment  a  c,2L^\2iQ  pro  fine  was  awarded,  and  the 
defendant  imprisoned  until  he  paid  the  fine ;  nor  could  he  be 
discharged  from  confinement  until  he  paid  the  damages  also. 
1  Com.  Dig.  237. 

We  have  seen  that  under  our  laws  no  fine  can  be  imposed. 
And  our  statute  authorizes  a  capias  ad  satisfaciendum  after 
judgment  in  all  actions  of  tort.     Rev.  St.  301,  §  6. 

It  will  be  perceived  that  it  became  a  matter  of  infinite  moment 
to  the  defendant,  whether  the  words  "with  force  and  arms  and 
against  the  peace  "  were  inserted  in  the  writ  or  omitted  ;  and  he 
would  take  especial  care  to  object  to  their  addition,  in  every  case 
where  such  addition  was  unauthorized  by  law.  1  Com.  Dig. 
237. 

This  pertinacity  on  the  part  of  defendant  to  avoid  the  fine, 
attendant  upon  a  recovery  in  trespass,  has  forced  the  courts  into 
the  technical  distinctions  between  trespass  and  trespass  on  the 
case.  We  have  seen  that  writs  of  trespass  were  universally 
general,  1  Com.  Dig.  238.  And  that  writs  of  trespass  on  the 
case  were  special.  1  Com.  Dig.  238.  General  writs  of  trespass 
were  for  forcible  injuries,  and  therefore  contained  the  words  "  vi 
et  armis  et  contra pacem.'''^  1  Com.  Dig.  238.  Whereas  writs  of 
trespass  on  the  case  were  sued  out  to  redress  wrongs,  with  or 
without  violence,  as  the  case  happened  to  be.  1  Com.  Dig.  238. 
Hence  arises  a  threefold  distribution  of  writs  of  trespass,  viz. : 
First.  General  writs  of  trespass  vi  et  armis;  Second.  Special 
writs  of  trespass  vi  et  armis  ;  Third.  Special  writs  of  trespass 
without  force.     1  Com.  Dig.  238. 

And  in  all  actions  where  the  plaintiff  in  detailing  the  parti- 
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culars  of  his  grievance,  showed  that  the  defendant  had  broken 
the  peace,  whether  his  writ  was  trespass  or  trespass  on  the  case, 
the  words  "  vi  et  armis  et  contra  jpacem  "  were  by  virtue  of  the 
old  common-law  rule,  inserted  in  the  writ.      1  Com.  Dig.  238. 

And  this  whether  the  injury  complained  of  was  an  immediate, 
or  a  remote  consequence  of  the  act  in  breach  of  the  peace. 
1  Com.  Dig.  238. 

The  modern  doctrine  arranges  writs  of  trespass  under  two 
heads  only,  trespass  and  trespass  on  the  case.  It  preserves  the 
old  distinction  between  general  and  special  writs ;  but  requires 
the  appropriation  of  the  former  to  the  redress  of  forcible  injuries 
alone,  and  the  latter  to  injuries  without  force.  1  Com.  Dig. 
241. 

"  "Whether  the  act  complained  of  was  accompanied  with  force  ; 
whether  it  was  done  wilfully  ;  whether  by  the  defendant  himself, 
or  through  the  agency  of  another ;  whether  act  done  was  law ; 
these  have  all  been  attempted  as  the  criterion  by  which  to 
determine  the  form  of  the  action,  but  have  all  been  abandoned." 

5  Cow.  R.  345,  per  Savage,  C.  J. 

There  is  one  rule,  which  has  seldom,  if  ever,  been  departed 
from  ;  that  where  the  injurious  act  is  the  immediate  result  of  the 
force  originally  applied  by  the  defendant,  and  the  plaintiff  be 
injured  by  it,  trespass  'oi  et  armis  is  the  appropriate  remedy ; 
and  it  makes  no  difference  whether  the  force  was  .applied  wil- 
fully, accidently,  or  negligently. 

"Where  the  defendant  in  a  dark  night,  being  on  the  wrong 
side  of  the  highway,  accidentally  drove  his  carriage  against 
another's,  whereby  the  latter  was  injured  ;  trespass  was  held  the 
proper  remedy.     Zeame  v.  Bray,  3  East,  R.  593. 

Where  a  belligerent  cruiser  chased  a  neutral  vessel,  supposing 
her  to  be  an  enemy,  and  coming  up  with  her  ran  into  and  sunk 
her,  and  the  disaster  was  the  result  of  gross  negligence ;  trespass 
was  held  proper.     Percival  v.  Hickey,  18  Johns.  257. 

So  where  defendant's  servant  wilfully  drove  against  the 
plaintiff's  carriage,whereby it  was  damaged.  Sevignac  v.  Roome, 

6  T.  R.  125. 

So  for  a  collision  of  ^carriages  occasioned  by  the  "furious,  neg- 
ligent, and  improper  driving  of  the  defendant."  Day  v.  Edwards, 
5  T.  R.  648. 
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Trespass  lies  for  an  injury  happening  to  a  steamboat  by  a  neg- 
ligent collision.     Case  v.  Mark,  1,  4  Ohio,  305. 

Where  the  injury  is  immediate,  but  is  occasioned  by  negli- 
gence, the  plaintiff  has  an  election  to  sue  in  case  or  trespass. 
Wilson  V.  Smith,  10  Wend.  E.  325  ;  Blin  v.  Campbell,  14  Johns. 
432 ;  M'Allister  v.  Hammond,  6  Cow.  K.  342. 

Is  the  defendant  liable  for  the  wilful  trespass  of  his  servant  ? 
The  statute  expressly  provides  that  the  master  shall  be  liable  for 
the  acts  of  his  servant  in  the  same  manner  as  the  servant  would 
be  liable.     Eev.  St.  481,  §  6. 

As  to  the  form  of  action.  Where  a  statute  confers  a  new 
right  or  creates  a  new  liability  and  prescribes  a  particular  remedy, 
that  remedy  must  be  pursued.  1  Chitty,  PL  143.  If  a  new 
remedy  is  prescribed  to  enforce  a  common-law  right  or  redress  a 
grievance  which  gave  a  cause  of  action  at  common-law ;  the 
plaintiff  has  a  right  to  proceed  under  the  statute,  or  pursue  his 
common-law  remedy.  Where  the  statute  creates  the  liability, 
but  gives  no  remedy,  the  party  has  a  right  to  adopt  such  a 
form  of  action,  as  the  common-law  would  consider  appropriate. 
In  this  case  trespass  would  lie  at  common-law  against  the 
driver.  And  it  would  seem  appropriate  by  analogy  to  adopt  the 
same  form  against  the  master.  Debt  will  not  lie,  because  the 
cause  of  action  is  not  a  sum  certain,  or  capable  of  being  reduced 
to  certainty,  by  computation.  Assumpsit  will  not  lie  because 
there  is  no  contract,  express  or  implied.  Case  will  not  lie, 
because  the  injury  was  immediate  and  the  result  of  wilful 
force. 

Again,  this  declaration  may  be  treated  as  in  case ;  the  title 
given  it  in  the  commencement  and  the  use  of  the  words  "  vi  et 
armis  "  does  not  make  it  an  action  of  trespass.  The  form  of  the 
action  is  to  be  determined  by  the  matter  set  forth  in  the  declara- 
tion, Cornes  v.  Harris,  1  Coms,  E.  223  ;  Seneca  E,  C,  v.  Auburn, 
&c,  E.  E,  Co,  5  Hill,  1T6,  177. 

This  declaration  is  properly  framed  upon  the  statute,  Eeed 
v.  Northfield,  13  Pick,  99  ;  Lee  v.  Clark,  2  East,  333, 

A  verdict  in  tort  will  not  be  set  aside  because  the  damages 
are  excessive,  unless  outrageously  so,  Schlencher  v.  Eisley,  3 
Scam,  483 ;  2  Wils.  E.  160,  205,'  244,  405  ;*Cowp,  E,  230  ;  4  T. 
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R.  651 ;  8  Johns.  369  ;  5  Cow.  106,  351 ;  8  Cowen,  214 ;  1 
Marsh.  431  ;  1°  Bibb,  248 ;  2  Id.  591 ;  9  Johns.  45  ;  2  Id.  63  ; 
4  Mass.  1 ;  2  Wend.  352. 

Caton,  J.  We  look  upon  the  rule  of  the  common  law  as 
well  settled,  that  the  master  is  not  liable  for  the  wilful  tres- 
passes of  the  servant,  which  are  not  committed  in  the  furtherance 
of  the  business  of  the  master  (a).  McMorris  v.  Crickett,  1  East, 
106.  This  principle  has  already  been  adopted  by  this  court, 
in  the  case  of  Johnson  v.  Barber,  5  Gilmun,  425.  That  action 
was  against  the  master  and  servant  jointly,  and  the  court  said, 
"  If  one  of  the  defendants,  while  engaged  in  the  prosecution  of 
the  business  of  the  other,  carelessly  or  negligently  set  :^re  to  the 
prairie,  or  even  purposely,  with  a  View  to  benefit  or  protect  the 
interests  of  the  employer,  the  latter  would  be  liable  for  the  con- 
sequences ;  but  if  he  set  out  the  fire  from  motives  of  malice  or 
wantonness,  the  principal  would  not  be  liable,  for  that  would 
be  an  abandonment  of  the  business  of  the  agency."  Here,  the 
declaration  professes  to  count  in  trespass  ;  and  avers,  that  the 
defendant's  servant,  "  with  force  and  arms,  drove  the  same  [the 
carriage]  along  the  highway,  with  great  force  and  violence, 
against,"  &c.  The  pleader  has  succeeded  in  making  w^hat  he 
intended,  a  declaration  in  trespass,  and  not  case.  2  Chitty's 
Plead.  850.  For  that  act,  the  master,  as  we  have  seen,  is  not 
liable  at  the  common  law.  The  efi'ect  of  our  statute  will  be 
subsequently  considered.  Unless  the  master  expressly  com- 
manded the  servant  to  commit  the  trespass,  the  servant  alone  is 
liable  in  this  form  of  action.  The  owner  of  the  coach  is  un- 
doubtedly responsible  for  injuries  resulting  from  the  negligence, 
carelessness,  or  unskillfulness  of  the  driver ;  but  then  he  is  only 
liable  in  a  special  action  on  the  case.  2  Chitty  Plead.  708, 
and  note.  In  case  the  declaration  in  general  avers,  that  the 
injury  resulted  from  the  carelessness  or  unskillfulness  of  the 
agent. 

The  plaintiff,  however,  insisted,  that  he  was  entitled  to  main- 
tain this  action  under  the  ninety-third  chapter  of  the  Revised 
Statutes.  The  sixth  section  of  that  chapter  is  this  :  "  The 
owners  of  any  carriage,  running  upon  any  turn-pike  road  or  pub- 
fa)  Johnson  v.  Newman,  5  Gil.  R.,  425,  and  notes ;  Oxford  v.  Peler,  28  111.  K.,  4.35. 
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lie  highway,  for  the  conveyance  of  passengers,  shall  be  liable, 
jointly  and  severally,  to  the  party  injured,  in  aH  cases,  for  all 
injuries  and  damages  done  by  any  person  in  the  employment  of 
such  owners,  as  a  driver,  while  driving  such  carnage,  to  any 
person,  or  to  the  property  of  any  person ;  and  that,  whenever 
the  act  occasioning  such  injury  or  damage  shall  be  wilful,  negli- 
gent, or  otherwise,  in  the  same  manner  as  such  driver  would  be 
liable.  Any  driver  of  any  mail  stage-coach,  or  other  vehicle  for 
the  conveyance  of  passengers,  wilfully  offending  against  the 
provisions  of  this  chapter,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  imprisoned  not  ex- 
ceeding six  mouths,  or  fined  not  exceeding  three  hundred  dol- 
lars." That  this  statute  makes  the  owner  of  such  carriage  liable 
in  an  action  of  trespass,  for  the  wilful  misconduct  of  the  driver, 
there  can  be  no  doubt.  The  extent  of  the  liability,  and  the 
form  of  the  action,  is  the  same  against  the  owner  as  it  is  against 
the  driver.  But,  when  the  owner  is  sought  to  be  made  liable 
under  this  statute,  the  declaration  must  show  affirmatively  such 
a  case  as  the  statute  describes  {a).  This  the  declaration  before  us 
fails  to  do.  It  does  not  show  that  the  carriage  or  vehicle  was 
"for  the  conveyance  of  passengers."  For  aught  that  appears, 
it  may  have  been  only  for  the  transportation  of  goods,  or  for  the 
private  use  of  the  owner,  without  reference  to  the  accommoda- 
tion of  the  traveling  public.  For  this  reason,  the  declaration  is 
fatally  defective  under  the  statute.  The  judgment  must  be 
reversed,  and  the  cause  remanded,  with  leave  to  the  plaintiff  to 
amend  his  declaration.  Judgment  reversed. 

(a)    Whitecroft  v.  Vanderver,  12  111.  R.,  238 ;  Metager  v.  People,  14  111.  R.,  102,  and  note. 
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The  People  of  the  State  of  Illinois,  on  the  relation  of 
Harrison  P.  McClintock,  v.  Onias  C.  Skinner,  Judge  of 
the  Adams  Circuit  Court. 

APPLICATION  FOR  A  MANDAMUS. 

On  appeal  fi'om  a  justice  of  the  peace,  the  jurisdiction  of  the  Circuit  Court  is 
no  greater  than  that  of  the  justice. 

A  Circuit  Court  should  dismiss  a  suit  on  appeal,  if  it  appears  that  the  justice  of 
the  peace  had  not  jurisdiction  of  the  subject-matter. 

A  plaintiff  in  appeal,  cannot  confer  jurisdiction  on  the  Circuit  Court,  by  remit- 
ting a  portion  of  the  verdict. 

On  appeal  to  the  Circuit  Court  from  the  judgment  of  a  justice,  the  jury  found 
a  verdict  for  plaintiff  exceeding  one  hundred  dollars ;  the  plaintiff  offered  to 
remit,  and  reduce  the  verdict  to  that  sum : — 

Held,  that  the  Circuit  Court  was  not  bound  to  enter  a  judgment  for  the  one 
hundred  dollars  ;  and  that  plaintiff  was  not  entitled  to  a  judgment.  The 
proper  practice  in  such  case,  would  be  for  plaintiff  to  move  for  a  new  trial. 

This  was  an  application  to  this  court  for  a  peremptory  man- 
damus, upon  the  facts  set  out  in  the  opinion. 

Warren  &  Edwards,  for  the  relator. 

Browning  &  Bushnell,  contra. 

Treat,  C.  J.  McClintock  sued  Smith  before  a  justice  of  the 
peace,  and  reco7ered  a  judgment  for  $62.52.  On  appeal,  the 
jury  returned  a  verdict  in  favor  of  McClintock,  for  $130.62.  On 
the  coming  in  of  the  verdict,  he  entered  a  remittitur  for  $30.62. 
Smith  made  a  motion  in  arrest  of  judgment,  which  was  over- 
ruled ;  and  the  court,  on  its  own  motion,  set  aside  the  verdict, 
and  continued  the  case.  McClintock  then  entered  a  motion  for 
a  judgment  for  $100  and  costs,  which  was  denied.  He  has 
sued  out  a  mandamus  from  this  court,  for  the  purpose  of  com- 
pelling the  circuit  judge  to  enter  a  judgment  on  the  verdict  for 
$100  ;  and,  on  the  foregoing  state  of  facts,  a  peremptory  man- 
damus must  be  awarded  or  refused. 

The  maximum  of  the  justice's  jurisdiction  was  one  hundred 
dollars.     The  result  of  the  first  trial  showed,  jprima  facie^  that 
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he  had  jurisdiction  of  the  case.  The  jurisdiction  of  the  Circuit 
Court  was  no  greater  than  that  of  the  justice.  It  is  the  duty  of 
a  Circuit  Court  to  dismiss  a  suit,  which  is  before  it  by  appeal, 
whenever  it  appears  that  the  justice  had  no  jurisdiction  of  the 
subject-matter.  Rev.  Stat.  ch.  69,  §  67.  The  verdict  on  the 
second  trial  showed,  pri7na  facie,  that  the  case  was  not  within 
the  jurisdiction  of  the  justice.  If  more  than  one  hundred  dol- 
lars was  really  due  on  the  claim  in  controversy,  the  justice  was 
without  jurisdiction,  and  the  Circuit  Court  should  have  dismissed 
the  case.  It  is  very  clear,  that  the  plaintiff  could  not  confer 
jurisdiction,  by  remitting  a  portion  of  the  verdict.  The  remitti- 
tur did  not  determine  that  but  one  hundred  dollars  were  actually 
due.  The  circuit  judge  was  probably  satisfied,  from  the  evi- 
dence, that  not  more  than  one  hundred  dollars  was  due  to  the 
plaintiff;  and  he,  therefore,  declined  to  regard  the  verdict  as  a 
conclusive  test  of  jurisdiction,  and  dismiss  the  case.  He  had 
no  autliority  to  determine  the  amount  of  the  indebtedness,  ex- 
cept on  the  question  of  jurisdiction.  For  every  other  purpose, 
the  parties  had  a  right  to  have  that  fact  ascertained  by  a  jury. 
We  cannot  say  that  the  Circuit  Court  has  committed  any  error 
to  the  prejudice  of  the  plaintiff.  He  was  not  entitled  to  judg- 
ment on  the  verdict ;  for,  so  long  as  it  was  permitted  to  stand, 
the  jurisdiction  of  the  court  was,  prima  facie,  avoided.  Admit, 
that  the  court  possessed  no  authority  to  set  aside  the  verdict  on 
its  mere  motion,  it  does  not  help  the  plaintiff's  case.  If  the 
verdict  should  be  reinstated,  the  court  could  not  be  compelled 
to  enter  a  judgment  on  it  in  his  favor.  This  is  all  that  need  be 
decided  on  this  application.  We  purposely  leave  open  the 
questions,  whether  the  court  should  have  sustained  the  motion 
in  arrest  of  judgment,  and  whether  it  had  any  power  to  grant  a 
new  trial,  except  at  the  instance  of  a  party  to  the  case.  It  may 
be  added,  that  the  plaintiff  might  have  obviated  all  difficulty  in 
the  case,  by  asking  and  obtaining  a  new  trinl  (a). 

The  application  for  a  peremptory  mandamus  is  refused. 

Application  denied. 

(a)  See  Raymond  v.  Strobel,  24  111.  R.  113. 
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Magee  v.  Carmack. 

Paschal  Magee,  Plaintiff  in  Error,  v.   J.  C.  D.  Carmack,  De- 
fendant in  Error. 

ERROR  TO  Mcdonough. 

A  received  of  B,  in  payment  of  a  debt,  the  bill  of  a  broken  bank,  which  had 
been  valueless  for  years : — 

Held  that  A  might  recover  the  amount  in  an  action  against  B. 

The  bill  so  received  should  be  returned  within  a  reasonable  time  after  its  re- 
ceipt; but  as  to  the  reasonableness  of  time,  the  jury  are  the  proper  judges. 
(a). 

Carmack  sued  Magee  before  a  justice  of  the  peace  to  recover 
ten  dollars,  the  amount  of  a  ten-dollar  bill  of  the  bank  of  St. 
Clair,  in  the  State  of  Michigan,  which  Magee  had  paid  to  Car- 
mack for  flour.  Carmack  recovered  a  judgment  before  the  jus- 
tice, and  Magee  appealed  to  the  Circuit  Court  of  McDonough 
count}'.  In  the  Circuit  Court,  Minshall,  Judge,  presiding,  at 
April  term,  1851,  the  cause  was  submitted  to  a  jury  for  trial, 
and  a  verdict  was  again  found  for  Carmack,  and  a  judgment 
was  rendered  accordingly.  Magee  entered  a  motion  for  a  new 
trial  which  was  overruled. 

The  bill  was  paid  to  Carmack  the  last  of  April  or  the  first  of 
May,  1850,  and  was  returned  to  Magee  two  or  three  months 
after.  The  parties  resided  seven  miles  apart.  The  St.  Clair 
Bank  had  been  broken  ten  or  twelve  years,  and  the  bill  had 
been  worthless  for  some  years. 

Magee  requested  that  the  following  instructions  should  be 
given  to  the  jury,  which  the  court  refused  : 

"That  if  the  jury  believe,  from  the  evidence,  that  the  bill  is  the 
same  passed  by  the  defendant  to  the  plaintiff,  and  that  it  was  at 
the  time  a  bill  of  a  bank  not  paying  specie,  and  the  bill  therefore 
not  current,  and  at  a  discount  more  or  less ;  that  even  in  this 
case,  if  the  defendant  did  not  at  the  time  know  the  facts,  they 
will  find  for  the  defendant,  unless  they  further  believe,  from  the 
evidence,  that  the  plaintifi",  in  a  reasonable  time  alter  he  ascer- 
tained the  bill  to  be  on  a  broken  bank,  tendered  or  offered  to 
return  the  bill  to  tbe  defendant."  "  That  if  the  bill  was  on  a 
broken    bank   the   plaintiff  cannot  recover  the  amount  of  the 

(a)  Counterfeit  bill,  Simms  v.  Clark,  11  111.  R.,  137  ;  U.  N.  Bank  v .  Baldemvick,  45  Ul , 
B.,  376  ;  Rule  different  in  regard  to  negotiable  paper.     Leake  v.  Brown,  43  111.  R.  a77. 
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same,  nor  for  the  value  of  the  things  given  therefor,  unless  the 
plaintiff  in  a  reasonable  time  oifered  to  return  the  bill  to  the 
defendant." 

Wakeen  &  Edmonds,  for  plaintiff  in  error, 

Cited  2  Port.  280  to  28i ;  1  Gratt.  361 ;  Watts  &  Serg. 
92  et  seq.',  13  Eng.  Com.  Law.  Eep.  203  ;  6  Mass.  185  ;  11 
Johns.  414 ;  7  Mass.  290  ;  2  Harr.  259 ;  1  Burr.  452  ;  1  Salk. 
126;  13  East,  137;  3  T.  E.  554;  4  Conn.  452;  11  111.  140; 
6  Hill,  341 ;  2  Comyn  on  Contracts,  77. 

R.  S.  Blackwell,  for  defendant  in  error, 

Cited  22  Maine,  88  ;  11  Wend.  9,  and  same  case  reported  in 
13  Wend.  101 ;  11  Yerm.  517;  2  Eng.  Com.  Law  Eep.  282; 
1  Starkie's  Ev.  450. 

Caton,  J.  The  question  whether  a  payment  made  in  the 
notes  of  a  broken  bank,  when  such  notes  are  current  at  the  time 
and  place  of  playment,  both  parties  being  ignorant  of  the  failure 
of  the  bank,  is  one  upon  which  the  courts  of  several  of  the 
States  have  disagreed  ;  and  as  it  does  not  necessarily  arise  in  the 
decision  of  this  case,  we  reserve  an  opinion  upon  it  for  the  pre- 
sent. In  this  case  the  bill  was  not  current  at  the  time  and 
place  of  payment,  nor  had  it  been  for  many  years.  The  bank 
had  failed  some  twelve  years  before ;  its  notes  did  not  circulate 
as  money  in  McDonough  county,  and  were  of  no  value  there 
or  elsewhere.  •  We  have  no  hesitation  in  saying,  that  a  pay- 
ment made  in  such  notes  cannot  be  considered  as  a  payment  in 
money.  In  all  the  cases  where  payments  made  in  the  notes  of 
insolvent  banks  have  been  held  good,  a  knowledge  of  the  failure 
of  the  bank  had  not  reached  the  place  of  payment,  or  at  least 
had  not  become  general  in  the  community,  and  the  bills  were 
generally  received  and  treated  as  money  in  business  transac- 
tions. It  was  only  upon  the  ground  that  such  notes  were  re- 
ceived and  considered  by  the  community  as  money  that  the 
payment  was  upheld.     Here  the  bill  paid  was  not  money   either 
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in  fact  or  in  the  estimation  of  the  conventional  laws  of  the  busi- 
ness community  where  the  payment  was  made.  We  are  cer- 
tainly not  disposed  to  extend  the  doctrine  of  the  cases  where 
payments  in  the  notes  of  broken  banks  have  been  upheld.  To 
allow  a  party  to  palm  off  a  worthless  thing  as  money,  which 
possesses  none  of  its  attributes  except  the  bare  semblance  of  a 
paper  currency,  would  be  to  introduce  a  new  element  into  the 
conventional  law  of  trade.  It  is  only  by  force  of  this  conven- 
tional rule,  and  not  by  virtue  of  the  common  or  statute  law,  that 
bank-notes  are  treated  as  money  anywhere  ;  and  when  any  par- 
ticular class  of  them  ceases  to  be  regarded  and  treated  as  money 
by  the  community,  which  makes,  by  its  habits  and  practice,  this 
conventional  law,  then  there  would  be  no  more  propriety  in 
holding  a  payment  made  in  such  uncurrent  paper  valid,  tlian 
there  would  a  payment  made  in  the  notes  of  an  insolvent  indi- 
vidual, both  parties  supposing  him  to  be  solvent,  which  had 
never  been  regarded  as  money.  There  is  no  doubt,  then,  that 
the  plaintiff  had  a  riglit  to  return  this  note  to  the  defendant  and 
demand  the  amount  thereof  in  good  money.  He  had  as  much 
right  to  do  so  as  if  the  note  had  been  counterfeit.  But  then  it 
is  equally  clear  that  he  was  bound  to  return  it  within  a  reason- 
able time  after  the  note  was  discovered  to  be  worthless.  This 
the  defendant  had  a  right  to  expect,  that  he  might  avail  himself 
of  his  right  to  recur  to  the  person  of  whom  he  received  it. 
Every  day's  delay  tended  to  diminish  the  probability  of  his  being 
able  to  fix  it  upon  the  person  of  whom  he  received  it.  There  is 
certainly  as  much  propriety  in  requiring  the  party  to  return  an 
uncurrent  note  within  a  reasonable  time,  as  there  is  in  case 
of  a  forged  note  ;  and  in  the  latter  case  it  has  been  held  by  this 
court  that  the  party  must  return  the  note  within  a  reasonable 
time  after  it  is  discovered  to  be  spurious,  or  he  loses  his  recourse 
upon  the  person  of  whom  he  received  it.  Sims  v.  Clark,  11  111. 
13Y.  The  refusal  of  the  court  to  give  the  instruction  declaring 
this  principle,  was  attempted  to  be  sustained  upon  the  ground, 
as  it  was  insisted,  that  what  constitutes  a  reasonable  time  is  a 
question  of  law  for  the  court,  and  not  of  fact  for  the  jury,  and 
hence  that  it  would  have  been  improper  to  have  submitted  that 
question  to  them.     This  position  certainly  was  not  well  consi- 
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dered.  When,  from  the  nature  of  the  subject,  a  general  rule 
can  be  applied  to  all  cases,  then  what  constitutes  reasonable  no- 
tice may  be  a  question  of  law  for  the  court,  as  notice  to  the  in- 
dorser  of  a  bill  or  note.  But  when,  as  in  this  case,  the  question 
of  what  would  constitute  a  reasonable  time  must  depend  upon 
the  peculiar  circumstances  of  each  case,  and  cannot  reasonably 
be  subjected  to  any  general  rule,  then  it  is  a  question  of  fact  for 
the  jury,  to  be  determined  from  all  the  circumstances.  The 
court  erred  in  refusing  to  instruct  the  jury  that  the  plaintiff 
could  not  recover  if  he  had  neglected  to  return  the  bill  to  the 
defendant  within  a  reasonable  time  after  he  discovered  the  bill 
to  be  worthless ;  and  for  that  error  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Jicdgment  reversed. 


John  C.  Hagak,  Appellant,  v.  Richard  Phillips,  Appellee. 

APPEAL  FROM  MORGAN. 

The  appellant  files  the  record,  and  enters  a  motion  that  the 
appellee  join  in  error.  The  appeal  was  prayed  within  thirty 
days  of  the  commencement  of  this  term. 

M.  McCoNNEL,  for  the  motion. 

W.  Bkown  &  J).  A.  Smith,  contra. 

Per  Curiam.  The  motion  is  refused.  The  appellant  was 
not  bound  to  file  the  record  before  the  next  term,  and  the  appel- 
lee ought  not  to  be  compelled  to  appear  before  that  time.  The 
rights  of  the  parties  should  be  reciprocal  (a). 

Motion  denied. 

(a)  Post,  298. 
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Thomas  Rogers,  Plaintiff  in  Error,  v.  John  Holden,  Defendant 

in  Error. 

ERROR  TO  ADAMS. 

A  valid  award  has  the  force  of  an  adjudication,  and  efFectually  concludes  the 
parties  from  litigating  the  same  matters  anew. 

An  appeal  is  allowed  from  the  judgment  of  a  justice  of  the  peace  founded  on 
an  awai'd,  not  for  the  purpose  of  allowing  a  party  to  go  behind  the  award, 
but  any  legal  defence  to  it  may  be  insisted  upon,  and  if  it  is  invalid,  the  par- 
ties will  be  remitted  to  their  original  rights. 

The  case  of  Van  Winkle  v.  Beck,  2  Scammon,  488,  overruled. 

The  judgment  in  this  cause  was  first  rendered  before  a  justice 
of  the  peace  in  Adams  county,  in  October,  1850,  in  favor  of 
Holden,  for  fifteen  dollars  and  costs,  from  which  Rogers  ap- 
pealed to  the  Circuit  Court  of  Adams  county.  In  the  Circuit 
Court,  Holden  entered  a  motion  to  dismiss  the  appeal,  for  want 
of  jurisdiction  in  the  court  to  entertain  the  same,  and  because 
an  appeal  does  not  lie,  the  judgment  before  the  justice  having 
been  rendered  on  an  award  of  arbitrators.  Rogers  entered  a 
cross-motion  to  dismiss  the  suit. 

Upon  the  hearing  of  these  motions,  Rogers  read  the  transcript 
of  the  justice,  which  recited  that  the  parties  appeared,  and 
agreed  to  refer  the  diiference  between  them  to  three  individuals, 
as  arbitrators,  making  a  certain  lease,  executed  by  JSTathan  Ward 
to  said  Rogers,  filed  in  the  court,  the  basis,  and  all  other  matters 
existing  between  them,  having  any  reference  to  said  leased  land, 
whereupon  the  cause  was  continued.  The  arbitrators  were 
sworn,  and  proceeded  to  a  conclusion,  upon  which  the  judgment 
in  question  was  rendered. 

The  arbitration  bond  and  award,  which  were  filed  in  the  Circuit 
Court  by  the  justice,  as  the  papers  on  which  his  proceedings  and 
judgment  were  found,  were  also  read.  By  the  arbitration  bond, 
the  parties  bound  themselves  to  each  other  in  the  sum  of  one 
hundred  dollars,  to  abide  the  award  of  said  arbitrators.  The 
award  was  signed  by  only  two  of  the  arbitrators.  This  was  all 
the  evidence  and  papers.  The  court,  O.  C.  Skinner,  J.,  pre- 
siding, at  June  term,  1851,    sustained  the  motion  to  dismiss  the 
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appeal,  on  the  ground  that  an  appeal  was  not  allowable  in  such 
cases.  Rogers  excepted,  and  brings  the  case  here  by  writ  of 
error. 

"Williams  &  Lawrence,  for  plaintiff  in  error,  cited  R.  L.  1845, 
p.  57,  §  13  ;  p.  321,  §§  42  and  43 ;  p.  323,  §  58 ;  2  Scam.  489  ; 
6  Johns.  R.  39. 

Wakren  &  Edmonds,  for  defendant  in  error,  cited  2  Scam. 
489;  3  Blackf.  141 ;  Rev.  Sts.  of  1833,  p.  395. 

Treat,  C.  J.  The  parties  originally  appeared  before  a  justice 
of  the  peace,  and  agreed  to  refer  certain  matters  in  difference  be- 
tween them  to  the  arbitrament  of  three  persons,  two  of  whom 
heard  the  case,  and  made  an  award  in  favor  of  Holden  for  $15. 
The  justice  spread  the  award  on  his  docket,  and  entered  a  judg- 
ment thereon  against  Rogers.  The  latter  prosecuted  an  appeal, 
which  was  dismissed  by  the  Circuit  Court,  on  the  ground  that 
an  appeal  did  not  lie  in  such  a  case. 

Parties  to  a  suit  before  a  justice  may  refer  the  matter  in  con- 
troversy to  arbitrators,  who  are  to  hear  the  case,  and  deliver  their 
award  in  writing  to  the  justice;  and  he  is  to  enter  the  same  on 
his  docket,  and  give  judgment  thereon.  Rev.  St.  chap.  59,  §  43. 
Appeals  from  judgments  of  justices  of  the  peace  are  allowed  in 
all  cases,  except  on  judgments  confessed.  Rev.  St.  ciiap.  59,  §  58. 
This  provision  is  broad  enough  to  embrace  the  present  case. 
But  we  are  referred  to  the  ease  of  Yan  "Winkle  v.  Beck,  2  Scam. 
488,  as  settling  the  question  that  an  appeal  cannot  be  prosecuted 
from  the  judgment  of  a  justice  upon  an  award  of  arbitrators. 
That  case  was  substantially  like  the  present,  and  a  judgment  of 
the  Circuit  Court,  dismissing  the  appeal,  was  affirmed.  The 
court  said  :  "  The  parties  in  this  case  thought  proper  to  select 
their  mode  of  trial  by  arbitrators.  It  was  an  act  purely  volun- 
tary. The  parties  submitted  their  controversy  to  a  tribunal  of 
their  own  choosing,  and  by  its  decision  they  must  stand.  "We 
are  of  opinion  that  the  Circuit  Court  decided  correctly  in  dis- 
missing the  appeal,  as  we  think  no  appeal  lies  in  such  a  case." 
This  reasoning  as  to  the  effect  of  an  award  is  unquestionably 
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correct.  A  valid  award  has  the  force  of  an  adjudication,  and 
effectually  concludes  the  parties  from  litigating  anew  the  same 
matters.  But  it  by  no  means  follows,  that  an  appeal  may  not 
be  prosecuted  from  the  judgment  of  a  justice,  founded  on  an 
award.  An  appeal  is  granted  in  such  a  case  for  the  purpose  of 
reviewing  the  action  of  the  justice,  and  not  for  the  purpose  of 
allowing  a  party  to  go  behind  the  award,  and  reinves'igate  the 
matters  passed  upon  by  the  arbitrators.  A  justice  may  enter  a 
larger  judgment  than  the  award  authorizes.  Shall  not  the  de- 
fendant be  permitted  to  have  it  modified  in  the  Circuit  Court? 
The  award  may  be  invalid,  and  form  no  proper  basis  for  the 
judgment.  Shall  not  the  party  be  allowed  to  prosecute  an  ap- 
peal for  the  reversal  of  such  a  judgment  ?  A  contrary  rule 
might  be  productive  of  gross  injustice.  We  are  clearly  satisfied 
that  the  statute  authorizes  an  appeal  from  the  judgment  of  a 
justice  on  an  award ;  and  that  the  decision  in  Van  Winkle  v. 
Beck  was  erroneous,  and  ought  now  to  be  overruled.  The  effect 
of  such  an  appeal  may  not  be  the  same  as  in  ordinary  cases.  If 
the  award  is  binding  on  the  parties,  any  inquiry  into  the  matters 
originally  controverted  is  forever  closed.  And  the  only  question, 
then,  is  as  to  the  correctness  of  the  decision  of  the  justice.  The 
appeal  brings  up  the  award  for  judgment,  and  any  legal  defence 
to  it  may  be  insisted  on.  Any  objection  that  might  properly 
have  been  taken  to  it  before  the  justice,  may  be  made  in  the 
Circuit  Court.  If  the  award  is  free  from  objection,  and  no  error 
has  been  committed  by  the  justice,  the  judgment  must  be 
affirmed.  But  if  the  award  is  invalid,  the  parties  are  remitted 
to  their  original  rights,  and  may  investigate  the  matters  in  differ- 
ence, as  if  the  same  had  not  been  referred  to  arbitration. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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James  Brow^st,  Plaintiff  in  EiTor,  v.  William  Keikns,  Defendant 

in  Error. 

ERROR  TO  FULTON. 

On  an  appeal  from  the  judgment  of  a  justice,  the  bond  must  be,  at  least,  in 
twice  the  amount  of  that  judgment;  if  not,  the  appeal  should  be  dismissed, 
but  the  appellant  may  avoid  the  diflSculty  by  executing  a  sufficient  bond. 

This  was  an  action  commenced  by  Keirns  against  Brown, 
before  a  justice  of  the  peace,  in  Fulton  county.  Keirn.g  took  an 
appeal  to  the  Circuit  Court  of  Fulton  county.  The  penal  part 
of  the  appeal-bond  is  as  follows:  "  Know  all  men  by  these  pre- 
sents, that  we,  William  Keirns  and  John  Boyd,  ar.-  held  and 
firmly  unto  James  Brown  in  the  penal  sum  of  fifty-four  and 
sixty-two  cents,  dollars,  lawfid  money,"  &c.  In  the  condition  of 
the  bond  it  is  recited,  "  That  whereas  the  said  James  Brown  did, 
on  the  26th  day  of  May,  1849,  before  me,  A.  T.  Kobertson,  a 
justice  of  the  peace  for  the  county  of  Fulton,  recover  a  judg- 
ment against  the  above-bounden  William  Keirns  for  the  sum  of 
twenty-seven  w  dollars,  from  which  judgment  the  said  William 
Keirns  has  taken  an  appeal  to  the  Circuit  Court  of  Fulton 
county,"  &c. 

In  the  Circuit  Court  of  Fulton  county,  Kellogg,  Judge,  pre- 
siding, at  March  term,  1850,  Brown  entered  a  motion  to  dismiss 
the  appeal  on  several  grounds,  one  of  which  was  that  the  appeal- 
bond  was  insufficient.  The  court  denied  the  motion  to  dismiss, 
and  the  cause  proceeded.  Brown  excepted  to  the  ruling  of  the 
court  in  overruling  his  motion  to  dismiss,  and  brings  the  cause 
to  this  court  by  writ  of  error.  There  was  not  any  cross-motion 
made  to  amend  the  appeal-bond.  Keirns  recovered  a  judgment 
asainst  Brown  in  the  Circuit  Court. 

The  error  assigned,  was  the  decision  of  the  Circuit  Court  in 
overruling  the  motion  to  dismiss  the  appeal. 

Beowning  &  BusHNELL,  for  plaintiff  in  error, 

Cited  Eev.  St.  p.   323,  §  58 ;  Young  v.  Mason  et  al.  3  Gilm. 
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58 ;  Sharp  v.  Bedell,  5  Gilm,  94 ;  Brooks  et  al.  v.  Jacksonville, 
1  Scam.  568. 

H.  M.  Wead,  for  defendant  in  error. 

A  party  cannot  assign  for  error  an  erroneous  decision  which 
does  not  prejudice  his  rights.     1  Scam.  340 ;  5  Gilm.  26. 

Treat,  C.  J.  The  court  should  have  dismissed  the  appeal. 
The  bond  was  in  the  penalty  of  $54.62,  and  it  recited  a  judg- 
ment for  $27.62.  The  penalty  was,  therefore,  less  than  twice 
the  amount  of  the  judgment  appealed  from.  We  understand 
the  statute  as  requiring  an  appeal-bond  to  be  in  the  penalty  of 
at  least  double  the  amount  of  the  judgment.  Rev.  St.  ch.  59, 
§  59.  The  deficit  in  this  case  may  seem  trifling,  but  the  l)ond 
is  nevertheless  not  a  statutory  obligation.  If  a  departure  from 
the  statute  could  be  tolerated  in  the  present  case,  it  would  have 
to  be  allowed  in  cases  of  more  substantial  defect,  and  the  result 
would  be  to  vest  clerks  and  justices  with  a  mere  discretion  as  to 
what  should  be  the  penalty  of  an  appeal-bond.  It  was  decided 
in  Smith  v.  Whittaker,  11  111.  417,  that  a  penalty  in  a  larger 
sum  than  twice  the  amount  of  the  judgment  will  not  vitiate  an 
appeal-bond  ;  and  it  was  intimated,  in  that  case,  that  a  penalty 
in  more  than  double  the  judgment  may  properly  be  required 
where  it  is  necessary  for  the  full  indemnity  of  the  appellee. 
The  report  of  that  case  should  have  stated  that  the  bond  in 
question  was  more  than  twice  the  amount  of  the  judgment  ap- 
pealed from  ;  and  what  was  there  said  must  be  understood  with 
reference  to  such  a  bond.  But  there  is  no  authority  for  holding 
that  an  appeal-bond  in  a  less  penalty  than  double  the  judgment, 
can  be  regarded  as  a  compliance  with  the  statute.  On  the  con- 
trary, this  court  has  often  expressed  the  opinion,  that  the  appel- 
lee has  a  right  to  insist  that  the  bond  shall  strictly  conform  to 
the  statute.  Young  v.'  Mason,  3  Gilm.  55  ;  Sharp  v.  Bedell, 
5.  Id.  88.  The  rule  cannot  operate  harshly  upon  an  appellant,  for 
he  is  permitted  to  avoid  the  effect  of  a  motion  to  dismiss  his 
appeal  for  the  insufficiency  of  the  bond,  by  the  execution  of  a 
new  bond.  If  he  will  not  thus  perfect  the  appeal  when  the  ob- 
88 
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jection  is  made,  he  must  suffer  the  consequences  resulting  from 
his  negligence. 

The  judgment  is  reversed. 

Judgment  reversed. 


Stephen  Abrams,  Plaintiff  in  Error,  v.  George  Pomeroy  et  al., 
Defendants  in  Error. 

ERROR  TO  SCOTT. 

A  party  is  not  compelled  to  try  a  cause  on  writ  of  error,  until  the  return  term 

of  the  writ. 

This  was  a  writ  of  error  sued  out  during  the  present  term, 
returnable  to  the  next.  The  errors  were  assigned  upon  the 
record  for  the  purpose  of  making  the  writ  a  supersedeas.  The 
defendants  in  error  entered  their  appearance,  and  join  in  error, 
and  enter  a  motion  that  the  plaintiff  in  error  file  abstracts,  with 
a  view  to  the  trial  of  this  case  at  this  term. 

J.  Grimshaw,  for  the  motion. 
M.  McConnel,  contra. 

Per  Curiam.  The  motion  must  be  refused.  The  plaintiff 
in  error  cannot  be  compelled  to  submit  the  case  at  this  term. 
He  has  until  the  return  term  to  file  abstracts  {a). 

(a)  Ante,  292-. 


Benjamin  G.  Hopkins,  Appellant,  v.  David  B.  "Watt,  Appellee. 

APPEAL  PROM  SCOTT. 

Where  a  managing  partner  in  &e  settlement  of  the  partnership  accounts, 
with  a  view  to  a  sale  of  his  interest,  makes  a  representation  relative  to  the 
extent  of  the  liabilities  of  the  firm,  upon  the  faith  of  which  his  copartner, 
who  has  no  actual  knowledge  of  the  partnership  affairs,  purchases  out  of  his 
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interest  in  the  concern,  and  assumes  the  payment  of  the  debts  due  by  the 
firm,  which  representation  turns  out  to  be  untrue,  whereby  his  copartner 
sutains  a  loss  ;  the  latter  may  have  relief  in  chancery  ;  and  it  is  immaterial 
whether  the  represenation  was  intentionally  or  innocently  made  (a). 
Where  partners  deal  with  each  other  touching  the  partnership  affairs,  and 
their  means  of  knowledge  relative  to  the  situation  of  the  firm  is  not  equal, 
he  who  has  the  superior  information  must  not  make  any  representations 
which  are  untrue ;  if  he  does,  a  court  of  chancery  will  interfere  and  relieve 
the  injured  party,  although  the  partner  making  the  representation  was  not 
guilty  of  fraud  in  fact. 

The   decree  was  entered  in  this   cause,  at  September  term, 
1850,  by  Woodson,  Judge,  in  Scott  Circuit  Court. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

D.  A.  Smith,  for  appellant. 

'  Brown  &  Yates,  for  appellee. 

Treat,  C.  J.  Hopkins  and  Watt  were  merchants,  and  part- 
ners in  trade.  The  business  was  conducted  by  Hopkins  and 
his  son,  a  clerk  in  the  store,  although  Watt  was  occasionally  in 
the  store,  and  had  access  to  the  books  of  the  concern.  While 
the  partnership  was  progressing,  Hopkins  paid  $128  to  Bennett, 
a  creditor  of  the  firm,  and  charged  him  on  the  books  with  $138. 
He  also  transmitted  funds  to  Greely  &  Gale,  creditors  and  fac- 
tors of  the  firm,  who  therewith  paid  for  the  firm  $80.25  to  Ben- 
nett, and  $56.20  to  E.  A.  and  R.  Filley.  He  charged  Greely  & 
Gale  with  the  gross  amount,  but  omitted  to  credit  them  with 
the  sums  paid  Bennett  and  the  Filley s.  He  charged  the  latter 
with  the  amounts  received  from  Greely  &  Gale.  The  books, 
therefore,  showed  that  the  firm  owed  Greely  &  Gale  and  Ben- 
nett $146.45  less  than  was  actually  due  them.  With  a  view 
to  a  dissolution,  Hopkins  and  his  son,  aided  by  Watt,  made 
an  inventory  of  the  stock,  debts,  and  credits  of  the  concern ;  and 
Watt  purchased  the  entire  interest  of  Hopkins  for  $900,  and 
agreed  to  pay  all  the  debts  against  the  firm.  The  parties  then 
executed  a  written  agreement  embodying  the  terms  of  the  dis- 
solution. While  this  agreement  was  in  preparation,  and  the 
books  and  invoice  were  before  the  parties.  Watt  desired  that  the 
agreement  should  only  bind  him  to  discharge  the  debts  appear- 

(o)  Lockridge  v.  Foster,  4  Scam.  B.,  573,  and  notes. 
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ing  to  be  due  by  the  invoice ;  but  Hopkins  insisted  that  it  should 
be  general,  and  embrace  all  the  debts.  Watt  gave  as  a  reason, 
that  he  was  not  acquainted  with  the  liabilities  of  the  firm,  as 
Hopkins  had  managed  its  affairs;  and  Hopkins  replied,  that  he 
knew  of  no  other  debts  than  those  on  the  books  and  invoice. 
Watt  then  remarked  to  Hopkins,  that  he  had  transacted  all  the 
business,  and  contracted  all  the  debts,  and  must  know  whether 
there  where  any  other  liabilities  than  those  mentioned  in  the  in- 
voice ;  to  which  Hopkins  answered,  that  there  were  no  other 
debts  than  those  on  the  invoice  ;  that  they  were  all.  After  pay- 
ing the  $900  to  Hopkins,  and  the  debts  of  the  firm,  Watt  filed 
a  bill  in  chancery  against  Hopkins,  and  obtained  a  decree  for 
$Y3,  one  half  of  the  excess  due  to  Benett,  and  Greely  &  Gale, 
above  what  the  books  and  invoice  showed.  The  propriety  of 
that  decree  is  the  only  question  in  the  case. 

The  decree  was  clearly  I'ight.  Hopkins  had  the  management 
of  the  partnership  business,  made  the  entries  in  the  books,  and 
ought  to  have  known  the  extent  and  nature  of  the  liabilities. 
Watt  had  no  knowledge  of  the  liabilities,  except  what  he  de- 
rived from  the  books,  and  what  he  learned  from  Hopkins.  There 
was,  therefore,  an  inequality  in  the  situation  of  the  parties. 
Their  means  of  knowledge  were  not  the  same.  Hopkins  had 
the  superior  information.  In  this  state  of  things,  Hopkins  was 
called  upon  to  give  the  true  condition  of  the  partnership  in- 
debtedness. The  response  was  a  positive  assertion,  that  the 
books  and  inventory  disclosed  all  the  liabilities.  On  the  faith 
of  this  assurance,  Watt  purchased  the  interest  of  Hopkins,  and 
undertook  to  discharge  all  of  the  debts.  Under  these  circum- 
stances, he  had  a  clear  right  to  rely  on  the  representation,  and 
if  untrue,  and  he  was  injured  thereby,  to  hold  Hopkins  respon- 
sible. And  it  is  immaterial,  whether  the  misrepresentation  was 
intentionally  or  innocently  made.  The  consequences  to  Watt 
are  the  same  in  either  case.  If  the  books  had  correctly  stated 
the  liabilities,  and  there  had  been  no  actual  fraud  on  the  part  of 
Hopkins,  the  case  would  be  difi'erent.  Watt  might  then  be 
charged  with  negligence,  in  not  examining  them,  and  ascertain- 
ing the  extent  of  the  indebtedness. 

The  decree  is  affirmed.  Decree  affirmed. 
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Caleb  Jones,  Plaintiflf  in  error,  v.  Marshall  Smith  et  al.,  De- 
fendant in  Error. 

ERROR  TO  SCOTT. 

A  plea  in  bar  to  a  bill  in  chancery,  showing  a  final  decree  in  a  former  suit, 
where  the  same  rights  between  the  same  parties  were  litigated,  is  conclusive. 

The  bill  filed  in  this  case  avers  that  Felton,  in  the  year  1843, 
obtained  a  judgment  against  Jones,  the  plaintiflL*  in  error,  and  one 
Smith,  who  was  his  security  for  $886.67,  and  costs,  upon  which 
an  execution  issued,  which  was  levied  upon  certain  premises  de- 
scribed. At  the  same  term,  Gilham  obtained  a  judgment  against 
the  same  parties,  and  in  the  same  relation,  for  $328.87  and  costs, 
upon  which  an  execution  issued,  which  was  levied  upon  one 
of  the  same  lots,  and  upon  other  premises  described.  The  land 
was  levied  upon  as  the  property  of  Jones,  whose  title  was  good, 
except  that  there  was  a  defective  acknowledgment  to  a  deed  ; 
that  in  January,  1844,  Jones  paid  Felton's  judgment,  by  paying 
the  costs  to  the  sheriff  in  cash,  and  giving  a  note  to  Felton,  pay- 
able two  years  from  date,  for  $393.24,  with  ten  per  cent,  inte- 
rest, which  was  secured  by  a  mortgage  executed  by  Jones  upon 
the  same  land  upon  which  his  execution  had  been  levied,  which 
note  and  mortgage  Felton  still  holds;  that  he  also  paid  the  Gil- 
ham  judgment  at  the  same  time,  and  in  the  same  way;  that 
said  notes  and  mortgages  were  received  in  full  satisfaction  of 
the  judgments,  of  all  which  Smith  had  knowledge.  Afterwards, 
by  order  of  the  plaintiff  in  those  judgments,  those  executions 
were  returned  without  a  sale  of  the  premises  levied  upon. 
Afterwards  Felton  and  Gilham  caused  alias  executions  to  be 
issued  upon  their  judgments ;  and  Felton  caused  his  execution  to 
be  levied  upon  both  the  tracts  of  land,  upon  which  the  two  first 
executions  had  been  levied,  and  also,  upon  certain  premises,  as 
the  property  of  Smith.  That  Gilham  caused  his  alias  execution 
to  be  levied  upon  the  same  two  tracts  of  land  upon  which  both 
of  the  first  executions  were  levied,  and  also  upon  another  tract 
belonging  to  Jones;  that  the  sheriff,  acting  under  the  direction 
of  Felton   and    Smith,  who  had  conspired  with  Gilham,  pro 
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ceeded  to  sell  under  Felton's  alias  execution,  one  of  the  tracts 
upon  which  it  was  levied,  without  having  properly  advertised  the 
same,  of  which  Smith  became  the  purchaser,  for  the  sum  of 
$409.58  ;  that  both  tracts  were  sold  together,  although  they  did 
not  lie  contiguous  to  each  other ;  that  under  Gilham's  alias  exe- 
cution, the  sheriff  sold  the  same  tracts  of  land  to  Smith  for  the 
sum  of  $349.15  ;  that  Smith  received  a  sheriff's  deed  for  the 
same  two  tracts  of  land,  under  the  sale  made  on  the  Felton 
execution,  which  contained  false  recitals  of  the  mode  of  sale ; 
that  he  also  received  a  sheriff's  deed,  purporting  to  be  made 
under  the  sale  in  virtue  of  Gilham's  execution,  to  one  of  the 
same  tracts,  and  also  to  another  tract,  the  deed  reciting  falsely, 
that  that  other  tract  had  been  sold  on  said  execution  ;  that  Smith 
subsequently  took  possession  of  the  premises,  and  has  been  in 
receipt  of  the  rents  and  profits. 

The  reason  assigned  by  Felton  and  Gilham  for  issuing  the 
alias  execution  was,  that  they  pretended  to  have  discovered 
some  defect  in  the  title  of  Jones  to  the  premises  which  he  had 
mortgaged  as  security  for  the  debts,  but  they  had  not  offered  to 
surrender  the  notes  and  mortgages,  but  retained  the  same.  The 
bill  avers  that  there  was  no  such  defect  in  the  titles  as  was  pre- 
tended. 

The  bill  also  contains  averments  in  relation  to  the  defective 
acknowledgment  of  one  of  the  deeds  of  Jones,  and  of  a  bill 
tiled  by  Smith  against  him  and  others,  which  it  is  unnecessary 
to  state. 

The  bill  also  shows,  that  the  property  sold  was  worth  vastly 
more  than  the  amount  for  which  it  was  sold. 

The  bill  prays  that  the  agreement  made  by  Jones  with  Felton 
and  Gilham,  to  secure  the  judgments  in  their  favor,  may  be  en- 
forced ;  that  the  notes  and  mortgages  given  for  that  purpose  be 
established  and  declared  to  be  valid  ;  that  the  sales  made  by  the 
sheriff  and  the  deeds  given  by  him  be  set  aside.  For  an  account 
of  the  rents  and  profits ;  and  that  Jones  may  be  allowed  to 
redeem  under  the  mortgages  ;  and  that  Smith  deliver  to  him  the 
possession  of  the  premises. 

To  this  bill  the  defendants  each  filed  a  separate  plea  in  bar. 
The  plea  filed  by  Smith  avers  a  former  adjudication  of  the  mat- 
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ters  set  up  in  the  bill  in  a  suit  in  chancery,  in  which  Smith  was 
complainant,  and  Jones,  with  one  Armatage  and  wife,  and 
others,  were  respondents.  The  plea  sets  out  the  pleadings  and 
decree  in  that  case  ;  from  which  it  appears,  that  the  bill  in  that 
suit  avers  the  recovery  of  the  judgments,  which  are  stated  in  the 
bill  in  the  case  now  presented  for  discussion ;  the  issuing  of  the 
same  alias  executions ;  the  levy  upon  the  land  ;  that  it  was  duly 
advertised  for  sale,  and  that  Smith  became  the  purchaser  ;  stat- 
ing the  amount  which  he  gave  for  each  tract,  and  the  making  of 
the  sheriff's  deed  to  him.  The  bill  set  out  in  the  plea  avers, 
that  there  was  a  mistake  made  in  the  date  of  one  of  the  alias 
executions,  and  prays  that  the  mistake  may  be  corrected.  This 
latter  bill  avers,  that  Jones  and  wife  had,  before  the  rendition  of 
the  judgments,  conveyed  to  Mrs.  Armatage,  who  was  their 
daughter,  in  fraud  of  creditors,  a  part  of  the  same  premises ; 
that  Armatage  and  wife  had  attempted  to  reconvey  to  Jones, 
but  that  the  conveyance  was  not  properly  acknowledged  to 
carry  the  estate  of  the  wife  ;  that  Armatage  had  got  a  tax-title 
to  the  premises,  which  was  void.  The  prayer  of  the  bill  was, 
that  the  date  of  the  alias  fi.fa.  may  be  corrected ;  that  the  con- 
veyance from  Jones  and  wife,  to  their  daughter,  may  be  declared 
fraudulent  and  void  ;  and  that  they  may  be  decreed  to  convey  to 
Smith.  This  bill,  set  out  in  the  plea,  was  taken  for  confessed 
as  to  all  the  defendants,  except  Jones,  who  answered,  and  set 
up  the  payments  of  the  judgments  by  the  notes  and  mortgage, 
as  is  set  up  by  his  bill  in  the  present  suit.  The  bill  set  up  in 
the  plea  was  brought  to  a  hearing,  and  the  court  decreed,  that 
Smith  was  the  honafide  purchaser  of  the  lands  at  sheriff's  sale, 
and  that  he  had  received  a  deed  therefor ;  that  Felton  and  Gil- 
ham  did  not  accept  the  notes  and  mortgages  in  satisfaction  of 
their  judgments,  and  that  there  was  no  such  contract  in  relation 
thereto  as  could,  or  ought  to,  affect  Smith's  title,  acquired  at  the 
sale  by  the  sheriff;  that  the  conveyance  from  Jones  and  wife  to 
their  daughter  was  without  consideration,  fraudulent  and  void 
as  to  creditors ;  and  that  the  tax-title  of  Armatage  was  for  the 
benefit  of  Jones;  and  corrected  the  mistake  in  the  date  of  the 
alias  execution.  Similar  pleas  were  filed  by  Felton  and  Gil- 
ham. 
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These  pleas  were  ^et  for  hearing,  and,  upon  argument  at  May- 
Term,  1850,  the  court,  (Woodson,  Judge,  presiding,)  held  that 
the  pleas  were  good  and  sufficient,  and  Jones  saying  nothing 
further  in  answer  to  the  pleas,  his  bill  was  dismissed.  Where- 
upon he  brought  the  cause  to  this  court  by  writ  of  error.  The 
error  assigned  was,  the  sustaining  of  the  several  pleas  in  bar  by 
the  Circuit  Court. 

M.  McCoNNELL,  for  plaintiff  in  error. 

D.  A.  Smith,  for  defendant  in  error. 

Caton,  J.  This  bill  avers  the  recovery  of  two  judgments 
against  the  complainant  and  Smith, — one  by  Felton  and  the 
other  by  Gilham;  that  Jones  was  principal  and  Smith  security 
in  the  debts  upon  which  the  judgments  were  rendered ;  that,  in 
January,  1844,  Jones  paid  those  judgments  by  executing  notes 
and  a  mortgage,  which  Felton  and  Gilham,  by  an  agreement, 
accepted  in  full  satisfaction  of  their  judgments,  of  all  which 
Smith  had  notice ;  that,  afterwards,  they  caused  executions  to 
be  issued  upon  their  judgments,  which  were  levied  upon  several 
tracts  of  land,  as  the  property  of  Jones,  as  well  as  upon  certain 
premises  belonging  to  Smith.  Under  Felton's  execution  the 
sheriff  sold  one  of  the  tracts  levied  upon,  and  another  not  levied 
upon,  both  of  which  belonged  to  Jones,  without  having  properly 
advertised  the  same,  and  that  Smith  became  the  purchaser. 
That  the  two  lots  were  sold  together,  although  they  did  not 
lie  contiguous.  The  premises  levied  upon  by  Gilham's  exe- 
cution were  also  sold,  and  Smith  became  the  purchaser,  and  in 
due  time  received  a  sheriff's  deeds  for  all  ef  the  property  thus 
bought;  that  Smith  had  taken  possession,  and  was  in  receipt 
of  the  rents  and  profits.  The  reason  assigned  by  Felton  and 
Gilham  for  issuing  executions  was,  that  they  pretended  to  have 
discovered  some  defect  of  title  to  the  mortgaged  premises, 
although  they  had  not  offered  to  surrender  the  notes  and  mort- 
gage, but  still  retain  the  same ;  that  there  was  no  such  defect 
in  the  title ;  that  the  land  was  of  vastly  more  value  than  the 
amount  for  which  it  sold.     The  bill  prays  that  the  agreement  to 
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satisfy  the  judgment  may  be  enforced,  and  that  the  notes  and 
mortgage  may  be  declared  to  be  valid ;  that  the  sales  and 
sheriff's  deeds  may  be  set  aside ;  for  an  account  of  the  rents 
and  profits ;  and  that  the  complainant  may  be  alloM  ed  to 
redeem  the  mortgage,  and  be  let  into  the  possession  of  the  pre- 
mises. 

To  this  bill,  each  of  the  defendants  filed  a  separate  plea  in  bar, 
of  which  it  is  only  necessary  to  notice  that  filed  by  Smith,  That 
is  a  plea  of  a  former  decree,  rendered  in  a  suit  commenced  by 
Smith  against  Jones  and  others,  in  which  it  is  claimed  that  the 
same  questions  were  adjudicated  and  settled  which  are  again 
sought  to  be  litigated  in  this  suit.  The  plea  sets  out  the  plead- 
ings and  decree  in  the  former  suit,  from  which  it  appears  that 
the  bill  there  avers  the  recovery  of  the  judgments  stated  in  this 
bill,  the  issuing  of  the  executions,  the  levy  upon  the  land,  and 
that  it  was  duly  advertised  and  sold  by  the  sheriff",  and  that 
Smith  became  the  purchaser,  stating  the  amount  for  which  each 
tract  was  sold  ;  that  the  land  was  not  redeemed,  and  that  he 
received  sheriff's  deeds  therefor.  The  bill  also  avers  that  a  mis- 
take was  made  in  the  date  of  one  of  the  executions,  showing 
wherein.  That  bill  further  avers  that  Jones  and  wife  had 
fraudulently  conve^^ed  a  jjart  of  the  premises  to  their  daughter, 
Mrs.  Armatage  ;  that  Armatage  and  wife  had  attempted  to  re- 
convey  to  Jones,  but  that  the  conveyance  was  not  properly 
acknowledged  to  convey  the  wife's  estate.  The  bill  also  avers 
that  Armatage  had  procured  a  tax-title  upon  the  premises,  which 
was  void.  That  bill  prays  that  the  dcite  of  the  ^.  fa.  may  be 
corrected,  and  that  the  conveyance  from  Jones  and  wife  to  their 
daughter  may  be  declared  void,  &c. 

That  bill  was  taken  for  confessed  as  to  all  of  the  defendants, 
except  Jones,  who  answered,  and  set  up  the  payment  of  those 
judgments  by  the  execution  of  the  notes  and  mortgage.  He 
admitted  the  judgments,  executions,  and  the  sale  to  Smith,  as 
was  stated  in  the  bill. 

The  suit  was  heard  upon  the  pleadings  and  proofs,  and  a  de- 
cree was  rendered  establishing  that  Smith  was  a  ho7ia  fide  pur- 
chaser at  the  sheriff's  sale;    that  Fulton  and  Gilham  did   not 
accept  the  notes  and  mortgage  in  satisfaction  of  their  judgment, 
39 
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and  that  there  was  no  such  contract  in  relation  thereto  as  could 
or  ought  to  affect  Smith's  title  acquired  under  the  sheriff's  sale. 
The  decree  also  finds  that  the  conveyance  from  Jones  and  wife 
to  their  daughter  Elizabeth  was  void ;  that  the  tax-bill  was 
acquired  by  and  for  the  benefit  of  Jones.  The  decree  also  cor- 
rects the  date  of  the  execution. 

This  plea  was  set  for  hearing,  and  held  to  be  sufficient  by  the 
Circuit  Court,  and  a  decree  was  entered  dismissing  the  bill. 

To  determine  the  sufficiency  of  this  plea,  it  is  necessary  to 
inquire  whether  the  issues  formed  in  the  former  suit  involved 
the  same  rights  and  grounds  of  equity  which  are  presented  by 
this  bill,  and  whether  that  decree  determined  and  settled  those 
rights.  That  such  was  the  case,  it  seems  to  us  admits  of  no 
question.  There  Smith  averred  that  he  was  a  bona  fide  pur- 
chaser, and  substantially  that  he  purchased  the  lots  in  separate 
parcels,  for  he  states  the  amount  which  he  bid  for  each.  Jones, 
in  his  answer,  admitted  the  purchase  by  Smith  as  stated  in  his 
bill,  and  made  no  pretence  that  the  sale  was  irregular,  by  reason 
of  the  property  having  been  sold  en  masse,  as  he  now  pretends. 
The  question  of  the  regularity  of  the  sale  was  there  presented ; 
and  the  irregularity  now  complained  of,  had  it  been  then  set  up 
and  established,  would  have  defeated  the  relief  there  sought  and 
obtained.  But,  substantially  admitting  the  regularity  of  the  sale, 
he  went  further  back  and  claimed  that  the  judgments  had  been 
paid  in  the  same  mode  ;  that  he  insists  in  thie  bill  that  they  had 
been  satisfied.  In  that  suit  we  see  that  the  validity  of  the  sale 
was  presented,  and  the  continuing  force  of  the  judgments  in- 
volved. It  is  entirely  manifest  that  the  same  issues  were  pre- 
sented and  the  same  rights  involved  in  that  suit  as  in  this ;  and 
there,  too,  were  those  rights  settled  and  determined.  The  court 
there  passed  upon  the  validity  of  that  sale,  in  a  suit  where  the 
question  was  directly  presented,  and  determined  that  Smith  was 
a  hona  fide  purchaser.  That  was  a  matter  adjudged  between 
the  parties;  and  while  that  decree  remains  unreversed,  it  must 
ever  conclude  them  on  that  question  {a).  That  decree  also  ex- 
pressly adjudged  that  those  judgments  had  not  been  satisfied,  as 
Jones  then  insisted,  and  as  he  now  insists.  How  is  it  that  he 
should  be  again  allowed  to  litigate  that  question  with  Smith  ?     If 

(a)  Buckmaster  v.  Ryder,  12  lU.  R.,  214. 
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one  solemn  decree  of  a  court  of  chancery,  in  a  suit  where  the  par- 
ties are  before  the  court,  and  present  and  litigate  the  question  or 
admit  the  facts,  will  not  conclude  the  rights  of  the  parties,  how 
many  will  ?  That  the  judgments  had  not  been  satisfied,  and 
that  Smith  was  a  ho?ia  fide  purchaser,  being  conclusively  esta- 
blished against  Jones,  his  entire  case  is  gone  ;  strike  those  claims 
for  relief  out  of  his  bill,  and  there  is  nothing  left. 

It  is  true  that  that  decree  concludes  no  question  of  right  be- 
tween Jones,  and  Felton  and  Gilham,  because  they  were  not 
parties  to  that  suit,  and  hence  they  cannot  insist  upon  that 
decree  as  a  bar  in  their  favor,  nor  have  they  done  so.  It  may 
be  that  the  pleas  which  they  filed  constitute  no  bar  in  their 
favor  ;  but  as  the  relief  sought  against  them  is  entirely  depend- 
ent upon  the  granting  of  the  relief  sought  against  Smith,  that 
being  denied,  of  course  no  decree  can  be  entered  against  them. 
ISTo  beneficial  decree  for  the  complainant  can  be  entered  esta- 
blishing the  mortgage  and  authorizing  a  redemption  under  it, 
without  destroying  Smith's  title,  which,  as  we  have  already 
seen,  has  been  judicially  and  conclusively  established  in  his 
favor.  Felton  and  Gilham  are  but  nominal  parties,  while 
^mith  alone  is  really  interested  in  resisting  the  relief  sought  by 
this  bill. 

We  may  readily  imagine  a  case  in  which  Jones  might  ob- 
tain relief  against  Felton  and  Gilham.  Had  he  shown  that  the 
consideration  for  which  the  notes  and  mortgage  were  given  had 
failed,  and  that  they  refused  to  give  them  up  when  requested, 
claiming  the  right  to  enforce  them,  it  may  be  that  the  court 
would  decree  them  to  be  delivered  up  and  cancelled.  But  such 
relief  now  would  be  utterly  inconsistent  with  the  frame  and 
objects  of  the  bill,  which  expressly  insists  that  the  notes  and 
mortgage  are  still  subsisting  and  valid.  The  complainant  can- 
not obtain  relief  which  falsifies  every  statement  and  every  prin- 
ciple of  his  bill. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 
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Uri  Manly  et  al.,  Plaintiffs  in  Error,  v.  Benjamin  N.  Gibson, 
Defendant  in  Error. 

ERROR  TO  MENARD. 

In  order  to  ascertain  the  location  of  a  town  lot,  it  is  not  necessary  to  produce 
the  plat  of  the  town,  but  it  may  be  established  by  other  satisfactory  proof 

The  public  may  have  an  interest  in  streets  and  alleys,  although  the  ground  has 
not  been  dedicated  in  the  manner  prescribed  by  statute. 

A  dedication  of  ground  to  public  uses,  may  be  made  in  other  ways  than  by 
making  and  recording  a  town  plat. 

A  town  plat  is  not  a  necessary  muniment  of  title. 

This  was  an  action  of  ejectment  commenced  by  the  plaintiffs 
in  the  Menard  Circuit  Court.  Gibson's  tenant  was  in  posses- 
sion of  the  premises  claimed  in  the  plaintiff's  declaration,  lots  1 
and  2  in  Block  66,  in  Taylor's  Addition  to  the  town  of  Peters- 
burg. Gibson  came  in  and  was  made  defendant,  and  filed  his 
plea  of  not  guilty.  A  jury  was  called,  sworn,  &c.,  and  the  plain- 
tiffs introduced  in  evidence  the  certificate  of  the  Register  of  the 
land-office  at  Springfield,  Illinois,  for  east  one  half,  of  north- 
east one  fourth,  section  fourteen,  town  eighteen,  range  seven 
west,  to  which  said  certificate  there  were  no  objections,  and  the 
same  was  read.  The  plaintiffs  then  offered  in  evidence  the  cer- 
tificate of  the  Recorder  of  Sangamon  county,  that  lots  number 
one  and  two  aforesaid  lay  in  the  above  piece  of  land,  as  ap- 
peared on  record  in  his  office,  which  was  objected  to,  because  it 
was  not  a  perfect  and  complete  plat  of  the  Addition  of  Taylor, 
which  said  objections  were  sustained  by  the  court,  for  the  reason 
that  it  was  not  a  complete  record  of  the  plat;  to  which  rulings 
the  plaintiffs  excepted  at  the  term.  The  said  plaintiffs  then 
offered  a  report  of,  and  plat  from,  the  Surveyor  of  Menard 
county,  with  his  certificate  thereon  of  the  survey  of  the  above 
piece  of  land,  or  a  part  of  it,  which  survey  and  plat  were  made 
to  show  on  what  piece  of  land  the  lots  aforesaid  were  situated. 
This  evidence  was  excluded  by  the  court.  The  plaintiffs  then 
called  the  Surveyor  of  Menard  county,  and  offered  to  prove,  in 
connection  with  his  plat  and  certificate,  the  exact  location  of 
said  lots,  their  boundaries,  &c.,  which  testimon}^  was  also  ex- 
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eluded  by  the  court,  unless  the  complete  plat  of  said    Addition 
should  first  be  produced. 

The  jury  found  a  verdict  for  the  defendant.  The  cause  was 
tried  before  "Woodson,  J.,  at  November  term,  1851,  of  the  Me- 
nard Circuit  Court. 

Lincoln  &  Heendon,  for  plaintiffs  in  error. 

A  plat  or  map  of  a  town  is  no  part  or  parcel  of  a  man's  title, 
except  he  claim  by  virtue  of  a  gift  or  donation  by  virtue  of  the 
plat.  The  sole  object  of  recording  the  plat  is  to  prevent  dis- 
putes in  dedications  or  sizes  of  lots.  R.  S.  p.  115,  §§  17,  18,  19, 
20,  21 ;  11  IlHnois,  554 ;  2  Douglas,  Mich.  269 ;  Wright,  749  ; 
9  Ohio,  201. 

It  is  not  the  best  evidence  of  which  the  nature  of  the  case  ad- 
mits. An  actual  survey — positive  demonstration  as  to  the  lo- 
cality or  situation  of  the  lot — is  the  best  evidence,  and  this,  too, 
by  our  statute.     R.  S.  p.  524,  §  7;  1  Scam.  184. 

The  court  excluded  this  positive,  this  demonstrative  evidence, 
and  according  to  our  laws  he  erred.  Ibid.;  1  S.  &  M.  494 ; 
13  Peters,  97. 

The  court  excluded  the  survey,  and  excluded  parol  evidence 
in  connection  with  the  survey.  Reputation  alone  is  good  evi- 
dence to  prove  boundaries  or  localities  of  land.  There  was  bet- 
ter evidence  offered  than  reputation ;  there  was  absolute  evi- 
dence— the  surveyor  and  an  eye-witness.  6  Peters,  328  ;  1  Mis- 
souri, 484  ;  3  Wash.  C.  C.  R.  199  ;  7  Porter,  58  ;  1  Scam.  184 ; 
1  Bibb,  115 ;  Wright,  694  ;  5  Littell,  34. 

T.  L.  Hakeis  and  W.  I.  Feeguson,  for  defendants  in  error. 

The  second  error  assigned  is,  "  that  the  court  excluded  the  re- 
corder's certificate." 

It  was  not  "  the  best  evidence  of  which  the  case  in  its  nature 
was  susceptible,"  and  was  properly  excluded.  3  Stark.  390 ; 
1  Phil.  Ev.  217 ;  1  Gilbert,  13  ;  1  Greenl.  82. 

The  best  evidence  was  the  original  plat.  Towns  are  required 
to  be  surveyed  and  platted  and  recorded.  R.  L.  1833,  p.  599  ; 
R.  L.  1845, 115. 
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If  the  original  plat  could  not  be  had,  on  that  fact  being 
shown  a  copy  might  have  been  introduced  ;  but  proof  of  loss  is 
first  necessary.     2  Gilm.  125. 

"When  secondary  evidence  is  proposed,  the  best  kind  of  that  is 
required.     14  Johns.  181;  1  Greenl.  107;  5  Gilm.  118. 

The  statement  of  a  recorder  is  not  as  high  evidence  as  an  ex- 
emplification from  his  records.  R.  L.  108 ;  2  Scam.  602 ;  15 
Maine,  U7;  22  Maine,  230  ;  1  South.  Y6. 

The  law  requires  acknowledgment  of  plat,  &c.  R.  L.  1838, 
p.  599  ;  1845,  p.  115.  This  certificate  does  not  show  that  fact. 
Breese,  160.  The  original  could  not  have  been  introduced  with- 
out it.  A  recorder  might  certify,  on  the  same  principle,  any  opi- 
nion drawn  from  his  record,  and  exemplifications  would  never 
be  required.  His  opinions  would  supersede  all  else.  The  plain- 
tiff's had  proof  by  original  plat  and  certified  copy,  and  why 
should  he  not  be  required  to  resort  to  them  ? 

If  the  recorder  had  been  produced  as  a  witness,  he  could  not 
have  told  the  contents  of  his  record.  2  Missouri,  200.  How, 
then,  can  this  certificate  be  evidence  ? 

The  third  error  assigned  questions  the  exclusion  of  the  sur- 
veyor's plat  and  certificate. 

There  is  no  principle  upon  which  a  naked  certificate  like  this 
can  be  evidence.  It  states  that  Block  Q6,  in  Taylor's  addition,  is 
located  on  "  S.  i  S.  E.,  N.  E.  Sec.  14,  T.  18,  R  Y,"  which,  if  true, 
could  have  been  proved  by  higher  evidence,  to  wit,  the  plat  or 
lay-out  of  said  addition  ;  and  if  not  true,  it  had  no  relevancy. 

It  was  correctly  excluded,  because,  if  any  such  survey  ever 
was  made,  we  were  not  a  party  to  it,  but  strangers.  We  should 
have  had  notice.  1  Lord  Ray.  734;  2  Wash.  (Ya.)  R.  551; 
4  Hen.  &  Munf.  194. 

It  was  also  correctly  excluded  until  a  chain  of  title  was  proved, 
or  proposed  to  be  proved,  to  the  lots,  from  the  patentee  of  the 
land  in  question  to  the  plaintifi^s ;  all  of  which  could,  if  true, 
have  been  proved  by  the  register's  certificate,  the  deeds  of  convey- 
ance, and  the  deed  of  lay-out  of  said  Addition.  No  such  cer- 
tificate could  be  admitted.  14  Pick.  128 ;  1  Missouri,  334 ;  2 
Yeates,  446 ;  3  Yeates,  587  ;  1  Cox,  379. 

The  fourth  and  fifth  errors  assigned  question  the  exclusion  of 
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the  parol  testimony  of  the  surveyor,  in  connection  with  the  phat, 
and  the  parol  testimony  of  the  surveyor,  disconnected  with  the 
plat. 

I  have  already  shown  that  the  surveyor's  plat  was  not  legal 
evidence.  Could  it,  when  combined  with  the  parol  evidence  of 
the  surveyor,  become  legal  ?  It  was  not  proposed  to  prove  a 
fact  of  which  there  was  not  higher  evidence.  What  could  a 
surveyor  know  of  lots  one  and  two.  Block  66,  but  what  he  had 
learned  from  deeds,  records,  or  hearsay?  If  from  deeds  and  re- 
cords, let  them  be  produced ;  if  from  hearsay,  his  knowledge  was 
not  wanted. 

Besides,  the  plaintiflP  did  not  propose  to  prove  by  this  means 
that  the  grantors  of  plaintiffs  ever  had  title  to  "  S.  -I,  E  ^,  S.  E.  J, 
Sec.  li,"  on  which  it  is  pretended  the  lots  were  located  ;  nor  did 
plaintiffs  before  or  subsequently  show  that  fact,  or  offer  to  show 
it.  The  evidence  was  therefore  irrelevant,  incompetent,  and 
rightly  excluded. 

If  such  evidence  had  been  admitted  at  the  time  it  was  offered, 
it  would  have  been,  on  motion  of  defendant,  excluded  after 
plaintiff's  evidence  had  closed,  and  because  neither  the  deeds  nor 
any  evidence  offered,  or  proposed  to  be  offered,  make  title  in  the 
plaintiffs.     1  Scam.  505  ;  5  Gilm.  186. 

But  another  reason  why  this  survey,  and  the  testimony  con- 
cerning it,  should  have  been  excluded,  is,  that  the  defendant  had 
no  notice  of  it.  It  was  ex  parte — res  inter  alios  acta.  3  Bibb, 
235. 

Treat,  C.  J.  This  was  an  action  of  ejectment  brought  by 
the  trustees  of  the  State  Bank  of  Illinois  against  Gibson,  to 
recover  the  possession  of  lots  one  and  two,  in  block  sixty-six,  in 
Taylor's  Addition  to  the  town  of  Petersburg.  It  appeared,  in 
evidence,  that  the  defendant  had  possession  of  the  premises  when 
the  suit  was  commenced  ;  and  that  James  Estep  entered  the 
east  half  of  the  north-east  quarter  of  section  fourteen,  in  town- 
ship eighteen,  north  of  range  seven  west.  The  plaintiffs  offered 
in  succession  the  following  evidence :  A  certificate  of  the  county 
surveyor,  showing  that  he  had  surveyed  twenty  acres  from  the 
south  end  of  the  tract  entered  by  Estep,  and  that  the  lots  in 
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question  were  situated  thereon  ;  the  oral  testimony  of  the  sur- 
veyor, that  the  twenty  acres  embraced  the  lots  ;  a  deed  from  the 
patentee  to  Elijah  Estep,  for  the  twenty  acres  ;  a  deed  from  the 
latter  to  Taylor,  for  the  same  premises ;  and  a  deed  from  Taylor 
to  the  State  Bank  of  Illinois,  for  the  lots  described  in  the  declara- 
tion. The  court  rejected  this  evidence,  and  the  defendant  had 
judgment. 

It  appears,  from  the  bill  of  exceptions,  that  the  evidence  was 
excluded  because  the  plaintiffs  did  not  introduce  the  original 
plat  of  the  addition,  or  a  certified  copy  from  the  record.  This 
position  cannot  be  maintained.  The  various  provisions  of  the 
statute  respecting  the  laying  out  of  town  lots,  do  not  make  it 
necessary  to  produce  the  plat  in  every  controversy  concerning 
the  title  to  a  town  lot.  The  design  of  the  statute  in  requiring  a 
plat  to  be  made  and  recorded,  is  to  render  the  rights  of  individuals 
and  the  public  definite  and  certain;  and  to  accomplish  this 
object,  penalties  are  imposed  on  proprietors  and  surveyors  for 
failing  to  pursue  the  directions  of  the  statute.  But  a  party  may 
establish  a  title  to  a  piece  of  ground  described  in  his  deed  as  a 
town  lot,  although  no  plat  has  ever  been  made  and  recorded  (a). 
He  is  not  to  be  prejudiced  by  the  omission  of  his  grantor  to 
comply  with  the  requisitions  of  the  statute,  if  he  can  give  locality 
to  the  premises  intended  to  be  conveyed.  The  plat  is  not  a 
necessary  muniment  of  his  title.  Where  the  corporate  authority 
of  a  town  claim  the  fee  to  the  streets  and  alleys  within  its 
limits,  it  must  appear  that  a  plat  has  been  regularly  made  and 
recorded.  In  such  a  case,  it  is  the  acknowledgment  and  record- 
ing of  the  plat,  that  vests  the  fee  in  the  corporation.  The  plat 
operates  as  a  grant  to  the  corporation  of  the  grounds  designated 
thereon  for  public  purposes.  Canal  Trustees  v.  Havens,  11  Ills. 
554.  But  the  public  may  have  an  interest  in  streets  and  alleys, 
although  the  ground  has  not  been  set  apart  for  the  purpose,  in 
the  manner  prescribed  by  statute.  A  dedication  of  ground  to 
public  uses,  may  be  made  in  other  ways  than  by  the  making 
and  recording  of  a  town  plat.  In  the  case  of  a  valid  plat,  the 
title  to  the  ground  set  apart  for  puplic  purposes,  is  held  by  the 
corporation  for  the  use  and  benefit  of  the  public ;  in  the  case  of 
a  dedication  by  a  difierent  mode,  the  fee  continues  in  the  pro- 

(a)  Bowman  v.  Wettig  39  111.  R.,420;  Jones  v.  Johnston,  18  How.  U.  S.  R.,  150;  Banks  v. 
Ogden,  2  Wal.  U.  S.  R.,  57. 
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prietor,  burdened  with  the  pubKc  easement.  After  a  party  has 
made  proof  of  title  to  a  tract  of  land,  the  question  whether  the 
tract  includes  the  premises  in  controversy,  is  purely  one  of  fact. 
And  any  evidence  which  tends  to  solve  this  question  is  properly 
admissible.  The  certified  copy  of  a  survey  made  by  the  county 
surveyor  is  competent.  It  is  made  pri7na  facie  evidence  by  the 
statute.  He  is  supposed  to  consult  the  public  record,  and  such 
other  sources  of  information  as  may  serve  to  aid  him  in  locating 
the  land.  His  survey,  however,  is  not  conclusive,  but  may  be 
shown  to  be  erroneous.  He  may  also  be  called  as  a  witness. 
And  so  may  any  other  person  who  has  any  information  respecting 
the  locality  of  the  land.  It  is  a  common  practice  in  the  trial  of 
actions  of  ejectment,  to  call  witnesses  for  the  purpose  of  showing 
the  boundaries  and  precise  location  of  a  tract  of  land  in  dis- 
pute. The  court  erred  in  rejecting  the  evidence. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


James  M.  Campbell,  Plaintiff  in  Error,  v.  William  H.  Randolph, 
Defendant  in  Error, 

ERROR  TO  McDONOUaH. 

The  admission  of  a  party,  in  an  action  before  a  justice  of  the  peace,  that  a  claim 
produced  against  him  is  correct,  is  not  a  confession  of  judgment ;  he  may- 
prove  payment,  a  set-off,  &c.,  and  such  admission  will  not  deprive  him  of  his 
right  to  appeal  (a). 

This  action  was  commenced  by  Randolph  against  Campbell 
before  a  justice  of  the  peace.  Campbell  appeared  before  the 
justice  and  filed  a  set-off;  and  by  his  counsel  admitted  the  cor- 
rectness of  the  account  filed  by  Randolph.  No  evidence  was 
offered,  and  the  justice  gave  judgment  against  Campbell. 
Campbell  appealed  to  McDonough  Circuit  Court.  In  the  Cir- 
cuit Court  Randolph  moved  to  dismiss  the  appeal.  The  Circuit 
Court,  MiNSHALL,  Judge,  presiding,  at  April  term,  1851,  sustain- 
ed the  motion  and  dismissed  the  appeal. 

(a)  EUiott  V.  Dolbee,  42  111.  B.,  468. 

40 
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Campbell  filed  his  bill  of  exceptions,  showing  that  the  appeal 
was  dismissed  for  the  reason  that  the  judgment  appealed  from 
was  by  confession.  Campbell  offered  to  prove,  by  the  justice 
who  rendered  the  judgment  against  him  and  by  another  witness, 
that  there  was  no  confession  of  judgment,  and  that  the  judgment 
rendered  was  not  by  confession.  The  circuit  court  refused  to 
hear  such  proof  and  sustained  the  motion  to  dismiss.  Campbell 
sued  out  the  writ  of  error  from  this  court,  and  assigns  for  error, — 
the  rendition  of  the  judgment  against  Campbell,  and  the  dismis- 
sal of  the  appeal ;  the  refusal  to  try  the  cause  on  the  merits, 
by  hearing  testimony,  that  the  judgment  before  the  justice  was 
not  by  confession. 

Wabeen  &  Edmonds,  for  plaintiff  in  error. 
E..  S.  Blaokwell,  for  defendant  in  error. 

Treat,  C.  J.  Randolph  recovered  a  judgment  against  Camp- 
bell before  a  justice  of  the  peace.  The  entry  of  judgment 
was  in  these  words :  "  This  day  being  set  for  trial,  and  the  par- 
ties appeared,  and  the  defendant  filed  his  set-off,  but  no  proof 
being  before  the  court,  and  the  defendant,  by  his  counsel,  admit- 
ting the  plaintiff's  account,  judgment  is,  therefore,  rendered  in 
favor  of  the  plaintiff,  and  against  the  defendant,  for  the  sum  of 
seventeen  dollars  and  twenty  cents,  principal  and  interest,  and 
costs  of  suit."  Campbell  prosecuted  an  appeal,  which  was  dis- 
missed by  the  Circuit  Court,  on  the  ground  that  an  appeal  did 
not  lie  from  such  a  judgment. 

The  statute  reads  thus  :  "  Appeals  from  judgments  of  justices 
of  the  peace  to  the  Circuit  Court  shall  be  granted  in  all  cases 
except  on  judgments  confessed."  Rev.  Stat.  ch.  59,  §  58.  The 
present  case  is  not  within  this  exception.  There  was  no  judg- 
ment by  confession.  The  defendant  admitted  the  plaintiff's 
account.  He  dispensed  with  proof  of  its  correctness.  But  he 
did  not  thereby  conclude  himself  from  insisting  that  the  claim 
had  been  paid,  or  that  he  had  just  demands  against  the  plaintiff. 
The  admission  left  him  at  full  liberty  to  make  proof  of  his  set- 
off; and,  failing  to  establish  it  to  the  satisfaction  of  the  justice. 
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to  remove  the  case  into  the  Circuit  Court.  If  a  party  goes  be- 
fore a  justice,  and  consents  that  judgment  may  be  entered 
against  him  for  a  particular  amount,  he  is  not  permitted  to  pro- 
secute an  appeal  from  the  judgment.  He  thereby  solemnly  ad- 
mits that  he  is  justly  indebted  to  the  plaintiff  to  that  extent, 
and  the  law,  for  wise  reasons,  estops  him  from  afterwards  con- 
troverting it.  But  no  such  effect  follows  from  the  simple  admis- 
sion of  a  party,  made  before  a  justice  of  the  peace  or  elswhere, 
that  a  particular  claim  produced  against  him  is  correct.  The 
statement  may  be  used  as  evidence  against  him,  but  it  will  not 
preclude  him  from  showing  that  he  has  just  demands  against 
the  other  party. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Dakitjs  Ingalls,  Appellant,  u  Aristakchus  Bulkley,  Appellee. 

APPEAL  FROM  MORGAN. 

In  replevin  in  the  detinet,  it  is  necessary  to  prove  a  demand  and  refusal,  in  or- 
der to  a  recovery. 

If  a  demand  of  property  is  made,  it  must  be  by  an  authorized  agent ;  and  un- 
less the  defendant  has  such  evidence  of  the  authority  to  make  the  demand, 
as  would  satisfy  a  prudent  man,  he  is  not  bound  to  notice  it. 

In  an  action  of  a  replivin  in  the  detinet  alone,  the  same  proof  is  required,  as  in 
action  for  trover  and  conversion. 

The  question  of  authority  in  the  agent  to  demand  the  property,  is  one  proper 
to  be  submitted  to  the  jury. 

An  intention  manifested  to  retain  the  property,  would  not  make  the  detention 
unlawful,  until  after  a  refusal  to  deliver  upon  a  proper  demand. 

This  was  an  action  of  replevin,  brought  in  the  Morgan  Cir- 
cuit Court  by  Bulkley  against  Ingalls.  The  declaration  alleged 
that  Ingalls,  against  sureties  and  pledges,  &c.,  unjustly  detained 
the  horse  of  the  said  Bulkley,  to  wit,  &c.  The  plea  denied  the 
detention,  upon  which  there  was  an  issue  to  the  country.  At 
March  term,  1850,  Woodson,  Judge,  presiding,  the   cause  was 
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submitted  to  a  jury,  and  resulted  in  a  verdict  and  judgment  for 
Bulkley,  the  plaintiff  below. 

The  bill  of  exceptions  shows,  that  Bulkley  proved,  by  the 
officer  who  executed  the  writ,  that,  when  he  went  to  take  the 
horse,  Ingalls  did  not  want  to  give  him  up  ;  but,  when  he 
was  informed  that  the  officer  had  a  writ,  he  gave  him  up  ;  and 
said  that  Bulkley  had  sent  a  colored  or  negro  boy  down  after 
the  horse,  and  also  a  white  boy,  by  the  name  of  Whittle,  but  he 
would  not  let  either  of  the  boys  have  the  horse ;  but,  if  Bulkley 
would  come  himself  after  the  horse,  and  pay  all  damages,  he 
should  "have  had  "  him  ;  for  he  did  not  consider  the  demand  b}^ 
those  boys  legal  or  good ;  that  he  did  not  know  any  thing 
about  the  boys;  these  boys  were  both  minors.  Ingalls  said, 
that  the  way  the  horse  came  into  his  possession,  that  he  was  a 
very  breachy  horse,  and  that  he  had  often  broken  into  his  inclos- 
ure  over  the  fence  belonging  to  Bulkley,  and  this  time  he  had 
found  the  horse  in  his  field,  and  had  taken  him  up  and  put 
him  in  the  stable,  to  prevent  the  horse  from  trespassing  upon 
him  further.  Another  person,  who  was  with  the  officer,  proved 
the  same  facts.  It  was  in  proof,  by  the  admission  of  Ingalls, 
that  the  horse  was  demanded  by  the  boys  before  the  institution 
of  the  suit. 

A  motion  for  a  new  trial  was  overruled,  and  Ingalls  prayed 
for  and  obtained  an  appeal. 

M.  McCoNNEL,  for  appellant. 

A  demand  was  necessary ;  and  where  trover  and  conversion 
will  not  lie,  this  suit  will  not.  Sevier  v.  Dingle,  4  Greenl.  Rep. 
306  ;  Beebe  v.  Bunn,  3  Eng.  (Ark.)  Eep.  510. 

An  absolute  refusal  is  necessary  in  an  action  of  trover  and 
conversion.     5  Stewart  &  Porter,  383. 

Where  a  demand  was  made  by  an  agent,  it  must  appear  that 
he  is  duly  authorized,  or  the  property  may  be  refused,  if  the  party 
is  not  reasonably  satisfied  that  the  application  is  made  by  one 
duly  authorized.  The  agent  should  have  a  written  authority. 
Watts  V.  Porter,  2  Mason's  Rep.  Y7  ;  1  Chitty's  Plead.  180,  181, 
183, 184 ;  2  Saunders's  Rep.  472,  474,  note  (m) ;  2  Bos.  &  Pul. 
403,  404,  note  (a)  (b). 
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A  demand  and  refusal  must  be  absolute,  not  evasive  merely. 
It  must  be  an  unqualified  refusal.  J.  Bouvier's  Bacons's  Ab. 
637,  639. 

D.  A.  Smith,  for  appellee. 

Caton,  J.  This  was  an  action  of  replevin  in  the  detinet 
alone,  and  it  was  undoubtedly  necessary  for  the  plaintifi"  to 
prove  a  demand  and  refusal,  in  order  to  establish  an  unlawful 
detention  by  the  defendant.  The  ofiicer  testified  that,  at  the 
time  he  executed  the  writ,  the  defendant  told  him  that  the 
plaintiff  had  sent  a  negro  boy  and  another  boy  down  after  the 
horse,  but  that  he  would  let  neither  of  them  have  him ;  but  that, 
if  Bulkley  had  come  himself  after  him,  and  paid  all  damages, 
he  should  have  had  him  ;  that  he  did  not  consider  the  demand 
of  the  boys  legal  or  good  ;  that  he  did  not  know  any  thing 
about  the  boys ;  that  these  boys  were  mere  minors.  The  second 
instruction  given  for  the  plaintiff  was  as  follows:  "That  the 
age  or  color  of  the  plaintiff's  agent,  or  the  doubts  of  the  defend- 
ant as  to  the  authority  of  the  agent,  can  have  no  legal  influence 
in  the  decision  of  this  case."  This  instruction,  we  have  no 
doubt,  was  erroneous.  It  took  from  the  jury  the  decision  of  the 
question,  whether  the  defendant  refused  to  deliver  the  horse  to 
the  boys  because  he  reasonably  doubted  their  authority  to 
receive  him  for  the  plaintiff.  Unless  he  was  reasonably  con- 
vinced that  they  had  such  authority  to  demand  the  horse,  he 
was  not  bound  to  deliver  him  to  them,  and  his  refusal  to  do  so 
would  not  make  the  detention  unlawful.  In  this  action,  for  the 
unlawful  detention  alone,  the  same  proof  was  required  which 
would  have  been  necessary  had  the  action  been  for  trover  and 
conversion.     Beebe  v.  Bunn,  3  Eng.  (Ark.)  Rep.  565  {a). 

Notwithstanding  the  case  of  Watts  v.  Porter,  (2  Mason,  77), 
we  will  not  say  that  the  authority  of  the  agent  should  have  been 
in  writing ;  but  then,  the  circumstances  showing  their  authority 
should  have  been  such  as  a  prudent  man  would  have  acted 
upon,  knowing  that  he  would  have  been  responsible  for  the 
horse,  if  delivered  to  a  person  who  had  not  authority  to  receive 
him.     That  was  a  qnestion  for  the  jury  to  determine,  and  should 

(«)    See  Ingalls  t.  Bulkley,  15  111.  K.,  226,  and  note. 
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have  been  submitted  to  their  consideration.  The  doubts  of  the 
defendant,  as  to  that  authority,  certainly  had  something  to  do 
with  the  case.  It  is  true  that,  at  the  time  of  the  service  of  the 
writ,  the  defendant  admits  that  the  plaintiff  had  sent  the  boys 
for  the  horse  ;  but  that  does  not  sliow  that  he  was  convinced  of 
that  fact  at  the  time  of  the  demand.  It  is  also  true,  that  the 
defendant  seems  to  have  entertained  in  his  own  mind  an  inten- 
tion to  retain  the  horse  till  his  damages  were  paid  ;  but  such 
intention,  of  itself,  would  not  make  the  detention  unlawful,  until 
he  refused  to  deliver  him  upon  a  demand  made  by  the  plaintiff 
himself,  or  by  an  agent,  whom  the  defendant  believed  was 
authorized  to  receive  him;  and  that  he  had  doubts  on  that 
subject  seems  to  be  indicated  from  his  remark, — that  he  did  not 
know  any  thing  about  the  boys.  At  all  events,  there  was  evidence 
on  that  subject  which  should  have  been  submitted  to  the  jury 
for  their  consideration. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded.  Judgment  reversed. 


Geokg-e  M.  Chambers  et  al.,  Appellants,  v.  William  B,  "Wakken, 

Appellee. 

APPEAL  FROM  MORGAN. 

A  party  seeking  evidence  by  a  bill  of  discovery,  is  not  bound  by  the  answer  to 
such  an  extent,  that  he  may  not  controvert  the  correctness  of  it,  although 
he  cannot  impeach  the  party  answering  by  showing  that  he  is  unworthy  of 
belief. 

An  answer  to  a  bill  of  discovery  is  only  entitled  to  the  same  consideration  as 
the  answers  of  a  witness  called  by  a  party;  its  statements  may  be  controvert- 
ed in  the  same  way. 

If  an  answer  to  a  bill  of  discovery  is  not  strictly  responsive,  exception  should 
be  taken  to  it  on  the  trial,  and  the  tribunal  which  hears  the  case  should  ex- 
clude such  parts  of  the  answer  as  are  not  responsive. 

In  answering  a  bill  of  discovery,  the  respondent  has  a  right  to  state  all  the  cir- 
cumstances connected  with  the  matter  about  which  the  discovery  is  sought, 
as  well  that  which  makes  for  as  against  him. 

The  entire  answer  to  a  bill  of  discovery,  if  responsive  to  the  call,  and  connect- 
ed with  or  explanatory  of  it,  should  be  received  as  evidence,  and  credit  should 
be  given  or  withheld,  as  circumstances  may  justify. 
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The  discovery  called  for  may  be  used  or  not  at  tlie  option  of  the  party  who  has 
sought  it,  but  as  a  genei'al  rule,  if  he  reads  any  part  he  must  read  the  whole 
of  the  answer,  unless  it  sets  up  matter  not  responsive,  or  is  impertinent ;  if 
so,  such  parts  should  be  excluded  from  consideration. 

This  cause  was  remanded  from  the  last  term  of  this  court, 
(see  12  111.  p.  124,)  and  was  again  tried  in  the  Morgan  Circuit 
Court  at  the  March  term  thereof,  1851,  before  Woodson,  Judge, 
and  a  jury,  and  resulted  in  a  verdict  and  judgment  for  the  ap- 
pellee. The  pleadings  were  the  same  as  those  presented  in 
the  former  report  of  the  case. 

Previous  to  the  last  trial  of  the  cause  in  the  Circuit  Court, 
the  appellants  filed  a  bill  of  discovery  against  the  appellee,  stat- 
ing that  the  pending  controversy  grew  out  of  a  transfer  of  cer- 
tain accounts  at  Saltillo,  the  nature  of  which  they  hoped  to  be  able 
to  illustrate  by  proof,  and  calling  upon  liim  for  discovery  as  to 
receipt  by  him  of  $150  of  said  accounts,  and  as  to  $466.33  on 
account  of,  &c.  The  prayer  of  the  bill  was  "  that  he  be  holden 
to  answer  and  state,  on  his  corporal  oath,  how  much  he  hath 
received  in  the  premises,  when  and  of  whom  he  received  the 
same,  and  if  he  did  not  admit  to  complainant,  A.  McDonald,  the 
receipt  of  the  aforesaid  sums  of,"  &c. 

To  this  bill  of  discovery  the  appellee  filed  an  answer,  stating 
that  he  advanced  A.  McDonald  $900,  for  use  of  which  and 
his  (appellee's)  services  in  collecting  $150,  &c.,  he  was  to  have 
$350 ;  that  he  had  received  $600.98  that  had  been  applied  in  a 
particular  way ;  that  he  was  entitled  to  interest,  &c. 

This  answer  was  objected  to  by  appellants  as  more  than  re- 
sponsive to  the  bill,  and  a  motion  was  made  in  their  behalf  to 
suppress  and  strike  out  of  it  all  excepting  appellee's  admissions 
as  to  the  receipt  of  the  moneys.  The  exception  was  disallowed 
and  the  motion  overruled,  which  is  the  first  error  assigned  in  the 
case. 

On  the  trial  of  the  cause,  the  following  instruction  was  given 
to  the  jury,  at  the  instance  of  the  plaintiff:  "  In  calling  upon  the 
plaintiff,  Warren,  as  a  witness  by  the  bill  of  discoveiy,  the  said 
defendants  have  made  Warren  their  witness  ;  and,  as  they  have 
read  the  answer  of  Warren  as  evidence  to  the  jury,  they  are 
bound  by   the  statements  of  said   answer,  and  cannot  now  be 
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permitted  to  discredit  said  testimony,  bnt  this  jury  is  bound  to 
take  said  answer  of  Warren  as  testimony." 

D.  A.  Smith,  for  appellants, 

As  for  general  doctrine  in  relation  to  bills  of  discovery,  cited 
Story's  Eq.  Plead.  §  311,  319,  n.  2,  321,  324;  9  Paige,  500. 

As  to  the  foregoing  instruction,  cited  1  Greenl.  Ev.  §  443; 
8  Humph.  46 ;  3  Litt.  Eep.  378. 

To  show  that  the  exceptions  to  the  answer  should  have  been 
sustained,  cited  Cowen  &  Hill's  Notes,  3  Phil.  Ev.  927;  Allen  v. 
McNew,  8  Humph.  46 ;  Methodist  Episcopal  Church  v.  Wood, 
5  Ohio,  174;  4  Scam.  546,  547 ;  11  111.  Rep.  599. 

M.  MoCoNNELL  and  W.  H.  Herndon,  for  appellee. 

You  cannot  except  to  an  answer  to  a  bill  of  discovery  merely 
because  it  contains  matters  in  avoidance.  Insufficiency  can  be 
excepted  to,  and  exceptions  are  good  for  impertinence  or  scandal. 

1  Barb.  Ch.  Prac.  176,  178  ;  11  Paige,  618 ;  2  Dan.   Ch.  Prac. 
246,  247 ;  3  Bland.  392 ;  4  Dana,  59. 

If  this  is  wrong  the  plaintiff  cannot  except,  because  the  an- 
swer is  responsive  to  the  bill.  The  defendants  are  compelled  to 
answer  more  than  the  sifting  interrogatories.  The  whole  bill 
must  be  answered.  6  Georgia,  423  ;  1  Gilm.  423 ;  1  Kelly, 
157 ;  1  Barb.  Ch.  Prac.  130 ;  2  Dan.  Ch.  Prac.  246. 

The    whole    of  the   answer  must   be   read,    and   not  parts. 

2  Dan.  Chan.  Prac.  402  ;  3  Eng.    (Ark.)  356 ;  8  Blackf.  35, 477; 
8  Humph.  438  ;  10  Johns.  260  ;  3  Litt.  378,  379. 

The  plaintiffs  cannot  impeach  their  own  witness.  1  Greenl. 
Ev.  §  351.  442. 

Tkumbdll,  J.  The  second  instruction  given  to  the  jury  on 
behalf  of  the  appellee  was  clearly  erroneous. 

It  assumes  that  the  appellants  were  bound  by,  and  could  not 
be  permitted  to  discredit,  the  answer  of  the  appellee  to  the  bill 
of  discovery  by  them  filed.  The  language  of  the  instruction 
was  well  calculated  to  mislead  the  jury  by  creating  the  impres- 
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sion  that  the  testimony  of  the  appellee,  as  contained  in  his  an- 
swer, was  binding  upon  the  appellants,  even  if  inconsistent  with 
the  established  facts  in  the  case. 

It  is  true,  that,  after  reading  the  answer  to  the  jury,  the  ap- 
pellants were  not  at  liberty  to  discredit  it  by  impeaching  the 
general  reputation  of  the  appellee  for  truth  ;  for  the  reason  that 
a  part^'  is  not  permitted  to  show  that  his  own  witness  is  un- 
worthy of  belief;  but  he  may  always  controvert  the  correctness 
of  the  statements  made  by  his  own  witness  by  the  introduction 
of  other  evidence,  and  in  that  way  discredit  his  testimony. 

An  answer  to  a  bill  of  discovery  is  entitled  to  no  higher  con- 
sideration than  the  answers  of  a  party's  own  witness  upon  the 
stand,  and  may  be  controverted  in  the  same  way.  Story's  Eq. 
Plerid.  §  319,  n.  3;  Nourse  v.  Gregory,  3  Litt.  379  ;  McNutt  v. 
Dare,  8  Blackf.  35;  Williams  v.  Wann,  Id.  177;  March  i;. 
Davison,  9  Paige,  580. 

An  exception  w^as  taken  to  the  answer  of  the  appellee  as 
being  more  than  responsive  to  tiie  bill,  and  a  preliminary  ques- 
tion has  been  raised  as  to  the  right  to  make  such  an  objection 
when  the  answer  is  offered  as  evidence  in  the  case  at  law.  Un- 
less there  is  some  fixed  rule  of  practice  which  requires  excep- 
tions to  answers  to  bills  of  discovery  to  be  made  and  disposed 
of  before  the  chancellor,  there  would  be  a  manifest  propriety, 
particularly  under  our  system  of  jurisprudence,  where  the  same 
person  acts  both  as  chancellor  and  judge  of  the  common-law 
court,  in  allowing  the  exceptions  to  be  settled  on  the  trial  of  the 
action  at  law.  A  court  of  chancery  would  certainly  seem  to  be 
the  proper  forum  to  dispose  of  exceptions  to  answers  in  chan- 
cery, but  the  inconvenience  of  confining  objections  to  answers 
to  bills  for  discovery  to  the  chancery  side  of  the  court  is  very 
great.  If  questions  of  this  character  can  only  be  settled  by  the 
chancellor,  it  follows  that  either  party  may  appeal  from  his  de- 
cision, and  the  action  at  law  must  await  the  final  determination 
of  the  appeal. 

By  allowing  the  exceptions  to  be  disposed  of  in  the  court  of 
lawp  much  delay  and  inconvenience  maybe  avoided.  The  ques- 
tion is  one  of  practice  merely,  involving  no  principle  whatever, 
since  the  same  person  at  the  same  term  presides  in  both  courts. 
41 
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The  object  of  a  bill  of  discovery  is  to  make  a  witness  of  a 
person  not  otherwise  competent,  and  there  is  no  reason  why  a 
court  of  law",  when  the  bill  and  answer  are  offered  in  evidence, 
may  not  determine  upon  the  propriety  of  the  answers  of  such  a 
witness  to  a  bill  of  discovery,  as  well  as  upon  any  other  evi- 
dence offered  in  the  case. 

It  is  said  by  the  chancellor,  in  the  case  of  Price  v.  Tyson,  3 
Bland's  Ch.  Rep.  409,  "as  to  the  relevancy,  legality  and  compe- 
tency of  any  testimony  brought  out  by  a  bill  of  discovery,  it 
does  not  belong  to  this  court  to  decide ;  because  such  questions 
can  only  be  determined  with  propriety,  by  the  court  of  common 
law  for  whose  use  the  discovery  has  been  required." 

The  practice  of  allowing  exceptions  to  answers  to  bills  of  dis- 
covery to  be  settled  on  the  trial  of  the  action  at  law  prevails  in 
several  States.  Conway  v.  Turner,  3  Eng.  (Ark.)  Rep.  356  ;  Me- 
thodist Episcopal  Church  v.  Wood,  5  Ohio,  174 ;  Glascock  v. 
Hays,  4  Dana,  58, 

We  shall  therefore  hold  that  the  appellants,  before  reading 
the  answer  on  the  trial  at  law,  had  a  right  to  call  upon  the  court 
to  strike  out  or  exclude  from  the  jury  such  parts  as  were  not 
responsive  to  the  bill,  or  in  any  manner  connected  with,  or 
explanatory  of,  it. 

We  proceed  now  to  inquire  whether  the  court  erred  in  refus- 
ing to  sustain  the  exception. 

The  respondent,  in  answer  to  a  bill  of  discovery,  has  a  right  to 
state  all  the  circumstances  respecting  the  matter  about  which 
the  discovery  is  sought,  as  well  that  which  makes  for,  as  that 
which  makes  against,  him.  "A  complainant,  in  a  bill  of  dis- 
covery, is  not  entitled  to  call  for  the  discovery  of  a  mere  isolated 
fact,  in  aid  of  his  defence,  and  to  deprive  his  adversary  of  the 
benefit  of  a  full  answer,  showing  that  in  reality  no  valid  defence 
to  the  action  at  law  exists."  Jewett  v.  Belden,  11  Paige,  618  ; 
Glascock  v.  Hays,  4  Dana,  58  ;  Price  v.  Tyson,  before  cited.  As 
a  matter  of  pleading  a  party  has  the  right  to  make  as  full  an 
answer  to  a  bill  of  discovery,  as  if  it  were  a  bill  for  relief  also, 
but  how  far  the  answer  shall  be  considered  as  evidence  in  favor 
of  the  party  making  it,  is  another  question.  In  bills  for  relief, 
the  answer  is  evidence  for  the  defendant  only  so  far  as  it  is 
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responsive  to  the  bill ;  and  there  is  some  confusion  in  the  autho- 
rities as  to  how  far  an  affirmative  fact  in  the  answer  shall  be 
received  as  evidence  to  discharge  a  defendant  from  a  liability 
which  he  has  admitted  in  response  to  the  bill ;  but  whatever  the 
rule  may  be  in  reference  to  answers  to  bills  praying  relief  as  well 
as  discovery,  M^e  apprehend,  that  the  rule  in  reference  to  an 
answer  to  a  bill  of  discovery  merely  is,  that  all  which  it  contains 
responsive  to  the  call  for  discovery,  or  connected  with  or  expla- 
natory of  it,  should  be  received  as  evidence,  the  court  or  jury 
being  at  liberty  to  give  credit  to  so  much  of  the  answer  only  as, 
from  all  the  circumstances  of  the  case,  they  believe  to  be  true. 
The  party  calling  for  the  discovery  is  not  bound  to  read  the 
answer  on  the  trial  at  law ;  and  if  he  declines  to  do  so,  his  adver- 
sary will  not  be  permitted  to  use  it  as  evidence  ;  but  if  the  party 
having  the  right  to  use  the  answer  oifer  it  in  evidence,  he  is,  as 
a  general  rule,  bound  to  read  the  whole  of  it.  If  the  answer, 
however,  sets  up  matter  not  responsive  to  the  call  of  the  bill,  or 
in  anywise  connected  with  or  explanatory  of  it,  or  which  is 
impertinent,  such  parts  ought  to  be  excluded  from  the  considera- 
tion of  the  court  or  jury.  These  positions  will  be  found  to  be 
sustained  by  the  case  of  the  Methodist  Episcopal  Church  v. 
Wood,  5  Ham.  283,  and  the  other  cases  already  referred  to  (a). 

Testing  the  answer  of  the  appellee  by  the  principles  here  laid 
down,  and  it  is  very  clear  that  the  Circuit  Court  properly  overrul- 
ed the  exception  to  it.  The  answer,  if  not  directly  responsive  to 
the  calls  of  the  bill,  is  certainly  connected  with  and  explanatory 
of  them,  and  was  therefore  properly  admitted  in  evidence  to  the 
jury,  subject  to  the  qualification  already  mentioned,  of  being 
believed  only  so  far  as  the  jury  from  all  the  circumstances  of  the 
case,  thought  it  to  be  true. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded. 

(")  Curtis  V.  Martin,  20  111.  R.,  574. 

Judgment  reversed. 
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Geokge  W.  Ishmael  et  al.,  Plaintiffs  in  Error,   v.  Alexander 
Parker,  Defendant  in  Error. 

ERROR  TO  BROWN. 

A  creditor  must  first  obtain  a  judgment,  and  seek  to  collect  his  debt  by  exe- 
cution, before  he  can  resort  to  the  equitable  estate  of  his  debtor. 

A  party  holding  title  to  land  which  he  has  promised  to  convey,  is  not  bound 
to  convey,  or  part  with  his  security  therein,  until  the  purchase-money  is 
paid. 

This  bill  alleges,  that  Joseph  Walker  being  seized  of  lot 
17,  block  5,  in  Curry  &  Hurlburt's  addition  to  Mount  Sterling, 
sold  the  same,  and  delivered  the  possession  thereof  to  George 
W.  Ishmael,  for  $150,  and  gave  Ishmael  a  bond  to  convey,  on 
payment  of  purchase-money.  That  Ishmael  then  paid  Walker 
$60  and  gave  his  note  for  the  balance,  payable  October  1,  1850 
That  Ishmael,  May  31,  1850,  sold  and  delivered  possession  of 
said  lot  to  complainants  for  $162.50,  $50  paid  down  and  note  for 
$112,60,  payable  October  1,  1850.  Ishmael  gave  Parker  a  bond 
to  convey  on  payment  of  the  note  of  $112,50.  That  on  December 
2,  1850,  complainant  paid  Ishmael  the  note.  That  on  October 
31,  1850,  Ishmael  being  seized  of  lots  10,  11,  12,  13,  and  14, 
block  3,  Curry  &  Hurlburt's  addition  to  Mount  Sterling,  and 
being  indebted  to  divers  persons  in  divers  large  sums  of  money, 
and  the  lots  aforesaid  being  all  the  property  in  possession  of 
Ishmael  subject  to  execution,  for  the  purpose  of  defrauding  com- 
plainant, Walker,  and  said  divers  other  creditors,  made,  executed 
and  delivered  to  William  Stabletou,  a  deed,  duly  executed  and 
recorded,  of  said  last-mentioned  lots,  for  the  feigned  considera- 
tion of  $400,  Charges  there  was  no  consideration,  and  made 
to  defraud  creditors,  &c.  That  Stableton,  on  same  day  reconvey- 
ed  by  deed  duly  acknowledged,  the  same  premises  to  Ishmael, 
and  the  latter,  for  the  purpose  of  cheating,  &c.,  neglected  to  put 
the  deed  of  conveyance  upon  record ;  that  Ishmael  has  been  in 
possession  all  the  time  and  received  the  rents  and  profits,  &c.; 
that  said  deed  of  reconveyance  is  now  in  Ishmael's  possession  ; 
prays  for  the  production  of  the  deed  on  hearing.  That  during 
all  this  time  Ishmael  had  no  personal  property,  and  no  real  pro- 
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pertj  other  than  the  lots  aforesaid;  that  on  October  2,1851, 
Walker  executed  a  deed  of  lot  17,  of  Block  5,  as  an  escrow  to 
be  delivered  to  Tshniael  on  the  payment  of  the  balance  of  the 
purchase-money  aforesaid ;  that  Ishmael  refused  to  pay  the 
balance  of  said  purchase-money,  and  refused  to  cause  the  title  to 
said  lot  to  be  conveyed  to  complainant ;  charges  combination 
between  Walker  and  Ishmael,  and  refusal  to  make  complainant 
a  title,  &c. ;  that  Ishmael  refuses  to  pay  the  purchase-money 
to  Walker,  in  consideration,  &c.,  pray,  that  said  confederates 
may  answer,  &c.  ;  that  deed  from  Ishmael  to  Stableton  may  be 
set  aside  as  fraudulent;  that  said  lots  10,  11,  12,  13,  and  14,  may 
be  sold  to  satisfy  Walker's  debts,  &c. ;  that  Walker  may  be 
decreed  to  convey  lot  17  to  complainant,  and  for  general  relief. 

A  decree  was  entered,  by  Minshall,  Judge,  at  October  term, 
1851,  of  the  Bi'own  Circuit  Court,  by  which  Walker  was  or- 
dered to  convey  to  Parker  lot  number  seventeen  ;  that  deed  from 
Ishmael  to  Stableton  be  set  aside  as  fraudulent  and  void ;  that 
lots  ten,  eleven,  twelve,  thirteen,  and  fourteen,  be  made  liable  to 
the  payment  of  the  balance  due  upon  the  note  given  by  Ishmael 
to  Walker,  in  default  of  which  those  lots  were  to  be  sold  to 
satisfy  that  balance,  and  that  the  note  be  delivered  up ;  and  a 
commissioner  was  appointed  to  carry  the  decree  into  effect. 

Ishmael  and  Walker  bring  the  cause  to  this  court  by  writ  of 
error. 

R.  S.  Blaokwell,  for  plaintiffs  in  ei-ror. 

A  purchaser  from  a  vendee,  upon  the  payment  of  the  pur- 
chase-money, may  enforce  a  specific  performance  against  the 
original  vendor,  of  an  agreement  to  convey.  2  Story,  Eq.  §  788, 
789. 

But  the  vendor  will  not  be  decreed  to  convey  until  the  pur- 
chase-money is  paid,  unless  the  vendor  has  waived  his  lien. 
Greenup  v.  Strong,  1  Bibb,  R.  590. 

Parker,  upon  his  purchase  from  Ishmael,  became  a  trustee  for 
the  vendor,  and  in  equity  was  bound  to  pay  the  money  due 
upon  the  contract  between  Walker  and  Ishmael.  He  has  no 
right  to  compel  Walker  to  convey,  part  with  his  security,  and 
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receive  as  a  substitute  for  his  lien  upon  the  land,  the  personal 
duty  imposed  by  the  decree  upon  Ishmael.     2  Story,  Eq.  §  789. 

The  bill  is  not  defective  in  averring  the  payments  of  the  pur- 
chase-money by  Parker  to  Walker,  or  at  least  an  offer  to  pay. 
Performance,  or  an  offer  of  performance  on  his  part,  is  a  con- 
dition precedent  to  his  right  to  a  specific  performance.  Doyle 
V.  Teas,  4  Scam.  R.  203. 

The  bill  is  multifarious.  It  prays  a  specific  performance  of  a 
contract  against  one  defendant,  and  to  set  aside  a  fraudulent 
conveyance  as  to  another;  and  no  connection  or  combination 
shown  between  the  several  defendants.  Story,  Eq.  PI.  §  271 ; 
Cooper,  Eq.  PI.  183. 

The  bill  does  not  show  that  the  complainant  is  a  creditor  of 
Ishmael,  whereby  he  has  a  right  to  interfere  and  have  the  deed 
to  Stableton  set  aside  as  fraudulent.  Nor  does  he  show  a  judg- 
ment at  law,  and  an  effort  to  collect  the  money  by  execution. 
Stone  V.  Manning,  25  Scam.  R,  531. 

Upon  the  face  of  the  bill  it  appears  that  complainant  and 
Walker  have  an  adequate  remedy  at  law.  It  alleges  that  Stable- 
ton  on  the  same  day  of  the  execution  of  the  fraudulent  deed, 
reconveyed  to  Ishmael.  Stableton  should  have  been  made  a 
party  to  the  bill.     Beeler  v.  Pope,  4  Bibb,  R.  26. 

The  court  had  no  power  to  enter  up  the  decree  in  vacation, 
unless  by  consent  of  parties.  The  rendition  of  the  decree  was 
a  judicial  act,  and  should  have  been  entered  in  term  time. 

J.  S.  Bailey,  for  defendant  in  error. 

In  order  to  increase  the  necessity  of  making  a  person  a  party 
to  a  bill  in  chancery,  it  must  appear  from  the  face  of  the  record 
"that  the  party  omitted,  did,  at  the  rendition  of  the  decree, 
possess  a  subsisting  interest  in  the  subject-matter  in  litigation." 
3  Paige,  222  ;  2  Paige,  278  ;  4  Paige,  510 ;  11  111.  256. 

Objections  in  this  court,  for  want  of  parties,  come  too  late, 
unless  the  party  omitted  possesses  such  an  interest  in  the  subject- 
matter  of  the  writ,  that  the  court  cannot  render  a  decree  therein, 
without  materially  affecting  those  rights.     1  Oilman,  64:6. 

A  person  having  conveyed  all  his  interest  in  the  land  in  dis- 
pute, before   the    filing   of  the   bill,  does  not  possess  such  an 
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After  a  decree  j^ro  cojifesso,  the  bill  must  be  taken  as  proved. 
3  Gil.  547. 

It  is  not  error  to  sign  a  decree  in  vacation,  when  rendered  in 
terra,  and  ordered  to  be  filed  as  of  the  term.     7  Paige,  215. 

Treat,  C.  J.  This  M^as  a  suit  in  chancery,  brought  by  Alex- 
ander Parker  against  George  W.  Ishmael  and  Joseph  Walker. 
The  bill  alleges'that,  on  the  20th  of  May,  1850,  Walker  sold  to 
Ishmael  a  lot  in  the  town  of  Mount  Sterling,  and  put  him  in 
possession  thereof,  for  the  consideration  of  $150;  that  Ishmael 
paid  $60  in  cash,  and  gave  Walker  a  note  for  the  balance,  pay- 
able on  the  first  of  October  thereafter,  and  Walker  executed  a 
bond  to  Ishmael,  conditioned  for  the  conveyance  of  the  lot  on 
the  payment  of  the  note;  that,  on  the  31st  of  May,  1850,  Ish- 
mael sold  the  same  lot  to  complainant,  and  delivered  possession 
thereof,  for  the  price  of  $162.50 ;  that  complainant  paid  $60  in 
hand,  and  gave  Ishmael  a  note  for  the  balance,  payable  on  the 
1st  of  October  following,  and  received  from  Ishmael  a  bond  for 
the  conveyance  of  the  lot  on  the  payment  of  the  note,  which 
was  fully  paid  on  the  2d  of  December,  1850;  that  on  the  31st 
of  October,  1850,  Ishmael,  for  a  feigned  consideration,  conveyed 
five  other  town  lots  to  William  Stableton,  for  the  purpose  of  de- 
frauding the  complainant,  Walker,  and  his  other  creditors ;  and 
Stableton,  on  the  same  day,"reconveyed  the  same  lots  to  Ish- 
mael, but  the  latter  withholds  the  deed  from  record  ;  that  Ishmael 
has  no  personal  property,  and  no  other  real  estate  than  the  five 
lots;  that  on  the  2d  of  October,  1850,  Walker  made  a  deed  to 
Ishmael  for  the  lot,  to  be  deliveredon  the  payment  of  the  balance 
of  the  purchase-money,  but  Ishmael  wholly  refuses  to  pay  the 
same,  and  cause  the  title  to  be  made  to  the  complainant.  The 
bill  prays  that  the  deed  to  Stableton  may  be  set  aside ;  that  the 
five  lots  be  sold,  to  pay  the  amount  due  to  Walker ;  and  that 
Walker  be  required  to  convey  the  lot  to  the  complainant.  The 
bill  was  taken  for  confessed,  and  a  decree  entered,  that  Walker 
convey  the  lot  to  the  complainant;  that  the  deed  to  Stableton  be 
set  aside,  and  the  five  lots  sold,  to  pay  the  amount  due  to 
Walker,  and  the  costs  of  the  suit. 

That  portion  of  the  decree  which  sets  aside  the  deed  to  Sta- 
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bleton  as  fraudulent,  and  directs  a  sale  of  the  five  lots  to  pay  the 
amount  due  to  Walker,  cannot  for  a  moment  be  sustained.  The 
complainant  is  not  in  a  position  to  assail  that  conveyance,  or  to 
insist  that  those  lots  shall  be  held  subject  to  the  payment  of  the 
purchase-money  due  on  the  other  lot.  A  creditor  must  obtain 
a  judgment  on  his  debt,  and  endeavor  to  coerce  payment  by 
execution,  before  he  can  go  into  equity  to  procure  satisfaction 
out  of  property  that  cannot  be  reached  on  execution.  He  must 
exhaust  his  legal  remedies  without  success,  before  he  can  resort 
to  the  equitable  estate  of  his  debtor.  Until  that  is  done,  it  does 
not  appear  but  that  he  has  an  ample  remedy  at  law.  And  a 
creditor  may,  after  obtaining  judgment  against  his  debtor,  with- 
out first  suing  out  an  execution,  ask  the  aid  of  a  court  of  equity, 
to  remove  an  obstacle  in  theway  of  its  collection  by  execution  (a), 
these  principles  are  too  well  established  to  require  discussion,  or 
the  reference  to  authorities  to  support  them.  The  complainant 
must  procure  a  judgment  against  Ishmael,  before  he  can  call 
in  question  the  validity  of  the  deed  to  Stableton  ;  and  Walker 
is  in  no  better  situation.  He  must  recover  judgment  on  his 
note,  before  he  can  attack  the  deed  as  fraudulent. 

That  part  of  the  decree  which  requires  Walker  to  convey  to 
the  complainant,  is  equally  erroneous.  Walker  is  not  bound  to 
convey  the  lot,  until  the  note  is  fully  paid.  He  retained  the 
title  to  secure  the  payment  of  th^ purchase-money.  He  cannot 
be  compelled  to  part  with  the  security,  until  the  debt  is  dis- 
charged. His  covenant  is  not  broken,  so  long  as  the  note  re- 
mains unpaid. 

It  may  be  that  the  complainant,  upon  full  payment  of  the  pur- 
chase-money to  Walker,  may  enforce  a  specific  execution  of  his 
agreement  to  convey.  But  in  order  to  compel  a  conveyance 
from  Walker  to  himself,  he  must  fully  pay  the  note  to 
Walker,  or  tender  payment  thereof.  He  must  fully  perform  the 
agreement  on  the  part  of  Ishmael,  if  he  is  to  succeed  to  his 
rights  as  against  Walker.  And  it  may  be,  if  he  pays  the  balance 
due  to  Walker,  that  he  will  succeed  to  the  rights  of  Walker  as 
against  Ishmael,  and  be  entitled  to  a  decree  against  the  latter, 
for  the  amount  advanced  to  Walker  to  obtain  the  title. 

The  decree  is  reversed,  and  the  cause  remanded,  with  leave  to 
the  complainant  to  amend  his  bill.  Decree  reversed. 

(a)  ©reenway  y.  Thsmas,  14  m.  R.,  272,  and  notes. 
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Nathan  P.  Sanford,  Appellant,  v.  John  Y.  Gaddis,  Appellee. 

APPEAL  FROM  FULTON. 

Where  there  are  several  counts  in  a  declaration,  and  the  defendant  demurs  to 
the  whole  declaration  and  to  "  each  count  thereof,"  his  demurrer  will  be  re- 
garded as  separate  to  each  count,  and  may  be  sustained  to  such  of  the  counts 
as  are  bad,  and  overruled  as  to  the  good  counts. 

Where  a  declaration  for  slander,  in  charging  the  plaintifi"with  having  "sworn 
falsely"  on  the  trial  of  a  cause  before  a  justice  of  the  peace,  contains  the  aver- 
ment, that  "the  said  justice  then  and  there  had  jurisdiction"  of  the  action, 
it  is  sufficient  without  setting  forth  the  facts  which  gave  the  jurisdiction. 

Nor  is  it  necessary  to  aver  in  such  declaration,  that  the  justice  had  authority 
to  administer  the  oath  to  the  plaintiff. 

Where  the  preliminary  oath  is  waived,  and,  by  consejit,  the  opposite  party  is 
sworn  as  a  witness  upon  the  trial  of  a  cause  before  a  justice  of  the  peace,  if 
the  party  swears  falsely,  perjury  may  be  assigned  upon  such  oath ;  it  is  ac- 
tionable slander  to  say  of  such  party  that  he  swore  falsely  upon  said  trial, 
and  it  is  not  necessary  to  aver  in  a  declaration  for  the  slander,  that  the  pre- 
liminary oath  was  made  before  the  party  was  sworn  as  a  witness. 

The  words  "  he  perjured  himself,"  impute  to  the  plaintiff  the  commission  of  a 
felony,  and  are  actionable  per  se  without  colloquium  or  inducement ;  but  the 
pleader,  by  an  innuendo,  alleging  that  the  defendant  meant  thereby  that  the 
plaintiff  had  "  sworn  falsely,"  restrains  and  limits  the  obvious  meaning  of 
the  words. 

Words,  which,  in  their  common  acceptation,  amount  to  a  charge  of  having 
sworn  falsely,  are  actionable,  whether  spoken  of  and  concerning  a  judicial 
proceeding  or  not.  They  are  none  the  less  so,  because  the  pleader  in  his  in- 
ducement avers  that  they  were  spoken  in  a  couversetion  concerning  such  a 
proceeding. 

It  is  not  necessary  that  the  words  spoken  in  a  conversation  concerning  a  judi- 
cial proceeding,  should  have  been  uttered  under  such  circumstances  as  to 
impute  the  crime  of  perjury. 

The  act  declaring  what  words  are  actionable,  is  a  public  law,  of  which  the  court 
is  bound  to  take  notice,  and  in  declaring  for  the  slander,  the  statute  need  not 
be  recited  or  referred  to. 

Where  the  declaration  for  slander  under  the  statute  is  general,  charging  the 
defendant  with  having  said  of  the  plaintiff,  "he  swore  falsely,"  without  ref- 
erence to  any  judicial  or  other  proceeding,  in  which  an  oath  could  have  been 
lawfully  administered,  a  plea  of  justification,  pointing  the  plaintiff  to  the 
time,  place,  and  occasion  of  his  false  swearing,  and  alleging  the  truth  of  the 
words  spoken,  will  be  good. 

If  the  charge  be  of  having  sworn  falsely  in  a  judicial  proceeding,  without  the 
necessary  averments  to  make  the  slander  amount  to  an  imputation  of  perju- 
ry, then  a  plea  of  justification,  that  the  plaintiff  did  swear  falsely  in  the 
particular  proceeding,  would  be  sufficient. 

But  if  the  declaration  be  so  framed,  as  to  show  that  the  defendant,  by  the  slan- 
derous words,  intended  to  impute  perjury  to  the  plaintiff  in  a  particular  case, 
the  defendant  can  only  justify  having  made  such  a  charge  by  showing  that 
the  plaintiff  committed  perjury  in  the  case  alluded  to. 
42 
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A  justification  must,  in  all  cases,  be  coextensive  with  the  slander,  and  need 
not  go  further. 

This  is  an  action  on  the  case  for  slander.  The  declaration 
contained  seven  counts.  A  demurrer  was  interposed,  in  the 
court  below,  to  the  whole  of  the  counts,  and  sustained  to  the 
first,  fifth,  and  seventh  counts,  and  overruled  as  to  the  others. 
The  plaintiff"  then  entered  a  nolle  prosequi  to  all  the  counts  ex- 
cept the  first,  fifth,  and  seventh.  The  demurrer  was  in  the 
following  form  :  "And  the  said  defendant  comes  and  defends 
the  wrong  and  injury  when,  &c.,  and  says  that  the  said  several 
counts  of  the  said  declaration,  and  the  matters  and  things 
therein  contained,  in  manner  and  form  as  the  same  are  before 
pleaded  and  set  forth,  are  not  sufficient  in  law,  nor  are  either  of 
said  counts  of  said  declaration  sufficient  in  law  for  the  said 
plaintiff  to  have  and  maintain  his  aforesaid  action  thereof  against 
him  the  said  defendant,  and  that  he  is  not  bound  by  the  law  of 
the  land,  &c." 

The  follomng  are  copies  of  the  first,  fifth,  and  seventh  counts 
of  the  declaration  : — 

"And  whereas,  also,  before  the  commitment  of  the  several 
grievances  by  the  said  defendant,  as  in  the  first  and  fifth  counts 
hereinafter  mentioned,  a  certain  action  had  been  depending  be- 
fore one  David  M.  Wycoff,  Esquire,  a  justice  of  the  peace  within 
and  for  the  county  of  Fulton  and  State  of  Illinois  aforesaid,  of 
which  said  action  the  said  justice  had  then  and  there  jurisdic- 
tion, to  wit,  at  Fairview,  in  said  couuty,  wherein  the  defendant 
in  this  suit  was  plaintiff,  and  the  plaintiff  in  this  suit  was  de- 
fendant, and  which  said  action  had  then  and  there  been  lately 
tried  by  the  said  David  M.  Wycoff,  justice  of  the  peace  as  afore- 
said, and  on  said  trial  the  said,  plaintiff  in  this  suit  had  been  and 
was  examined  on  oath  (he,  the  said  defendant  in  this  action, 
then  and  there,  before  said  oath  was  administered,  having  waived 
any  preliminary  oath,  and  having  consented  that  the  said  plain- 
tiff in  this  action  should  be  examined  on  oath,  and  testify  in 
said  cause,)  in  a  matter  material  to  the  issue  in  said  trial,  and 
having  given  his  evidence  as  a  witness,  (as  by  the  laws  of  this 
State,  he  had  a  right  to  do,)  to  wit,  at  Fairview,  to  wit,  at  the 
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county  and  State  aforesaid,  yet  the  said  defendant,  well  know- 
ing the  premises,  but  greatly  envying  the  happy  state  and  con- 
dition of  the  said  plaintiff,  and  contriving,  and  wickedly  and 
maliciously  intending  to  injure  the  said  plaintiff  in  his  good 
name,  fame,  and  credit,  and  to  bring  him  into  public  scandal,  in- 
famy, and  disgrace,  with  and  amongst  all  his  neighbors,  and 
other  good  and  worthy  citizens  of  this  State,  and  cause  it  to  be 
suspected  and  believed  by  those  neighbors  and  citizens  that  he, 
the  said  plaintiff,  had  been  and  was  guilty  of  the  offences  and 
misconduct  hereinafter  mentioned  to  have  been  charged  upon 
and  imputed  to  the  said  plaintiff,  or  any  other  such  offences  or 
misconduct,  and  to  subject  him  to  the  pains  and  penalties  by  the 
laws  of  this  State  made  and  provided  against  and  inflicted  npon 
persons  guilty  thereof,  and  to  vex,  harrass,  oppress,  impoverish, 
and  wholly  ruin  him  the  said  plaintiff,  heretofore,  to  wit,  on  the 
tenth  day  of  February,  A.  D.  1850,  at  Fairview,  to  wit,  at  the 
county  and  State  aforesaid,  in  a  certain  discourse  which  he  the 
said  defendant  then  and  there  had  with  the  said  plaintiff,  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  the  said  ac- 
tion, and  of  and  concerning  the  evidence  of  him  the  said  plain- 
tiff, given  on  the  said  trial,  as  such  witness  as  aforesaid,  in  the 
presence  and  hearing  of  divers  good  and  worthy  citizens  of  this 
State,  then  and  there  in  the  presence  and  hearing  of  the  said  last- 
mentioned  citizens,  falsely  and  maliciously  spoke  and  published 
to,  and  of  and  concerning  the  said  plaintiff,  and  of  and  concern- 
ing the  said  action,  and  of  and  concerning  the  evidence  by  him 
the  said  plaintiff  given  on  the  said  trial  as  such  witness  as  afore- 
said, these  false,  scandalous,  malicious,  and  defamatory  words 
following,  that  is  to  say  : 

'"Yon  (meaning  the  said  plaintiff)  swore  false,'  (meaning 
that  he,  the  said  plaintiff,  in  giving  his  evidence  as  such  witness, 
on  the  said  trial,  before  said  justice  of  the  peace  as  aforesaid, 
had  committed  wilful  and  corrupt  perjury.) 

"And  afterwards,  to  wit,  on  the  fifteenth  day  of  February, 
1850,  to  wit,  at  the  county  and  State  aforesaid,  in  a  certain  other 
discourse  which  the  said  defendant  then  and  there  had  with  Si- 
mon P.  Pumyea,  and  divers  good  and  worthy  citizens  and  friends 
and  neighbors  of  him  the  said  plaintiff  then  and  there  present, 
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and  in  hearing  of  the  same,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  said  plaintiff,  and  of  and  con- 
cerning the  said  action,  and  of  and  concerning  the  evidence  by 
him  the  said  plaintiff  given  on  the  said  trial,  as  such  witness  as 
aforesaid,  before  the  said  David  M.  Wycoff,  Esquire,  justice  of 
the  peace  as  aforesaid,  these  other  false,  scandalous  and  mali- 
cious and  defamatory  words  following,  that  is  to  say :  '  He 
(meaning  the  said  plaintiff)  swore  a  lie.'  'He  (meaning  the 
said  plaintiff )  perjured  himself.'  'He  (meaning the  said  plain- 
tiff) swore  false.'  (Meaning  that  the  said  plaintiff,  in  giving 
his  evidence  as  such  witness,  on  the  said  trial,  before  the  said 
David  M.  Wyckoff,  Esquire,  justice  of  the  peace  as  aforesaid, 
had  sworn  falsely.) 

"Also  for  that,  whereas,  heretofore,  to  wit,  at  Eairview,  in  the 
county  of  Fulton  aforesaid,  and  before  the  speaking  of  the  words 
in  this  count  mentioned,  a  certain  action  had  been  depending  and 
was  tried  before  one  David  M.  Wycoff,  a  justice  of  the  peace 
in  and  for  said  county,  who  had  jurisdiction  of  the  said  action, 
in  which  the  said  John  Y.  D.  Gaddis  was  plaintiff,  and  the  said 
Nathan  P.  Sanford  was  defendant,  in  which  said  action,  on  the 
trial  thereof,  the  said  Nathan  P.  Sanford  was  sworn  as  a  wit- 
ness, and  then  and  there  gave  evidence  and  testified  in  a  matter 
material  to  the  issue  in  said  action.  Yet  the  said  defendant, 
well  knowing  the  premises,  but  contriving  to  injure  and  ruin  the 
said  plaintiff  in  his  reputation  and  good  name,  heretofore,  to  wit, 
on  the  tenth  day  of  February,  A.  D.  1850,  at  and  within  the 
said  county,  and  in  the  presence  of  divers  citizens,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  said  action,  and  of  and  con- 
cerning the  said  evidence  by  him  the  said  plaintiff  given  on  the 
said  trial,  as  such  witness  as  aforesaid,  these  other  false,  scan- 
dalous, malicious,  and  defamatory  words,  that  is  to  say  :  '  He 
(meaning  the  said  plaintiff)  swore  a  lie.'  'He  (meaning  the 
said  plaintiff)  swore  false.'  'He  (meaning  the  said  plaintiff) 
perjured  himself,'  meaning  that  the  said  plaintiff,  in  giving  his 
evidence  as  such  witness,  on  the  trial  of  said  action,  before  the 
said  David  M.  Wycoff,  justice  of  the  peace  as  aforesaid,  had 
been  guilty  of  swearing  falsely,  and  which  said  words,  in  their 
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common  acceptation,  do  amount  to  s;)cli  charge,  viz.,  that  said 
plaintiff  had  sworn  falsely  on  said  trial." 

The  decision  in  the  Circuit  Court  of  Fulton  county,  upon  the 
demurrer,  was  made  at  September  term,  1850,  Kellogg,  J.  pre- 
siding. 

H.  M.  Wead,  for  the  defendant. 

I.  It  is  contended  by  the  appellee,  that  the  declaration  is  bad. 
The  demurrer  is  general,  and  if  either  count  is  good  it  must  be 
overruled.  For  that  reason,  also,  the  court  erred  in  sustaining 
the  demurrer  to  any  part  of  the  declaration. 

Two  objections  will  be  made  to  the  first  count. 

1st.  Th  It  does  not  show  that  the  necessary  preliminary 
steps  were  taken  before  the  justice  by  the  plaintiff,  to  entitle  him 
to  be  sworn ;  and, — 

2d.  That  the  jurisdiction  of  the  justice,  and  his  right  to  ad- 
minister the  oath,  are  not  sufficiently  set  forth. 

iN^either  of  these  objections  can  be  sustained. 

1st.  Of  his  right  to  be  sworn. 

In  a  trial  before  a  justice  of  the  peace,  if  the  plaintiff  offer 
himself  as  a  witness,  and  testify  falsely,  perjury  may  be  assigned 
on  his  oath,  though  he  were  an  incompetent  witness,  provided  the 
justice  had  jurisdiction  over  the  subject-matter.  Montgomery  v. 
State,  10  Ohio  Kep.  220 ;  Sharp  y.  Wilhite,  2  Humph.  Eep. 
434  ;  Haley  v,  McPherson,  3  Id.  lOi ;  State  v.  Keene,  26  Maine 
Eep.  33  ;  Henry  v.  Hamilton,  7  Blackf.  506. 

2d.  The  jurisdiction  of  the  justice,  and  his  right  to  administer 
the  oath,  are  sufficiently  set  forth.  The  words  of  the  declara- 
tion are,  "of  which  said  action  said  justice  then  and  there  had 
jurisdiction." 

This  is  sufficient  even  in  an  indictment  for  perjury.  Eoscoe's 
Grim.  Ev.  757 ;  Eev.  Stat.  166,  sec.  84;  People  v.  Phelps,  5  Wend. 
Eep.  10  ;  State  v.  Ludlow,  2  South,  E",  J.  Eep.  Y72. 

A  declaration  in  slander,  for  charging  a  plaintiff  with  "  swear- 
ing a  lie,"  as  a  witness  on  a  trial  in  a  justice's  court,  is  good, 
though  it  is  not  stated  that  the  justice  had  jurisdiction,  or  that 
the  testimony  was   material.     Butterfield  v.  Buflum,  9  N.  H. 
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156 ;  Niven  v.  Munn,  13  Johns,  Kep.  48  ;  Dalrymple  v.  Lofton, 
2  McMullan's  S.  C.  Rep.  116;  Wilson  v.  Harding,  2  Blackf. 
241 ;  Crookshank  v.  Gray  et  ux.  20  Johns.  Rep.  344. 

The  words  (referring  to  the  right  of  three  justices  to  try  a 
cause)  "  they  having  full  power  and  complete  authority  to  ad- 
minister the  same,"  were  held  to  be  a  sufficient  averment  of 
jurisdiction.     Chapman  v.  Smith,  13  Johns.  Rep.  78. 

The  same  certainty  is  not  requisite  as  in  an  indictment  for 
perjury.  Miller  v.  Miller,  8  Johns.  Rep.  74.  See  Forms  in 
Slander. 

II.  The  words  charged  in  the  5th  and  7th  counts  are  action- 
able jper  se,  without  inducement  or  colloquium.  Jacobs  v. 
Fyler,  3  Hill,  572 ;  Rev.  Stat.  p.  521,  §  2 ;  Stone  v.  Hill,  21 
Pick.  51. 

Browning  and  Bijshnell,  for  appellee. 

The  words  laid  are  charged  to  have  been  spoken  in  a  con- 
versation of  and  concerning  a  trial  which  had  been  had  before  a 
justice  of  the  peace.  The  words  charged  in  the  first  count  are, 
"  You  swore  false."  Innuendo,  that  he  had  committed  wilful 
and  corrupt  perjury. 

To  make  this  count  good,  it  should  have  been  shown,  that 
the  justice  who  tried  the  cause  had  jurisdiction  thereof.  This  is 
an  inferior  court,  and  no  presumption  is  indulged  in  favor  of  its 
jurisdiction.  The  nature  of  the  action  pending,  and  the  amount 
in  controversy,  should  both  have  been  shown. 

It  is  not  sufficient,  therefore,  to  aver  generally  that  it  had 
jurisdiction,  where  the  gist  of  the  action  or  defence  depends 
upon  its  proceedings.  The  pleader  must  aver  and  set  forth  such 
facts  as  will  show  upon  the  record  that  it  had  jurisdiction. 
"Wheeler  v.  Raymond,  8  Cow.  314 ;  Borden  v.  Fitch,  15  Johns. 
141;  Bloom  v.  Burdick,  1  Hill,  139  ;  Swigert  et  al.  v.  Harber  et 
al.  4  Scam.  371. 

ISTow,  if  the  justice  who  tried  the  cause  mentioned  in  the  col- 
loquium had  no  jurisdiction,  the  proceedings  before  him  were 
void,  and  the  action  cannot  be  maintained  ;  and  the  declaration 
not  showing  the  jurisdiction,  this  court  will  not  presume  it. 
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It  should,  at  all  events,  have  been  alleged,  that  the  plaintiff, 
upon  the  trial  of  the  cause,  had  been  duly  sworn,  and  that  the 
justice  of  the  peace  then  and  there  had  competent  and  lawful 
authority  to  administer  such  oath.     2  Chit.  Plead.  637. 

The  declaration  must  allege  all  the  circumstances  necessary 
to  be  adduced  in  evidence  in  support  of  the  action.  1  Chit. 
Plead.  285 ;  Bullock  v.  Koon,  9  Cow.  31. 

Here,  the  action  could  not  have  been  sustained  without 
proof  that  the  justice  had  jurisdiction,  and  lawful  and  com- 
petent authority  to  administor  the  oath.  Chapman  v.  Smith, 
13  Johns.  Y8. 

And  where  the  proceeding  is  before  an  inferior  tribunal,  the 
court  will  not  take  notice  of  either  of  these  facts,  but  they 
must  be  averred  and  proved.     1  Chit.  Plead.  251,  252,  253. 

And  where  a  party  shows  upon  the  face  of  his  declaration 
that  he  has  no  cause  of  action,  a  demurrer  will  be  sustained. 

The  declaration,  to  be  good,  should  contain  an  averment  of 
the  same  facts,  relative  to  the  court,  the  administration  of  the 
oath,  and  the  evidence  given,  which  would  be  necessary  in  an 
indictment  against  Sanford  for  perjury.  It  is  very  clear  that, 
upon  the  allegations  in  the  seventh  count,  an  indictment  could 
not  be  sustained.     Bullock  v.  Koon,  9  Cow.  31. 

It  was  not  a  voluntary  oath,  administered  without  lawful 
authority,  and  a  mere  voluntary  oath  will  not  constitute  perjury. 
Ross  V.  Rouse,  1  Wend.  4Y6 ;  Martin  v.  Melton,  4  Bibb,  99. 

In  the  first  and  fifth  counts,  there  is  an  attempt  made  to  bring 
the  case  within  the  exception  of  the  statute  to  the  general  rule, 
that  a  person  cannot  be  called  as  a  witness  in  a  cause  in  which 
he  is  a  party.  This  is  done  by  the  statement,  in  parenthesis, 
in  the  first  count  of  the  declaration.  "He,  the  said  defendant  in 
this  action,  then  and  there,  before  said  oath  was  administered, 
having  waived  any  preliminary  oath,  and  having  consented  that 
the  said  plaintifi"  in  this  action  should  be  examined  on  oath,  and 
testify  in  said  cause." 

The  exception  is  introduced  by  the  39th  section  of  the  law  in 
relation  to  justices  of  the  peace,  (Rev.  Code,  320,)  is  in  deroga- 
tion of  the  common   law,  and  must  be  construed  to  embrace 
■  only  such  cases  as  are  within  both  the  letter  and  spirit  of  its 
provisions. 
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Such  is  the  decision  of  this  court,  in  the  case  of  Pickering -y. 
Misner,  11  III  Rep.  599. 

Keitlier  the  justice  of  the  peace  nor  the  parties  have  a  dispens- 
ing power,  which  will  enable  them  to  waive  the  preliminary  oath 
required  by  the  stature.  Before  the  justice  can  receive  a  party 
as  a  witness,  the  preliminary  oath  must  be  administered,  and  the 
adverse  party  must  refuse  to  be  sworn  and  testify  ;  and  if,  before 
this  is  done,  he  receives  a  party  as  a  witness  in  the  cause,  and 
permits  him  to  testify,  he  acts  without  authority.  The  oath  he 
administers  is  a  nullity,  and  imposes  no  such  obligation  as  will 
subject  the  witness  to  the  pains  and  penalties  of  perjury.  Could 
an  indictment  for  perjury  be  sustained  against  Sanford  upon  the 
allegation  in  this  declaration  ?  Clearly  not;  and,  if  not,  neither 
can  this  action,  for  the  declaration  itself  shows  that  no  perjury 
could  have  been  committed.     Bloss  v.  Tobj^,  2  Pick.  328,  329. 

If  the  fifth  and  seventh  counts  were  intended  to  be  upon  the 
statute,  they  should  have  concluded,  contrary  to  the  form  of  the 
statute,  &c.  The  omission  of  these  words  would  have  been 
cured  by  verdict,  but  is  fatal  on  demurrer.  Wilcox  v.  Webb 
and  wife,  1  Blackf  258. 

Trumbull,  J.  The  Circuit  Court  sustained  demurrers  to  the 
first,  fifth,  and  seventh  counts  of  plaintiff 's  declaration  ;  where- 
upon he  dismissed  the  other  counts,  and  judgment  was  entered 
against  him  for  costs.  The  sustaining  of  the  demurrer  to  the 
counts  named  is  assigned  for  error. 

It  has  been  contended  that,  if  either  count  of  the  declaration 
was  good,  the  demurrer  should  have  jeen  overruled.  Such 
would  be  the  case  if  the  demurrer  were  general  to  the  whole 
declaration  ;  but  it  is  to  each  count  of  the  declaration,  and 
alleges  tliat  neither  is  sufficient  in  law. 

Had  separate  demurrers  been  written  out  to  each  count,  it 
cannot  be  denied  that  some  of  them  might  have  been  sustained 
and  others  overruled,  as  the  counts,  on  examination,  were  found 
to  be  either  good  or  bad.  Why,  then,  should  not  one  general 
demurrer,  made  several  to  each  of  the  counts,  be  treated  in  the 
same  way  ?  We  regard  it  as  a  commendable  practice,  to  avoid 
incumbering  the   record  with  useless   papers,    and  can  see  no 
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good  reason  why  a  party  should  not  be  permitted  to  make  his 
demurrer  several  to  each  count,  without  writing  out  as  many 
formal  separate  demurrers  as  there  are  counts  in  the  declara- 
tion. 

The  objections  taken  to  the  first  count  are,  that  it  does  not 
show  that  the  justice  of  the  peace  had  jurisdiction  of  the  case 
in  which  the  plaintiff  was  s^vorn  as  a  witness,  or  that  he  was 
dul}''  sworn. 

That  count  contains  this  averment,  in  reference  to  the  juris- 
diction of  the  justice  :  "  Of  which  said  action  the  said  justice, 
then  and  there,  had  jurisdiction  ;"  and  this,  we  think,  was  suffi- 
cient, without  setting  forth  the  facts  which  gave  the  jurisdiction. 

The  gist  of  the  action  is  the  speaking  of  the  slanderous  words ; 
not  the  proceedings  before  the  justice  of  the  peace,  which  are 
only  referred  to  incidentally,  for  the  purpose  of  showing  the  ap- 
plication and  meaning  of  the  words  used.  In  such  a  case,  it  is 
not  necessary  to  set  forth  the  facts  which  give  the  justice  juris- 
diction with  the  same  particularity  as  in  cases  founded  directly 
upon  the  judgment,  or  some  other  proceeding  of  the  justice. 

It  was  w^iolly  unnecessary  to  aver,  that  the  justice  had  author- 
ity to  administer  the  oath.  This  necessarily  follows,  from  his 
authority  to  try  the  case.  The  jurisdiction  of  the  justice  to  try 
the  cause  being  once  shown,  the  court  will  intend  that  he  had 
the  power  to  proceed  in  the  ordinary  mode  to  a  final  disposition 
of  the  case  without  a  special  averment,  in  reference  to  each  step 
in  its  progress,  t^iat  he  had  authority  to  take  it  {a). 

It  has  been  objected  that  the  first  count  shows  tliat  the  plain- 
tiff was  a  party,  and,  therefore,  an  incompetent  witness  in  the 
case  wherein  he  gave  his  evidence ;  or,  at  least,  that  he  was  a 
voluntary  witness ;  and,  in  either  event,  it  is  insisted  that  he 
would  not  be  guilty  of  perjury  in  swearing  falsely.  Conse- 
quently, that  the  charge  set  forth  in  that  count  does  not  amount 
to  an  imputation  of  that  crime. 

We  are  not  prepared  to  admit,  that  an  incompetent  or  inte- 
rested witness  may  not  be  guilty  of  perjury  in  testifying  falsely. 
The  authorities  to  which  reference  has  been  made  would  seem 
to  establish  the  converse  of  this  proposition  as  the  law,  and  that 
an  erroneous  opinion  of  a  judge  or  justice  as  to  the  competency 

(a)  Robinson  v.  Harlan,  1  Scam.  R.,  237. 
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of  a  witness,  wonld  not  give  him  license,  if  improperly  admitted, 
to  disregard  the  truth  and  set  at  defiance  both  the  laws  of  God 
and  man.  But  whether  this  be  so  or  not,  it  does  not  follow  be- 
cause a  person  is  a  party  to  an  action  before  a  justice  of  the 
peace,  that  he  is  therefore  an  incompetent  witness.  So  far  from 
it,  the  statute  expressly  authorizes  either  party  to  prove  his  claim 
or  set-oft",  if  he  has  no  other  witness,  by  his  own  or  the  oath  of  the 
adverse  party,  whenever  he  will  make  oath  that  he  has  no  other 
means  of  establishing  it.     Rev.  St.  ch.  59,  §  39. 

It  appears  that  the  plaintift",  who  was  defendant  in  the  action 
before  the  justice,  was  sworn  as  a  witness  by  consent  of  the  pre- 
sent defendant  and  then  plaintift",  who  waived  the  making  of  the 
preliminary  oath.  A  party  is  not  bound  to  avail  himself  of  a 
privilege  which  the  law  gives  him,  but  may  always  waive  it 
and  admit  a  fact,  when  he  alone  is  to  be  affected  by  the  admis- 
sion, and  there  is  nothing  in  the  policy  of  the  law  to  forbid  it. 
Had  the  preliminary  oath  been  made,  and  the  defendant  declined 
to  testify,  the  plaintiff''s  right  to  be  sworn  would  have  been  un- 
questionable. It  is  not,  therefore,  against  the  policy  of  the  law  to 
allow  a  party  to  become  a  witness  under  certain  circumstances ; 
but  the  existence  of  those  circumstances  is  a  matter  in  which 
the  parties  to  be  affiected  thereby  are  alone  interested,  and  can 
consequently  admit. 

The  evidence  of  a  party  before  a  justice  of  the  peace  is  always 
voluntary.  The  privilege  of  becoming  a  witness  is  first  extend- 
ed to  the  adverse  party,  and  if  he  declines  to  be  sworn,  the  parfy 
seeking  the  evidence  is  then  permitted  to  testify ;  but  neither  is 
compelled  to  give  evidence;  and  yet  it  would  hardly  be  insisted 
that  a  party,  after  consenting  to  testify  under  such  circum- 
stances, could  not  be  convicted  of  perjury  for  swearing  falsely. 

The  fifth  and  seventh  counts  each  charge  the  defendant  with 
having  spoke  of  the  plaintiflf,  among  other  words,  the  following : 
"  He  perjured  liimself."  These  words  of  themselves  impute  to 
the  plaintiff'  the  commission  of  a  felony,  and  are  actionable  per 
se  without  colloquium  or  inducement.  But  the  plaintiff"  has 
thought  proper  to  limit  and  restrain  the  obvious  meaning  of  the 
words  by  an  innuendo  alleging  that  the  defendant  meant  thereby, 
that  the  plaintiff"  had  sworn  falsely.     Every  false  swearing,  even 
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in  a  judicial  proceeding,  does  not  constitute  perjury  ;  and  it  is 
clear  from  the  innuendo  that  the  plaintiff  did  not  design,  in  these 
two  counts,  to  charge  upon  the  defendant,  in  the  speaking  of 
the  above  words,  an  intention  to  impute  to  him  the  crime  of 
perjury.  These  counts  are,  however,  good  under  the  statute, 
which  declares,  "  It  shall  be  deemed  slander,  and  shall  be  action- 
able, to  charge  any  person  with  swearing  falsely,  or  with  having 
sworn  falsely,  or  for  using,  uttering,  or  publishing  words,  of,  to, 
or  concerning  any  person,  which,  in  their  common  acceptation, 
amount  to  such  charge,  whether  the  words  be  spoken  in  conver- 
sation of  and  concerning  a  judicial  proceeding,  or  not."  Rev. 
St.  ch.  101,  §  2. 

In  addition  to  the  words  before  quoted,  the  fifth  and  seventh 
counts  each  contain  words  which,  in  their  common  acceptation, 
amount  to  a  charge  of  having  sworn  falsely,  and  each  has  an 
inducement  showing  that  the  words  were  spoken  in  a  conversa- 
tion concerning  a  judicial  proceeding.  If  not  spoken  in  reference 
to  such  a  proceeding,  they  would  still  be  actionable,  and  they  are 
none  the  less  so  for  having  been  spoken  in  that  connection.  It 
is  not  necessary  that  the  words  spoken  in  a  conversation  con- 
cerning a  judicial  proceeding  should  have  been  uttered  under 
such  circumstances  as  to  impute  the  crime  of  perjury  ;  if  it  were, 
the  statute  would  present  the  strange  anomaly  of  making 
actionable  words  charging  a  person  generally  with  having 
sworn  falsely,  while  the  same  charge,  if  made  against  a  person 
in  conversation  concerning  his  evidence  in  a  judicial  proceed- 
ing, would  be  no  slander,  unless  it  turned  out  upon  investiga- 
tion, that  the  false  swearing  was  upon  a  point  material  to  the 
issue.  Such  a  construction  would  be  in  the  very  teeth  of  the 
statute,  which  makes  it  actionable  to  charge  a  person  with 
swearing:;  falsely,  whether  the  words  be  spoken  in  a  conversation 
concern! lie;  ''  a  judicial  proceeding,  or  not." 

It  is  immaterial  whether  the  counts  under  consideration  show 
that  the  plaintiff  was  a  competent  witness  and  duly  sworn,  or 
not.  They  clearly  do  show  that  the  defendant  charged  the 
plaintiff  with  having  sworn  falsely  in  a  judicial  proceeding,  and 
this  is  sufficient  under  the  statute.  It  has  been  suggested,  that 
in  a  plea  of  justification  to  these  counts  the  defendant  will  be 
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compelled  to  show  that  the  plaintiff  swore  falsely  under  such 
circumstances  as  to  make  him  fi^uiliy  of  perjury.  Such  is  not 
the  case,  for  the  reason  that  the  charge,  as  alleged  in  these 
counts,  does  not  impute  to  the  plaintiff  that  crime.  The  defence 
must  be  as  extensive  as  the  slander,  and  need  be  no  broader. 
If  the  averment  in  a  declaration  be  general,  charging  the  defend- 
ant with  having  said  of  the  plaintiff  that  he  had  sworn  falsely, 
without  reference  to  any  judicial  or  other  proceeding  in  which 
an  oath  could  have  been  lawfully  administered,  a  plea  of  justifi- 
cation pointing  the  plaintiff  to  the  time,  place,  and  occasion  of 
his  false  swearing,  and  alleging  the  truth  of  the  words  spoken, 
would  be  good.  If  the  charge  be  of  having  sworn  falsely  in  a 
judicial  proceeding,  without  the  necessary  averments  to  make 
the  slander  amount  to  an  imputation  of  perjury,  then  a  plea  of 
justification  that  the  plaintiff  did  swear  falsely  in  the  particular 
proceeding  would  be  sufficient ;  but  if  the  declaration  be  so 
framed  as  to  show  that  the  defendant,  by  the  slanderous  words, 
intended  to  impute  peijury  to  the  plaintiff  in  a  particular  case, 
the  defendant  can  only  justify  having  made  such  a  charge  by 
showing  that  the  plaintiff  committed  perjury  in  the  case  alluded 
to.  The  justification  must  in  all  cases  be  coextensive  with  the 
slander,  and  need  not  go  farther  {a). 

It  has  been  objected,  that  the  fifth  and  seventh  counts  do  not 
profess  to  have  been  framed  under  the  statute,  and  that  they 
cannot,  therefore,  be  aided  by  i^  The  act  declaring  what  words 
shall  be  actionable  is  a  public  law,  of  which  the  courts  are 
bound  to  take  notice  without  a  special  reference  thereto.  It  is 
not  like  a  statute  imposing  a  penalty,  in  declaring  for  which  it 
is  necessary  to  allege  that  the  act  complained  of  was  done 
contrary  to  the  form  of  the  statute,  but  may  be  likened  to  an 
action  of  replevin  in  a  case  not  authorized  at  the  common  law; 
and  whoever  supposed  it  necessary  to  aver  in  a  declaration  in 
such  a  case,  that  the  injury  complained  of  was  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  ?  The  ne- 
cessity for  such  an  averment  in  a  declaration  is  confined  to 
actions  upon  penal  statutes,  and  cannot  with  propriety  be  ex- 
tended to  a  case  like  the  present.  Reed  v.  Northfield,  13  Pick. 
99.     We  are  of  opinion  that  the  first  count  to  which  the  demur- 

(a)  Darling  v.  Banks,  14  ni.  R.,  4S ;  Hicks  v.  Rising,  24  HI.  R.,  566. 
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rer  was  sustained  is  good  at  the  common  law,  and  that  the  fifth 
and  seventh  are  good  under  the  statute. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John  Maetin,  Plaintiff  in  Errors?.  The  People  of  the  State 
OF  Illinois,  Defendants  in  Error, 

ERROR  TO  BROWN. 

Instructions  not  excepted  to  cannot  be  assigned  for  error.  Exception  sliould 
be  taken  to  the  decisions  of  the  court  in  giving  or  refusing  instructions  at 
the  time. 

An  instruction  must  be  understood,  in  reference  to  the  state  of  case  before  the 
court,  when  it  is  given. 

When,  in  giving  instructions,  the  existence  of  certain  facts  is  assumed,  about 
which  the  parties  are  agreed,  neither  party  can  afterwards  malie  the  assump- 
tion ground  of  objection. 

The  statute  authorizing  the  refusal  to  grant  new  trials  to  be  assigned  for  error, 
has  no  application  to  criminal  cases. 

On  the  trial  of  a  party  indicted  for  obstructing  a  highway,  if  he  introduces 
proof  to  show  that  the  highway  in  question  was  not  a  legal  one,  it  would  not 
be  error  to  instruct  the  jury,  that  the  supervisor,  having  ordered  the  defend- 
ant to  open  the  road  and  remove  the  obstruction,  was  competent  evidence, 
tending  to  prove  that  the  highway  had  not  been  abandoned  by  the  public. 

John  Martin  was  indicted  at  August  term,  1850,  of  the  Brown 
Circuit  Court,  for  obstructing  a  highway  leading  from  Mount 
Sterling  in  Brown  county  to  Meredosia  in  the  county  of  Mor- 
gan. At  the  trial  of  the  cause  at  April  term,  1851,  Martin  was 
found  guilty.  Minshall,  Judge,  presided  at  the  trial  of  the 
cause.  The  points  of  discussion  raised  in  the  Supreme  Court, 
are  fully  stated  in  the  opinion  of  the  court, 

Wakeen  and  Edwaeds,  for  plaintiff  in  error. 

E,.  S.  Blaokwell,  for  the  peoplt^. 

Teumbull,  J.  This  record  presents  a  single  question  for  deci- 
sion, which  is,  the  correctness  of  the  third  instruction  given  to  the 
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jury  on  behalf  of  the  people.  Objections  were  made  on  the 
argument  to  other  instructions;  but  as  they  were  not  excepted  to 
when  given,  the  giving  of  them  cannot  be  assigned  for  error. 
Leigh  V.  Hodges,  3  Scam.  15  ;  Hill  v.  Ward,  2  Gilra.  285. 

The  only  way  for  a  party  to  avail  himself  in  this  court  of 
objections  to  instructions  in  the  court  below,  is  to  except  to  the 
decisions  of  the  court  in  giving  or  refusing  them,  at  the  time 
they  are  made  (a). 

It  was  insisted  on  the  argument,  that  all  the  instructions  given 
on  behalf  of  the  people  were  excepted  to.  The  bill  of  exceptions 
is  too  plain  to  admit  of  doubt  upon  this  subject.  Its  language 
is:  "Which  said  several  instructions  the  court  gave  to  the  jury 
as  asked,  to  the  giving  of  which  said  instruction,  numbered  three, 
the  said  defendant  by  his  counsel  objected  ;  but  the  court  over- 
ruled said  objection,  and  gave  the  said  instruction  to  the  jury, 
to  the  giving  of  which  saii  instruction,  the  said  defendant  by 
his  counsel  excepted  at  the  trial."  No  reasoning  or  language 
could  make  it  more  apparent,  that  it  was  the  third  instruction 
alone  which  was  excepted  to.  That  instruction  reads  as  follows : 
"  That  if  the  jury  believe  from  the  evidence,  that  the  road  ceased 
to  be  travelled  by  the  public  by  reason  of  its  obstruction  by  the 
defendant,  and  that  the  supervisor  ordered  said  defendant  to 
open  said  road  and  remove  said  obstruction,  this  is  competent 
evidence  tending  to  prove  that  the  public  have  not  abandoned 
the  road  as  a  public  highway."  It  is  objected  to  this  instruction, 
that  it  assumes  that  there  once  had  been  a  road  which  the  pub- 
lic had  travelled, without  leaving  that  question  to  the  jury.  That 
it  is  the  province  of  the  jury  to  decide  matters  of  fact  is  an  ad- 
mitted principle ;  and  if  the  material  question  in  dispute  had 
been  whether  there  had  ever  been  a  road  which  the  public  had 
travelled,  the  instruction  would  have  been  erroneous  for  the  rea- 
son assigned.  But  the  defendant  himself  introduced  witnesses 
in  the  court  below,  who  testified  that  they  believed  the  old  road 
leading  from  Mount  Sterling  to  Meredosia  was  not  a  legal  high- 
way, on  account  of  there  being  no  record^  of  its  having  been  laid 
out  and  established.  There  was  no  dispute  between  the  parties 
as  to  there  once  having  been  a  road  which  the  public  travelled ; 
but  the  points  in  cotroversy  were,  whether  such  road  had  been 

(o)  Sedgwick  v.  Phillipe,  22  111.  R.,  184;  Kennedy  v.  People,  40  111.  K.,  502. 
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legally  laid  out,  or  if  ever  legally  establislied,  whether  it  had  not 
been  abandoned. 

The  instruction  must  be  understood  in  reference  to  the  state 
of  case  then  before  the  court,  and  when  so  regarded,  it  is  free 
from  all  objection.  Its  object  was  not  to  tell  the  jury  that  there 
once  had  been  a  road;  both  parties  admitted  that  fact;  but  the 
design  of  the  instruction  was  to  inform  the  jury,  that  if  the  pub- 
lic had  ceased  to  use  the  road  by  reason  of  its  obstruction  by 
the  defendant,  the  reason  which  led  to  the  non-user  of  the  road 
by  the  public  would  be  a  circumstance  tending  to  prove  that 
they  did  not  intend  to  abandon  it  as  a  public  highway.  The 
idea  of  the  abandonment  of  a  road  by  the  public  presupposes 
its  voluntary  disuse ;  and  it  would  be  a  strange  doctrine,  if  the 
people  were  not  allowed  to  show  that  they  had  been  compelled 
by  the  acts  of  the  defendant  to  cease  using  a  road,  in  answer  to 
his  allegation  that  they  had  abandoned  it. 

It  is  often  a  matter  of  convenience  in  giving  instructions,  and 
avoids  circumlocution,  to  assume  the  existence  of  certain  facts 
about  which  the  parties  are  agreed ;  and  neither  party,  under  such 
circumstances,  can  afterwards  make  the  assumption  a  ground  of 
objection  to  the  instructions. 

The  refusal  of  the  Circuit  Court  to  grant  a  new  trial,  and  the 
insufBciency  of  the  evidence  to  warrant  the  finding  of  the  jury, 
have  been  assigned  for  error  ;  but  those  questions  cannot  be  exa- 
mined by  this  court,  for  the  reason  that  they  are  wholly  within 
the  discretion  of  the  court  below,  the  statute  authorizing  the 
refusal  to  grant  new  trials  to  be  assigned  for  error,  having  no 
application  to  criminal  cases.  Pate  v.  The  People,  3  Gilm.  644(a). 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgnnent  affirmed. 

(a)  But  pee  Laws  1857,  pp.  28, 103. 


Seymour  B.  Moody,  Plaintifi",  v.  John  L.  Peake,  Defendant. 
AGREED  CASE  FROM  SANGAMON. 

The  Supreme  Court  cannot  review  a  judgment  not  yet  rendered  (a). 
This  was  an  agreed  case,  intended  to  raise  the  question  of  the 

(,o)  Curl  V.  Kenner,  17  lU.  R.,  246. 
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right  of  unnaturalized  persons  to  vote  at  a  charter  election  in 
the  city  of  Springfield. 

W.  H.  Hekndon,  city  attorney,  for  Moody. 

Stuaet  &  Edwards  and  J.  C.  Conkling,  for  Peake. 

Per  Curiam.  The  record  shows  that  the  parties  filed  an 
agreed  case  in  the  Circuit  Court,  containing  a  stipulation  that 
the  case  might  be  decided,  proforma^  for  the  plaintifi".  But  it 
fails  to  show  that  the  court  took  any  action  in  the  case.  There 
is,  therefore,  no  judgment  to  be  reviewed  in  this  court.  The 
case  is  still  pending  in  the  Circuit  Court.  The  writ  of  error  will 
be  dismissed. 


David  Randolph,  Plaintiff  in  error,  v.  Jacob  Emerick,  Defend- 
ant in  Error. 

ERROR  TO  Mcdonough. 

A  motion  for  security  for  costs,  wliere  a  non-resident  is  plaintiff,  must  be  made 
in  apt  time  ;  it  will  be  too  late,  if  made  after  a  defendant  should  have  pleaded 
in  abatement. 

If  the  record  shows  affirmatively,  that  a  motion  to  dismiss  was  made  and  sus- 
tained for  a  particular  reason,  it  is  sufficient  to  bring  up  the  cause  for  revis- 
ion, without  the  aid  of  a  bill  of  exceptions. 

The  office  of  a  bill  of  exceptions,  is  to  introduce  matter  into  the  record ;  but 
where  the  record  shows  upon  it  face  all  the  necessary  proceedings  and  de- 
cisions, a  bill  of  exceptions  is  unnecessary. 

This  was  an  action  of  assumpsit  brought  by  Randolph  against 
Emerick  in  the  McDonough  Circuit  Court.  The  declaration 
contained  two  counts,  one  against  Emerick  as  an  endorser  of  a 
promissory  note,  and  the  other  for  money  paid,  laid  out,  and 
expended. 

To  this  declaration  a  demurrer  was  filed,  and  sustained  to  the 
count  against  the  indorser.  Randolph,  on  leave  of  the  court, 
amended  his  declaration,  and  filed  three  new  counts,  all  declaring 
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against  Emerick  as  indorser.  Emerick  filed  a  demurrer  to  the 
first  and  third  of  the  amended  counts,  and  moved  to  have  the 
second  amended  count  struck  from  the  files.  The  court  sustained 
the  demurrer  to  the  first  of  the  amended  counts,  and  overruled  it 
as  to  the  third,  and  continued  the  cause.  At  the  next  term,  Eme- 
rick did  not  file  any  other  plea,  and  the  court,  Minshall,  Judge, 
presiding,  gave  judgment  for  Randolph,  by  default,  for  $298.50 
and  costs.  On  the  same  day,  Emerick  filed  his  affidavit  in  sup- 
port of  a  motion  to  set  aside  this  judgment.  The  court,  at  Oc- 
tober term,  1850,  sustained  the  motion,  and  the  judgment  was 
set  aside.  Emerick  then  filed  his  affidavit,  showing  that  Ran- 
dolph, at  the  time  of  the  commencement  of  the  suit,  was  not  a 
resident  of  this  State,  but  was  a  resident  of  the  State  of  Ohio, 
and  moved  the  court  to  have  the  suit  dismissed,  for  the  want  of 
security  for  costs  on  file  ;  which  motion  the  court  sustained,  and 
dismissed  the  suit,  and  entered  judgment  against  Randolph  for 
costs,  and  awarded  execution.  The  record  shows  the  following 
entries  : — 

"  D,  Randolph  v.  Jacob  Emerick,  assumpsit.''^ 

"  And  now  again  comes  the  defendant  and  files  his  motion  to 
dismiss  this  suit  for  want  of  security  on  file." 

"  David  Randolph  v.  Jacob  Emerick,  assumpsit. 

"  And  now  on  this  day  came  on  to  be  heard  the  motion  to  dis- 
miss this  suit ;  and  after  hearing  the  argument  of  counsel,  it  is 
ordered  by  the  court  that  said  motion  be  sustained,  and  that  this 
suit  be  dismissed.  Thereupon  it  is  ordered  by  the  court,  that 
the  defendant  have  and  recover  of  the  plaintiff  his  costs  by  him 
in  this  behalf  laid  out  and  expended,  and  that  execution  issue 
therefor." 

Randolph  assigns  for  error  the  dismissal  of  the  suit,  for  the 
want  of  security  for  costs. 

Browning  &  Bushnell,  for  plaintiff  in  error, 

Cited  Gallimore  v.  Dazey,  12  111.  143  ;  Trustees  of  Schools  v. 
Walters,  Id.  154. 

R.  S.  Blackwell,  for  the  defendant  in  error, 
44 
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Cited  2  111.  (1  Scam.)  233;  6  111.  (5  Gilm.)  659;  12  111.  27; 
Id.  154, 

Teeat,  C.  J.  Randolph  brought  an  action  of  assumpsit 
against  Emerick.  The  defendant  filed  a  demurrer  to  the  decla- 
ration, which  was  sustained  to  the  first  count,  and  overruled  as 
to  the  second  count.  The  plaintiiF  then  amended  his  declaration 
by  the  addition  of  two  new  counts ;  and  a  demurrer  was  sus- 
tained to  one  of  them,  and  overruled  as  to  the  other.  At  the 
next  term,  a  judgment  by  default  was  rendered  against  the  de- 
fendant. It  was  set  aside  on  his  application ;  and  he  then 
entered  a  motion  to  dismiss  the  suit,  because  no  bond  for  costs 
had  been  filed.  The  court  sustained  the  motion,  and  dismissed 
the  case.     That  decision  is  assigned  for  error. 

The  statute  requires  a  non-resident  plaintiff  to  file  a  bond  for 
costs,  before  the  commencement  of  his  action.  The  opinion 
was  expressed  in  the  case  of  the  Trustees  v.  Walters,  12  111.  154, 
that  a  motion  to  dismiss  a  suit,  for  a  failure  by  the  plaintifi"  to 
comply  with  this  requisition  of  the  statute,  must  be  made  before 
the  time  has  passed  for  pleading  in  abatement,  or  it  will  not 
avail  the  defendant.  The  objection  is  of  a  dilatory  character,  in 
the  nature  of  a  plea  in  abatement,  and  if  not  insisted  on  at  the 
proper  time,  is  to  be  considered  as  waived.  In  this  case,  the 
motion  came  too  late.  A  defendant  cannot  plead  in  abatement 
of  an  action,  after  he  has  demurred  to  the  declaration.  If  his 
demurrer  is  overruled,  he  must  plead  to  the  merits. 

It  was  suggested  on  the  argument,  that  the  plaintiff  should 
have  taken  a  bill  of  exceptions  to  the  decision  of  the  court  dis- 
missing the  case.  The  record  recites  a  motion  made  by  the  de- 
fendant, to  dismiss  the  suit  because  no  bond  for  costs  had  been 
filed  by  the  plaintiff.  This  statement  is  sufficient  to  bring  up 
the  decision  of  the  Circuit  Court  for  revision.  It  affirmatively 
appears,  from  an  entry  on  the  record,  that  the  court  sustained  a 
motion  to  dismiss,  which  the  defendant  had  no  right  to  inter- 
pose. The  office  of  a  bill  of  exceptions  is  to  introduce  matter 
into  the  record,  which  does  not  already  appear  there.  Here,  the 
character  of  the  motion,  and  the  circumstances  under  which  it 
was  made,  clearly  appear  on  the  face  of  the  record  ;  and  a  bill 


DECEMBER  TERM,  1851.  347 

Gardner  et  al.  v.  Watson  et  al. 

of  exceptions  would  not  have  brought  any  new  matter  into  the 
record.  If  the  record  failed  to  show  the  nature  of  the  motion,  a 
bill  of  exceptions  might  be  necessary  to  present  the  question,  for 
otherwise  this  court  would  not  be  advised  of  the  ground  upon 
which  the  suit  was  dismissed. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Charles  Gaedner,  et  al..  Appellants,  v.  William  Watson,  et  al.. 

Appellees. 

APPEAL  FROM  SANGAMON. 

Where  a  judgment  creditor  agreed  with  one  of  three  defendants,  who  was  the 
principal  in  the  debt  upon  which  the  judgment  was  recovered,  the  others 
being  sureties,  that  so  long  as  the  principal  would  pay  the  interest  on  the 
judgment,  and  if  he  would  pay  the  costs,  the  matter  might  stand  as  though 
no  judgment  had  been  obtained,  which  agreement  was  for  an  indefinite 
length  of  time  : — 

Hdd,  that  such  an  agreement  could  not  be  enforced  in  a  court  of  equity. 

A  promise  to  delay  the  collection  of  a  debt  for  an  uncertain  period,  will  not 
discharge  a  surety.  To  discharge  a  surety  by  extension  of  time,  there  must 
be  a  sufficient  consideration,  and  a  time  definitely  fixed. 

The  appellees  filed  their  bill  in  chancery,  setting  out  that  they 
became  the  sureties  of  one  John  A.  Corneau,  in  a  promissory 
note,  about  the  13th  day  of  March,  1840,  payable  to  Charles 
Gardner,  as  follows: 

"  Springfield,  Ills.,  March  30,  1840. 
"  On  or  before  the  first  day  of  October  next,  we  jointly  and 
severally  promise  to  pay  Charles  Gardner,  or  order,  one  hundred 
and  six  dollars,  value  received,  and  if  not  paid  when  due,  to 
draw  interest  thereafter  at  the  rate  of  12  per  cent,  per  annum, 
payable  semi-annually  till  paid.  J.  A.  Corneau, 

$106.00  Thomas  Moffett, 

H.  Webster,   Security. 
W.  W.  Watson." 

That  judgment  by  confession  was  recovered  on  said  note,  at 
the  July  term  of  the  Sangamon  Circuit  Court ;    that  afterwards, 
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Gardner  and  Corneau  agreed,  that  if  Corneau  would  pay  on 
said  judgment  interest  at  the  rate  of  twelve  per  cent,  per  an- 
num, payable  semi-annually,  and  the  costs  of  said  suit,  Gardner 
would  issue  no  execution  on  said  judgment,  or  would  waive  his 
ricfht  to  issue  execution.  Said  ao-reement  was  without  the  con- 
sent  of  the  appellees.  The  appellees  charge  that  Corneau  com- 
plied with  his  agreement.  They  allege  that  said  judgment  has 
been  assigned  to  D.  and  I.  P.  Spear,  without  recourse,  and  that 
they  have  issued  execution.  They  pray  for  a  perpetual  injunc- 
tion, which  is  decreed  upon  the  hearing.  Oath  being  waived, 
Gardner  answers  that,  in  1840,  he  placed  money  in  the  hands  of 
E.  Wright,  to  loan,  and  that  he  knew  nothing  of  the  said  note 
or  judgment  until  1842,  when  Wright  turned  all  his  business  as 
agent  to  Gardner,  his  principal.  Gardner  denies  the  agreement 
stated  in  the  bill,  and  also  denies  the  receipt  of  any  interest 
from  Corneau  in  any  way,  except  interest  due  to  him  by  Cor- 
neau, on  other  notes  than  the  one  referred  to. 

The  Spears  answer,  denying  all  knowledge  of  any  transaction 
such  as  alluded  to  in  the  bill,  and  say  they  are  bona  fide  as- 
signees of  the  said  judgment,  and  that  they  have  caused  exe- 
cution to  issue. 

The  appellees,  to  sustain  their  bill  in  the  court  below,  ofter 
the  deposition  of  Corneau,  to  prove  that  he  was  principal  in  the 
said  note,  and  that  the  appellees  were  mere  sureties ;  also  to 
prove  the  agreement  as  alleged  in  the  bill  of  the  appellees.  The 
depositions  are  objected  to,  because  Corneau  is  an  interested 
witness,  and  party  to  the  record.  The  objection  is  overruled  by 
the  court  below.  Corneau  deposes  that  he  is  principal,  and 
Watson  and  Moffett  are  sureties  in  said  note,  and  that  this  was 
known  to  Gardner ;  that  after  the  rendition  of  said  judgment, 
he  agreed  with  Gardner,  that  if  he  paid  the  interest  on  said 
note  and  judgment,  at  the  rate  of  twelve  per  cent,  per  annum, 
Gardner  would  have  no  execution  issued  on  said  judgment,  and 
if  he  would  pay  the  costs  which  had  then  accrued  the  matter 
might  be  considered  in  the  same  hght  as  though  no  judgment 
had  been  rendered,  and  this  agreement  or  contract  was  for  an 
indefinite  length  of  time.  Corneau  furtlier  deposes  that  he 
paid  the   interest  which  had  accrued,  and  the  costs,  according 
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to  his  conti'act,  and  about  subsequent  payments  of  interest  he 
cannot  distinctly  state.  Corneau  furtlier  deposes  that  Watson 
and  Mofl^ett  knew  nothing  of  the  contract. 

The  appellees  further  introduce,  to  sustain  their  bill,  the  said 
judgment  and  execution,  returned  by  order  of  the  plaintiff,  and 
that  no  execution  was  issued  until  1849.  The  proceedings  show 
a  judgment,  under  a  power  to  confess,  executed  by  J.  A.  Cor- 
neau, W.  W.  Watson,  Thomas  Moffett,  and  F.  Webster,  jr., 
under  their  hands  and  seals. 

E.  Wright,  witness  for  defence,  testifies  that  Gardner  came 
to  Springfield  in  the  fall  of  1842;  before  that  time  he  loaned 
money ;  has  no  knowledge  of  making  any  arrangement  with 
Corneau  about  return  of  execution  ;  if  any  arrangement  was 
ever  made,  it  was  with  the  consent  of  all  parties  interested ; 
there  were  other  notes  taken  from  Corneau  for  loaned  money; 
when  money  was  loaned  to  Corneau  security  was  required ; 
doubtful  of  his  responsibility  ;  his  impression  money  could  have 
been  made  out  of  the  securities  after  judgment ;  has  exercised 
no  authority  over  Gardner's  business  since  August,  1842. 

William  Harvey,  sheriff  in  1844:  had  claims  against  Corneau  ; 
made  none  by  force  of  levy  and  sale;  Corneau  reputed  insol- 
vent up  to  the  time  he  left,  in  1845  or  1846 ;  never  went  to 
ascertain  if  Corneau  had  property  subject  to  execution ;  Cor- 
neau had  more  property  than  the  law  allowed  him ;  Corneau 
said  there  was  a  mortgage  on  his  property. 

Robinson,  constable,  1846 :  Corneau  turned  out  property  on 
execution,  but  arranged  the  matter;  Corneau  had  his  house  well 
furnished. 

Charles  Gardner  released  and  s\Vorn,  Corneau  gave  other 
notes  besides  the  one  in  judgment;  denies  making  any  contract 
such  as  Corneau  speaks  of;  denies  the  receipt  of  interest  on 
said  judgment,  but  received  interest  on  other  debts  due  by  Cor- 
neau ;  knew  nothing  of  the  relation  of  the  parties  to  the  note ; 
does  not  say  absolutely  about  the  payment  by  Corneau  of  inte- 
rest on  the  judgment ;  but  his  belief  is  that  he  did  not ;  Corneau, 
he  understood,  was  not  good,  and  Moflfett  and  Watson  were 
both  hard  cases,  and  the  reason  he  did  not  issue  execution  was 
that  he  did  not  wish  to  spend  money  unnecessarily.     A  man 
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might  forget,  but  have  no  recollection  of  an  agreement  to  wait 
on  Corneau  ;  generally  knows  what  he  is  about ;  always  applied 
to  Corneau  for  payment. 

The  complainants  then  introduce  "William  F.  Elkin,  sheriff, 
who  returned  the  execution ;  his  recollection  very  indistinct 
about  it ;  but  his  impression  is  that  he  had  authority  from  E. 
Wright  to  return  execution ;  his  impression  Corneau  had  no 
property  subject  to  execution  ;  such  impression  was  not  from 
Corneau ;  Corneau  arranged  executions ;  never  tested  whether 
Corneau  had  property  subject  to  execution ;  Corneau  said  his 
personal  property  was  mortgaged  to  Clifton,  and  his  understand- 
ing was  that  the  title  to  his  real  estate  was  not  in  him. 

Stephen  A.  Corneau,  says  his  brother  had  plenty  of  property 
to  satisfy  execution  of  one  or  two  hundred  dollars  before  he  left 
here  in  July,  1846. 

B.  A.  Watson,  says  his  father,  W.  W.  Watson,  was  respon- 
sible since  1837,  and  execution  for  8200  could  have  been  made 
out  of  him. 

Fee-book  introduced,  showing  payment  of  costs  in  the  ori- 
ginal suit  of  Gardner  v.  Watson,  Moffett  et  al.,  July  28,  18i4. 

Unsatisfied  judgments  in  the  Sangamon  Circuit  Court  against 
Corneau  to  a  considerable  amount  are  in  evidence. 

Errors  assigned. 

In  admitting  the  deposition  of  Corneau ;  in  decreeing  a  per- 
petual injunction  to  the  collection  of  the  judgment;  and,  a 
general  assignment. 

The  decree  in  this  case  was  ordered  by  Davis,  Judge,  at 
December  term,  1851. 

E.  B.  Herndox,  for  appellants. 

S.  T.  Logan  and  W.  H.  Heexdon,  for  appellees. 

TKrMBULL,  J.  In  the  view  we  take  of  this  case  it  is  unneces- 
sary to  notice  more  than  a  single  point.  The  only  ground  upon 
which  the  appellees  seek  relief  is,  that  they  were  securities  for 
Corneau  on  a  note  dated  in  1840,  upon  which  judgment  had 
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been  entered  against  both  him  and  tliem  in  the  Circuit  Court  of 
Sangamon  county  in  1842 ;  that  after  the  rendition  of  judgment 
Corneau  without  their  knowledge  or  consent,  made  an  arrange- 
ment with  Gardner,  the  payee  of  the  note  and  plaintiff  in  the 
judgment,  whereby  it  was  agreed,  that  if  Corneau  would  pay 
the  costs  of  said  judgment  and  interest  thereon  at  the  rate  of 
twelve  per  cent,  per  annum,  as  specified  in  the  note,  said  plaintiff 
would  issue  no  execution  on  said  judgment,  or  would  waive  his 
right  to  issue  such  execution.  The  bill  then  alleges  that  Corneau 
did  pay  the  costs,  and  the  interest  at  twelve  per  cent,  for  some 
length  of  time,  which  agreement  and  suffering  the  judgment  to 
remain  dormant  np  to  near  the  time  of  filing  the  bill  in  1850,  is 
alleged  to  be  a  fraud  upon  the  securities  of  Corneau,  whereby 
they  are  released  from  their  responsibility  as  secm-ities.  The  evi- 
dence in  reference  to  this  agreement  is  as  indefinite  as  the  bill. 
Corneau,  the  only  witness  upon  the  subject  of  the  agreement, 
says :  "  There  was  an  agreement  or  contract  entered  into  between 
said  Gardner  and  myself,  that  if  I  would  continue  to  pay  the 
interest  on  said  note  and  judgment  at  the  rate  of  twelve  per  cent, 
per  annum,  he  would  have  no  execution  issued  on  said  judgment, 
and  if  I  would  pay  the  costs  which  had  then  accrued,  I  might 
consider  the  matter  in  the  same  light  as  though  no  judgment 
had  been  obtained  ;  and  this  contract  or  agreement  was  for  an 
indefinite  length  of  time."  This  witness  further  stated  that  the 
agreement  was  made  shortly  after  the  rendition  of  judgment,  and 
that  he  paid  the  costs  and  interest  which  had  accrued,  but  did 
not  pretend  that  any  subsequent  payment  of  interest  was  made. 
The  agreement  as  set  forth  in  the  bill  and  proved  by  Corneau  is 
entirely  too  indefinite  to  be  enforced  in  a  court  of  equity.  It 
does  not  appear  that  Gardner  waived  his  right  to  issue  execu- 
tion for  any  definite  period ;  so  far  from  it,  Corneau  expressly 
states  that  the  contract  was  for  an  indefinite  length  of  time. 
There  was  nothing  in  the  agreement  to  prevent  Gardner  from 
suing  out  execution  the  next  moment  after  Corneau  paid  up 
the  interest.  Gardner  did  no  act  which  could  have  prejudiced 
the  rights  of  the  securities,  because  he  did  not  put  it  out  of  his 
power  to  issue  execution  at  any  moment  when  required.  There 
was  no  obligation  on  Corneau  to  pay  the  twelve  per  cent,  for 
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any  particular  length  of  time  ;  but  lie  was  at  liberty  to  cease  pay- 
ing it  the  moment  after  the  agreement  was  made,  as  the  record 
shows  he  actually  did.  An  agreement  to  be  binding  must  be 
mutual,  and  if  Gardner  could  not  compel  Corneau  to  pay  the 
twelve  per  cent,  interest  for  any  particular  length  of  time,  neither 
could  Corneau  compel  Gardner  to  suspend  execution  for  any 
definite  period. 

A  promise  to  delay  for  an  uncertain  period  will  not  dis- 
charge a  surety,  for  the  reason  that  the  stay,  being  indefi- 
nite, can  be  arrested  at  any  time  the  sureties  request  it  to  be 
done.  The  cases  of  Miller  v.  Stem,  2  Barr,  286,  McGee  v.  Met- 
calf,  12  Smedes  &  Marshall,  535,  and  Alcock  v.  Hill,  4  Leigh, 
622,  are  express  to  the  point,  that  to  discharge  a  surety  by  exten- 
sion of  the  time  of  payment  there  must  be  not  only  a  sufficient 
consideration,  but  the  time  must  be  definitely  fixed  (a). 

Gardner's  promise  to  Corneau  that  the  latter  might  consider 
the  matter  as  if  no  judgment  had  ever  been  obtained,  if  he  would 
pay  the  costs,  was  wholly  without  consideration,  as  Corneau  was 
bound  for  the  costs  at  all  events.  This  part  of  the  agreement 
amounted  to  nothing  more  than  a  mere  indulgence,  determinable 
at  the  will  of  the  party  by  whom  it  was  made.  An  agreement, 
without  consideration,  to  enlarge  the  time  of  payment,  will  not 
discharge  the  surety.  Reynolds  v.  Ward,  5  Wend.  601 ;  Bank 
of  Utica  V.  Ives,  17  Wend.  501 ;  McLemore  v.  Powell,  12  Wheat. 
55i;  Creath  v.  Sims,  5  How.  192  ;  Leavitt  ■y.  Savage,  16  Maine, 
T2  ;  Waters  v.  Simpson,  2  Gilm.  570. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  bill  dis- 
missed. Decree  reversed. 

(o)    Flinn  v.  Mudd,  27  111.  R.,  236. 


John  F.  Darby,  Public  Administrator,  &c.,  Appellant,  v.  Mur- 
ray McConnel,  Appellee. 

APPEAL  FROM  MORGAN. 

Suits  may  be  commenced  and  procjessmade  returnable  to  a  special  term  of  the 
Circuit  Court,  appointed  by  the  judge  in  vacation,  whether  issued  before  or 
after  such  term  was  appointed. 


A  SPECIAL  term  of  the  Morgan  Circuit  Court,  was  in  vacation 
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appointed  to  be  held  in  November,  1851,  by  the  judge  of  that 
court,  under  the  provisions  of  the  fiftieth  section  of  the  act  in 
relation  to  Courts,  in  Revised  Statutes  of  1845,  page  149. 

After  the  appointment  of  said  special  term.  Darby  sued  Mc- 
Connel, filed  his  declaration,  and  obtained  service  of  process, 
returnable  to  said  special  terra,  more  than  ten  days  before  the 
commencement  thereof.  At  said  special  term  McConnel  entered 
his  motion  to  dismiss  the  suit  for  want  of  jurisdiction,  and 
because  the  plaintiff  had  no  right  to  have  process  returnable  to 
said  special  term,  the  said  court  not  having  power  to  hold  pleas 
of  suits  or  writs  not  brought  or  returnable  to  the  regular  term 
preceding,  and  because  said  special  term  was  not  a  return  term 
for  writs,  or  at  which  new  suits  could  be  brought.  This  motion 
was  sustained  pro  forma,  by  the  court,  Woodson,  Judge,  pre- 
siding.    Darby  excepted,  and  brings  the  record  to  this  court. 

D.  A.  Smith,  for  appellant. 

R.  S.  Blackwell,  for  appellee. 

A  special  term  of  the  Circuit  Court  of  Morgan  county,  Illinois, 
was  appointed  by  the  judge  of  the  First  Judicial  Circuit,  in  vaca- 
tion, to  be  held  on  the  3d  day  of  November,  1851.  After  the  ap- 
pointment of  the  special  term.  Darby  sued  out  a  summons  against 
McConnel  in  debt,  returnable  to  said  special  term.  Service  was 
had.  At  said  special  term,  McConnel  appeared  and  moved  to 
quash  said  summons  and  dismiss  said  suit,  for  want  of  jurisdic- 
tion in  the  court,  because  the  summons  was  returnable  to  the 
said  special  term.  The  motion  was  sustained  and  suit  dismissed. 
The  decision  of  the  Circuit  Court  is  assigned  for  error. 

1.  The  43d  section  provides,  that  at  a  regular  term  the  court 
may  appoint  a  special  term  for  the  hearing  of  chancery  causes, 
and  all  suits  then  depending  may  be  heard  and  determined  at 
said  term,  &c.     Rev.  St.  148,  §  43,  cl.  1. 

2.  By  the  same  section,  the  court,  at  a  regular  term,  may  ap- 
point a  special  term  for  the  trial  of  civil  and  criminal  cases  on 
the  common-law  side  of  the  court,  to  which  special  term  "suits 
may  be  instituted  and  process  made  returnable  to  such  special 
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term  in  the  same  manner  and  with  like  effect  as  at  a  reguhir 
term,"  cfec.     Rev.  St.  148,  §  43. 

In  this  case  the  County  Commissioners'  Court  are  required  to 
summon  a  grand  and  petit  jury,  &c.;  and  power  is  conferred 
upon  the  courts  to  try  "  all  civil  and  criminal  causes." 

"  And  all  judgments,  orders,  and  proceedings  made  and  had 
at  said  special  term,  shall  be  as  valid  and  effectual  as  if  made 
and  had  at  a  regular  term  of  the  court." 

The  45  section  provides  for  the  call  of  a  special  term  when 
a  person  is  in  custody,  charged  with  the  commission  of  a  capital 
offence,  &c.     Rev.  St.  148,  §  45. 

The  50th  section  provides,  that  the  judges  in  vacation  shall 
have  power  to  appoint  a  special  term,  "  whenever  it  may  be 
necessary  for  the  prompt  and  efficient  administration  of  justice," 
and  declares  that  "all  process  which  may  have  been  made  re- 
turnable to  the  regular  term,  shall  be  deemed  in  law  returnable 
to  the  said  special  term,  appointed  as  aforesaid."  Rev.  St.  149, 
§  50. 

Whether  this  section  alludes  to  the  return  of  process  to  the 
preceding  or  succeeding  term  of  the  court,  makes  no  difference, 
as  in  either  event  of  the  court,  at  its  special  term,  cannot  take  cog- 
nizance of  the  suit. 

The  evident  object  of  this  law  was  to  enable  the  circuit  judge, 
where  his  docket  was  encumbered,  and  he  was  unable  to  dispose 
of  the  causes  upon  the  docket  at  the  preceding  regular  term,  to 
call  a  special  term,  "  for  the  prompt  and  efficient  administration 
of  justice,"  between  suitors  already  in  court.  And  this  in  com- 
pliance with  the  constitutional  requirement  "  that  every  person 
ought  to  find  a  certain  remedy  for  all  injuries  and  wrongs, 
promptly,  and  without  delay."  &c.  Rev.  St.  38,  §  12  of  Sche- 
dule. 

The  law  was  not  intended  to  -place  a  person  who  sued  after 
the  regular  term  had  passed,  upon  a  footing  of  equality  with 
him  who  had  sued  long  before,  but  whose  suit  had  not  been 
reached  on  account  of  an  encumbered  docket. 

The  latter  suitor  must  bide  his  time,  and  wait  until  the  suc- 
ceeding term,  fixed  by  the  general  laws  of  the  land,  for  the  trial 
of  his  cause. 
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Such  is  the  opinion  of  the  counsel  on  the  opposite  side.  11  111. 
225,  "  Brief." 

In  Rucker  v.  Fuller,  11  Illinois,  228,  this  court  say,  that  "this 
provision  of  the  statute  has  reference  to  process  made  returnable 
to  a  regular  term  beyond  the  special  term.  Suits  commenced 
to  a  regular  term  subsequent  to  the  special  term,  and  before  its 
appointment,  would,  by  this  statutory  provision,  become  return- 
able to  the  special  term,  &c." 

It  is  respectfully  submitted  that  this  idea  is  wrong,  inasmuch 
as  it  would  work  injustice  in  this :  A  defendant  is  bound  by 
law  to  take  notice  of  the  holding  of  the  regular  terms  of  court. 
Ignorance  of  the  law  excuses  no  man.  Rogers  v.  Miller.  4  Scam. 
334 ;  Love  v.  McRae,  12  Ala.  444. 

But  common  justice  requires  that  he  should  have  notice  in 
fact  of  the  time  of  holding  a  special  term,  because  this  is  not 
fixed  by  law,  but  by  appointment  of  the  judge.  It  is  a  question 
of  fact,  and  not  of  law.  Ignorance  of  fact  is  excusable,  and 
equity  and  law  relieve  a  party  from  its  consequences. 

The  law  requires  actual  notice  to  the  defendant,  or  the  judg- 
ment is  void.     Holliday  v.  Swailes,  1  Scam.  516,  517. 

According  to  the  construction  of  the  statute  by  this  court,  in 
11  Illinois,  the  defendant  has  neither  actual  nor  constructive  no- 
tice of  the  trial  of  the  cause,  though  he  had  notice  of  the  pen- 
dency of  the  suit. 

Caton,  J.  The  only  question  in  this  case  is,  whether  process 
which  is  sued  out  after  the  judge  in  vacation  has  appointed  a 
special  term  of  the  Circuit  Court,  shall  be  made  returnable  to 
the  special  term  or  to  the  succeeding  general  term.  The  ap- 
pointment of  this  special  term  was  authorized  by  the  50th  section 
of  the  chapter  entitled  Courts^  which  says  that  "  all  process 
which  may  have  been  made  returnable  to  the  regular  term  shall 
be  deemed  in  law  returnable  to  the  said  special  term  appointed  as 
aforesaid."  It  was  decided,  in  Rucker  v.  Collins,  (11  111.  223,) 
that  under  this  provision  process  which  had  been  sued  out  pre- 
vious to  the  appointment  of  the  special  term,  and  which  upon 
its  face  was  returnable  to  the  next  succeeding  general  term, 
should   be   deemed  and    held   returnable   to  the  special  term. 
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Further  reflection  has  but  confirmed  us  in  the  views  which  we 
then  entertained.  The  words  "  which  may  have  been,"  refer  to 
process  issued  at  any  time  before  the  event  alluded  to,  which 
was  the  appointment  of  the  special  term,  and  which  was  still 
returnable.  But  it  could  not  mean  process  which  had  been 
issued  before  the  previous  term,  for  to  that  term  such  pro- 
cess must  necessarily  have  been  returned,  and  consequently 
could  not  have  been  returnable.  The  words,  then,  could 
refer  only  to  process  issued  subsequent  to  the  previous  term, 
and  before  the  appointment  of  the  special  term.  It  is  true  that 
the  i3d  section  of  the  same  chapter,  which  provides  for  the  ap- 
pointment, at  any  regular  term  of  the  court,  of  a  special  term, 
provides  that  suits  "may  be  instituted  and  process  made  return- 
able to  such  special  terra,"  and  it  is  argued  with  much  force  that 
the  omission  of  that  provision  in  the  50th  section  raises  a  strong 
implication  that  it  was  not  the  intention  of  the  legislature  that 
suits  should  be  brought  to  the  special  term  provided  for  in  that 
section.  But  this  implication,  if  allowed  the  effect  contended 
for,  would  prove  too  much  ;  for,  by  the  same  rule,  we  should  have 
to  hold  that  the  court,  at  the  special  term  appointed  in  vacation, 
could  only  trj'^  such  causes  as  had  been  commenced  after  the 
general  term  and  before  the  appointment  of  the  special  term  ;  for 
in  the  43d  section  it  is  provided  that  "  the  court  shall  have 
power  at  such  special  term  to  try  all  civil  and  criminal  causes, 
and  all  orders,  judgments,  and  proceedings  made  and  had  at 
such  special  term  shall  be  as  valid  and  effectual  as  if  made  or 
had  at  a  regular  terra  of  the  court."  As  there  are  none  of  these 
provisions  found  in  the  50th  section  conferring  powers  upon  the 
court  at  a  term  appointed  in  vacation,  there  would  be  the  same 
implication  that  by  their  omission  in  the  50th  section  the  legis- 
lature intended  to  withhold  those  powers  and  that  sanction  from 
the  court  during  such  special  term.  Such  a  construction  has 
never  been  contended  for.  It  would  leave  the  court  virtually 
without  jurisdiction  which  could  be  of  any  practical  utility,  and 
it  would  be  unable  to  answer  the  purposes  manifestly  contem- 
plated by  the  legislature.  That  the  court  may  at  such  special 
term  try  all  causes  ^vhich  have  been  continued  from  the  previous 
regular  term  has  never  been  doubted  ;  and  yet  we  look  in  vain  in 
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the  50th  section  for  that  authority  to  do  so,  which  is  so  expressly 
given  in  the  -iSc]  section.  In  the  former  it  must  be  implied, 
while  in  the  latter  it  is  express;  and  with  the  same  propriety  we 
may  imply  the  authority  to  institute  suits  and  make  process  re- 
turnable to  such  special  term.  Our  past  legislation  shows  many 
examples  where  the  legislature  has  authorized  the  judge  to  ap- 
point all  the  terms,  in  particular  counties,  instead  of  fixing  the 
terras  by  law,  and  that,  too,  without  specifying  the  powers  and 
jurisdiction  of  the  court  at  such  term;  and  yet  it  was  never 
doubted  that  the  court,  at  such  terms,  was  authorized  to  dispose 
of  all  causes  then  pending,  precisely  as  if  the  term  had  been 
appointed  by  law.  I  am  unable  to  appreciate  the  argument  of 
inconvenience  and  surprise,  which  was  earnestly  urged  at  the 
bar.  The  party  was  regularly  served  with  process  ten  days  be- 
fore the  commencement  of  the  term,  which  truly  told  him  of  the 
time  and  place  at  which  he  was  required  to  appear  and  answer 
to  the  suit;  and  there  could  be  no  more  inconvenience  or  sur- 
prise than  there  would  be  if  the  term  had  been  appointed  by 
law,  and  the  suit  commenced  and  service  made  in  the  usual 
way.  There  was  nothing  in  the  whole  proceeding,  by  which  the 
party  could  be  led  into  error.  Those  parties  whose  suits  had 
been  continued  at  the  previous  regular  terra  over  to  the  next 
regular  term,  the  time  of  which  was  fixed  by  a  public  law,  would 
seem  to  have  some  reason  to  complain  at  being  called  upon  to 
answer,  at  an  earlier  day,  at  a  special  term,  and  of  which  it  is 
most  improbable  that  they  might  be  ignorant  in  fact ;  and  yet, 
notwithstanding  the  apparent  reasonableness  of  such  a  com- 
plaint, as  before  remarked,  the  right  of  the  court  to  try  all  suits 
continued  has  never  been  and  probably  never  will  be  doubted. 
But  it  seems  to  me,  that,  independent  of  all  other  provisions  of 
the  statute  on  the  subject,  the  first  section  of  our  Practice  Act 
settles  this  question  conclusively.  That  section  provides  that 
the  first  process  in  an  action  shall  be  a  summons,  which  "shall 
be  made  returnable  on  the  first  day  of  the  next  Circuit  Court  in 
which  the  action  may  be  commenced."  This  is  broad  language, 
and  certainly  embraces  within  it  special  as  well  as  general 
terms.  Indeed,  it  will  require  construction  to  exclude  from  its 
operation  the  special  chancery  term  provided  for  in  the  forepart 
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of  the  43d  section  and  the  special  term  for  the  trial  of  prisoners 
in  jail,  provided  for  in  the  45th  and  46th  sections.  It  has  already 
been  decided  by  this  court,  in  the  case  of  Rogers  v.  Miller, 
(4  Scam.  333,}  that  a  summons  which  is  returnable  to  the  first 
day  of  the  next  term  of  the  Circuit  Court  is  suiBcient  without 
specifying  the  day.  Had  such  been  the  direction  of  the  sum- 
mons in  this  case,  it  would  have  been  returnable  to  the  special 
term,  unless  it  can  be  shown  that  that  was  not  a  term  of  the 
court.  We  are  of  opinion  that  this  action  was  properly  brought 
to  the  special  term,  and  that  the  decision  of  the  Circuit  Court 
be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Adaline  Collins,  Administratrix,  Appellant,  v.  Rescarick 
Aters,  Appellee. 

APPEAL  FROM  MORGAN. 

Suits  brought  by  foreign  or  domestic  administrators,  are  alike  subject  to  the 
same  rules  of  pleading  (a). 

The  statute  authorizing  foreign  administrators  to  bring  suit,  regulates  the  mode 
of  proof,  when  their  fiduciary  character  is  questioned. 

An  administrator  bringing  suit,  must  plead  his  appointment  with  a  profert, 
which  should  be  questioned  by  a  plea  of  ne.  unques  administrator,  otherwise 
he  will  not  be  required  to  make  proof  of  his  representative  character. 

By  demanding  oyer  of  the  letters,  and  demurring  to  the  declaration,  a  defend- 
ant may  take  advantage  of  a  variance  between  the  authority  produced  and 
the  statement  of  it  in  the  declaration.  In  this  way  a  substantial  defect  on 
the  face  of  the  letters  may  be  reached. 

The  certificates  attached  to  an  appointment  of  a  foreign  administrator,  are 
matters  of  evidence.  Their  suflSciency  may  be  tested  on  the  trial  of  a  suit, 
at  which  time  another  copy  of  the  appointment  in  question  may  be  read,  if 
properly  granted  and  authenticated. 

When  the  representative  character  of  an  administrator  is  put  in  issue,  he  will 
be  required  to  exhibit  a  copy  of  the  letters  of  administration  authenticated 
as  the  Act  of  Congress  directs,  together  with  the  certificate  of  the  proper 
officer,  that  the  same  were  granted  in  pursuance  of,  and  conformable  to,  the 
laws  of  the  State  in  which  they  were  granted. 

This  was  an  action  of  debt  based  upon  a  note  and  account. 
The  declaration  is  in  the  usual  form,  except  that  the  plaintifi", 
being  an  administratrix  of  St.  Louis  county,  State  of  Missouri, 

(ot  Laws  1869.  p.  7. 
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makes  profert  of  her  letters  issued  by  the  County  Court  of  said 
county. 

The  defendant  craved  oyer  of  said  letters,  and  filed  a  plea  in 
abatement,  setting  out  the  letters  and  the  certificates  of  authen- 
tication ;  and  saying  that  said  certificates  were  insufiicient  in 
not  stating  that  the  letters  were  granted  in  pursuance  of  the 
laws  of  the  State  of  Missouri. 

To  this  plea  there  was  a  demurrer,  and  the  court  sustained 
the  demurrer,  and  ordered  the  defendent  to  answer  over. 

The  defendant  then  craved  oyer  of  a  certified  copy  of  the  let- 
ters of  administration  of  said  plaintiff",  and  of  the  certificates  of 
authentication  thereof,  although  no  profert  is  made  of  any  such 
documents.  He  then  put  in  a  plea  in  bar,  setting  out  a  paper 
called  by  him  the  letters  of  administration  issued  to  the  plain- 
tiff", and  several  certificates  thereto  attached,  and  says  that  said 
plaintiff  ought  not  to  have  and  maintain  this  action,  because  this 
copy  of  said  letters  produced  by  him  is  not  authenticated  as 
required  by  the  laws  of  the  State  of  Illinois  in  this,  that  it  is  not 
certified  that  the  letters  were  issued  according  to  the  laws  of  the 
State  of  Missouri.  He  also  filed  a  plea  of  nil  dehet,  and  gave 
notice  of  special  matter  to  be  given  in  evidence  under  said  plea, 
on  a  plea  of  general  issue. 

To  this  plea  in  bar  there  was  a  demurrer,  and  the  demurrer 
was  overruled  by  the  court. 

The  plaintiff"  stood  by  her  demurrer ;  and  the  court,  ("Wood- 
son, Judge,  presiding),  at  a  special  term,  in  !N"ovember,  1851,  of 
the  Morgan  Circuit  Court,  rendered  a  judgment  against  the 
plaintiff  for  costs,  and  that  she  be  forever  barred.  The  plaintiff" 
appeals  to  this  court,  and  assigns  for  error,  the  overruling  of  the 
demurrer  and  the  sustaining  of  the  plea,  and  the  rendition  of 
the  judgment  for  defendant. 

M.  McCoNNELL,  for  appellant. 

A  party  suing  as  administrator,  is  not  bound  to  do  more  than 
make  profert  of  his  letters  of  administration  ;  and  no  certificate 
or  other  authentication  need  be  stated.  1  Chit.  Plead.  398,  399, 
466,  469,  4T0,  739. 
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A  defendant  cannot  crave  03^ er  of  a  paper  of  which  no  profert 
is  made,  or  of  which  a  profert  is  made  unnecessarily.  1  Id. 
463,  465 ;  1  Saund.  Rep.  9,  9  a,  9  b,  9  c,  and  notes. 

Where  a  defendant  wishes  to  take  advantage  of  any  misstate- 
ment or  misdescription,  by  a  plaintiff,  of  letters  of  administra- 
tion, he  must  crave  oyer  of  the  letters,  and  then  set  them  out, 
and  state  the  variance  or  defect  in  the  letters,  not  a  defect  in  a 
certificate,  of  which  no  profert  is  made.  1  Chit.  Plead.  465 
466. 

The  making  of  profert,  and  its  objects  and  intentions,  are  only 
to  say  to  the  Court,  that  the  party  will  prove  the  allegations  of 
his  declaration  ;  therefore,  the  opposite  party  cannot  crave  oyer 
of  the  tendered  proof,  and  bring  it  before  the  court  by  plea,  de^ 
nying  or  contradicting  the  proof;  but  only  by  demurrer,  admit- 
ting its  truth,  and  denying  its  efiects  only.  Gould's  Plead, 
edition  of  1824,  p.  437,  438,  443,  444. 

Is  this  a  subject-matter  of  a  plea  in  bar  ?  A  plea  in  bar  must 
go  to  the  merits  of  the  case,  and  deny  that  the  plaintiff  has 
a  cause  of  action.  This  plea  must  either  deny  that  the  plaintiff 
ever  had  a  cause  of  action ;  or  if  he  had,  that,  because  of  some 
new  fact,  said  cause  no  longer  exists.  1  Chit.  Plead.  502,  503, 
509. 

This,  perhaps,  was  intended  for  a  plea  of  estoppel.  This  form 
of  plea  can  only  be  put  in  under  two  states  of  case, — where 
the  party  against  whom  it  is  pleaded  has  done  or  admitted  some 
fact,  by  his  previous  pleading  in  the  case,  that  he  is  not  permit- 
ted to  deny ;  where  some  act  has  been  done  or  suffered  by  the 
party  against  whom  it  is  pleaded,  whereby  he  is  prevented  from 
pleading  any  particular  fact  relied  upon  in  his  case.  The  act  or 
thing  here  pleaded  is  neither  of  those  said  certificates  of  authen- 
tication, being  first  introduced  by  the  defendant;  and  the  thing 
pleaded  not  being  an  act  done  or  suffered  by  the  plaintiff. 
Stephen's  Plead.  239,  240,  357,  399,  401,  402. 

D.  A.  Smith,  for  appellee. 

Treat,  C.  J.  Adaline  Collins,  as  administratrix  of  Charles 
Collins,  brought  an  action  of  debt  against  Ayers.      The  declara- 
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tiou  was  in  a  debt,  in  a  promissory  note  made  by  the  defendant 
to  the  plaintiff's  intestate.  The  plaintiff  made  profert  of  letters 
of  administration,  obtained  in  the  State  of  Missouri.  The  de- 
fendant craved  oyer  of  the  letters,  and  pleaded,  in  abatement  of 
the  action,  that  it  did  not  appear  by  the  authentication  thereof, 
that  they  were  granted  in  pursuance  of  the  laws  of  Missouri. 
The  court  sustained  a  demurrer  to  this  plea.  The  defendant 
then  craved  oyer  of  the  letters,  and  of  the  certificates  of  authen- 
tication of  the  same,  and  pleaded,  in  bar  of  the  action,  that 
it  did  not  appear  from  said  certificates  that  the  letters  were 
granted  in  pursuance  of,  and  conformable  to,  the  laws  of  Mis- 
souri. The  court  overruled  a  demurrer  to  this  plea,  and  the 
defendant  had  judgment. 

The  only  question  presented  by  the  assignment  of  errors  relates 
to  the  sufficiency  of  the  special  plea  in  bar.  The  statute  de- 
clares, "  That,  when  any  person  or  persons  have  obtained,  or 
may  obtain,  administration  on  the  estate  of  any  intestate  in  any 
one  of  the  United  States  or  territory  thereof,  such  person  or 
persons  shall  be  enabled  to  prosecute  suits  in  any  court  in  this 
State,  in  the  same  manner  as  if  administration  had  been  granted 
to  such  person  or  persons  by  virtue  of  the  laws  of  this  State. 
Provided,  that  such  person  or  persons  shall  produce  a  copy  of 
the  letters  of  administration,  authenticated  in  the  manner  which 
has  been  prescribed  by  the  laws  of  Congress  of  the  United 
States,  for  authenticating  the  records  or  judicial  acts  in  any  one 
State,  in  order  to  give  them  validity  in  the  other  States;  and 
that  such  letters  of  administration  had  been  granted  in  pursu- 
ance of,  and  agreeably  to,  the  laws  of  the  State  or  territory,  in 
which  such  letters  of  administration  were  granted."  Rev.  Stat, 
p.  596,  §  1.  This  provision  authorizes  foreign  administrators  to 
maintain  suits  in  our  courts.  And  such  suits  are  subject  to  the 
same  rules  of  pleading  as  actions  brought  by  domestic  adminis- 
trators. If  the  course  of  the  defence  compels  a  foreign  admi- 
nistrator to  prove  that  he  is  such,  the  statute  applies  and  regu- 
lates the  manner  and  character  of  the  proof.  He  must  then 
produce  a  copy  of  the  letters  of  administration,  authenticated 
according  to  the  law  of  Congress,  and  a  certificate  of  the  pre- 
siding officer  of  the  court  from  which  the  letters  issued,  that  the 
46 
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same  were  granted  in  pursuance  of,  and  agreeably  to,  the  laws 
of  the  State  or  territory  in  which  they  were  obtained.  See  Rev. 
Stat.  p.  597,  §  2.  In  other  respects,  the  two  classes  of  cases  stand 
on  the  same  footing. 

Letters  testamentary,  and  of  administration,  must  be  pleaded 
with  a  profert,  when  an  executor  or  administrator  is  plaintiff. 
If  a  defendant  intends  to  question  the  right  of  a  plaintiff  to  sue 
in  such  a  capacity,  he  must  plead  7ieunques  executor  oradminis- 
trator.  If  he  fails  to  put  the  fact  in  issue,  the  plaintiff  will  not 
be  compelled  on  the  trial  to  make  any  proof  of  his  representa- 
tive character.  It  is  considered  as  admitted  by  the  defendant. 
He  may,  however,  by  demanding  oyer  of  the  letters  and  demur- 
ring to  the  declaration,  take  advantage  of  any  material  variance 
between  the  letters  produced  on  oyer,  and  the  statement  of  them 
in  the  declaration.  1  Chit.  Plead.  465.  And  he  may,  in  the 
same  mode,  reach  any  substantial  defect  apparent  on  the  face  of 
the  letters.     Gould's  Eep.  449. 

In  this  case,  profert  was  made  of  the  letters  of  administra- 
tion only.  Indeed,  the  certificates  attached  to  the  letters  were 
not  the  proper  subject-matter  of  profert  or  oyer.  They  formed 
no  part  of  the  letters,  but  were  evidence  simply.  It  was  not 
competent  for  the  defendant  to  bring  before  the  court,  by  plea, 
any  question  as  to  the  sujficiency  of  these  particular  certificates. 
By  putting  in  issue  the  right  of  the  plaintiff  to  sue  as  adminis- 
tratrix, he  might  have  compelled  her  to  make  strict  proof  of  her 
representative  character.  And,  in  order  to  sustain  such  an  issue 
on  her  part,  she  would  be  required  to  exhibit  a  copy  of  the  let- 
ters of  administration,  authenticated  as  the  act  of  Congress 
directs,  together  with  a  certificate  of  the  proper  officer,  that  the 
same  were  granted  in  pursuance  of,  and  agreeably  to,  the  laws 
of  Missouri,  But,  in  making  such  proof,  she  would  not  be  com- 
pelled necessarily  to  use  the  certificates  in  question.  She  might 
introduce  another  copy  of  the  letters  of  administration,  properly 
certified  and  authenticated. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Jvdgment  reversed. 
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JoAB  Geeen,  Plaintiff  in  Error,  v.  Thomas  Massie,  Executor, 
&c.,  Defendant  in  Error. 

ERROR  TO  HANCOCK. 

Rent  accruing  out  of  land,  upon  a  lease  granted  by  the  owner  in  fee,  and 
which  does  not  become  due  till  after  the  death  of  the  lessor,  is  a  chattel  real, 
which  descends  to  the  heir  as  a  part  of  the  inheritance,  and  does  not  go  to 
the  executors. 

Thomas  Massie,  as  executor  of  the  last  will  of  "William  Steel, 
deceased,  sued  Green  before  the  Hancock  County  Court,  on  a 
demand  for  $31.25.  The  cause  was  submitted  to  the  County 
Court,  and  judgment  was  rendered  against  Green  for  $18.37 
and  costs  of  suit,  at  Februar}'^  term,  1850,  of  that  court.  Green 
took  an  appeal  from  the  County  Court  to  the  Circuit  Court  of 
the  same  county.  At  the  April  terra,  1850,  of  ^he  Hancock 
Circuit  Court,  Minshall,  Judge,  presiding,  the  cause  was  sub- 
mitted to  a  jury,  and  a  verdict  was  found  against  Green  for  a 
like  sum.  Green  moved  for  a  new  trial,  which  was  overruled, 
and  judgment  was  rendered  against  Green  on  the  verdict.  He 
brought  the  cause  to  this  court  by  writ  of  error. 

The  claim  of  Massie  was  for  rent  due  for  the  use  and  occu- 
pation of  land  in  Hancock  County,  for  the  year  1848,  which  was 
to  be  paid  in  one  hundred  and  fifty  bushels  of  corn.  The  land 
was  owned  by  £'teel. 

Wabken  &  Edwards,  for  plaintiff  in  error. 

The  rent  was  payable  to  the  heirs  or  devisees,  and  not  to  the 
executor,  and  the  executor  could  not  sue  for  it.  Williams  on 
Executors,  583  to  586 ;  3  Bacon's  Abr.,  Executor  &  Adm,,  title 
H.  3,  page  62 ;  Toller  on  Executors,  176 ;  7  B.  Monr.  21 :  Wood- 
fall's  Land.  &  Ten.  299. 

Browning  &  Bttshnell,  for  defendant  in  error. 

By  our  statute,  growing  crops  are  assets  in  the  hands  of  the 
executor ;  a  fortiori,  the  rent  part  of  a  growing  crop ;  a  fortiori, 
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the  money  which  becomes  due  in  the  place  of  rent-corn,  where 
the  tenant  fails  to  deliver  the  corn.  It  will  hardly  be  insisted, 
that  where  the  corn  belongs  to  the  executor,  the  money  in  lieu 
of  it  belongs  to  the  heir.  Eev.  Stat.  554,  §§  81,  86,  89,  96  and 
97;  Id.  333,  §1. 

Caton,  J.  This  was  an  action  brought  by  Massie,  as  exe- 
cutor of  Steel,  against  Green,  to  recover  rent  due  the  estate  of 
Steel.  The  evidence  shoM'S  a  yearly  tenancy  of  a  farm  belong- 
ing to  the  estate  of  Steel,  the  lease  of  which  was  made  during 
the  lifetime  of  the  testator.  Steel  died  in  October,  1848,  and 
the  rent  did  not  become  due  and  payable  before  the  December 
following. 

The  defendant  requested  the  court  to  instruct  the  jury,  "  That 
if  the  jury  believe,  from  the  evidence,  thatWilb'am  Steel,  in  his 
lifetime,  rented  this  farm  for  1848,  and  that  the  rent  became  due 
in  1848,  and  that  before  that  time,  the  said  Steel,  the  land- 
lord, died,  leaving  children,  to  whom  the  land  descended  at  his 
death;  that  then  the  executor,  the  plaintiff  in  this  suit,  cannot 
recover  for  such  rent."  This  instruction  the  court  refused  to  give, 
but  instructed  that,  "  If  the  jury  believe,  from  the  evidence,  that 
Green  occupied  Steel's  place  under  an  agreement  by  which  he 
was  to  pay  rent  to  Steel,  and  if  they  further  believe,  from  the 
evidence,  that  said  rent  is  not  fully  paid,  the  plaintiif  is  entitled 
to  recover  the  balance  due  on  said  contract."  To  these  decisions 
the  defendant  excepted.  We  are  satisfied  that  the  judge  of  the 
Circuit  Court  was  mistaken  in  this  view  of  the  law  governing 
this  case.  Rent  accruing  out  of  land  upon  a  lease  granted  by 
the  owner  in  fee,  and  which  does  not  become  due  till  after  the 
death  of  the  lessor,  is  a  chattel  real,  which  descends  to  the  heir 
as  a  part  of  the  inheritance,  and  does  not  go  to  the  executor.  "  If 
A,  seized  in  fee,  grant  an  estate  tail,  or  a  lease  for  life  or  years, 
reserving  rent,  such  rent  as  acrues  after  his  death,  being  inci- 
dent to  the  reversion,  shall  go  to  his  heir  and  not  to  his  executors, 
although  they  are  expressly  named  in  the  covenant."  Toller's 
Executors,  176  (a).  The  same  rule  is  laid  down  in  Williams  on 
Executors,  583 ;  Woodfall,  Land.  &  Ten.  299  ;  Bullock  v.  Snecd, 
13  S.  &  M.  295 ;  McCoy  v.  Scott,  2  Raw.  222.     Indeed,  this 

(a)  Foltz  V.  Prouse,  17  111.  K.,  493 ;  Dixon  v.  Nicoles,  39  111.  R,  884. 
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seems  to  be  the  well-settled  rule  of  the  common  law.  Nor  does 
our  statute  change  the  rule,  as  was  supposed.  The  81st,  86th, 
96th,  and  97th  sections  of  our  Statute  of  "Wills  were  relied  upon. 
The  81st  section  requires  the  executor  or  administrator  to  make 
out  an  inventory  of  the  real  and  personal  estate,  "  whether  the 
same  shall  consist  in  lands,  tenements,  hereditaments,  annuities, 
or  rents,  or  in  goods  and  chattels,  and  rights  and  credits,''  which 
he  shall  return  to  the  office  of  the  Probate  Court.  Admitting 
that  this  refers  to  rent  not  due,  at  the  time  of  the  death  of  the 
testator  or  intestate,  it  by  no  means  follows,  that  the  legislature 
intended  to  vest  the  title  to  the  rent  in  the  executor  or  adminis- 
trator, by  requiring  him  to  include  in  it  his  inventory.  The 
same  argument  would  prove  that  the  title  to  the  real  estate  was 
vested  in  the  executor,  for  that,  too,  had  to  be  included  in  the 
inventory.  The  86th  section  makes  no  reference  to  the  subject 
of  rent,  and  we  do  not  see  that  it  has  any  application  here.  The 
89th  section  is  of  the  same  character  as  the  81st,  and  is  answered 
in  the  same  way.  What  has  been  said  of  the  86th  section  is 
applicable  to  the  96th.  The  97th  section  authorizes  the  execu- 
tor or  administrator  to  sell  the  growing  crops,  or  to  cultivate  and 
harvest  them,  and  then  dispose  of  them  ;  and  declares,  that  the 
proceeds  shall  be  assets  in  their  hands.  Although,  by  the  terms 
of  the  lease,  this  rent  was  authorized  to  be  paid  in  corn,  yet  it 
was  not  a  growing  crop  belonging  to  the  testator.  The  rent  was 
not,  necessarily,  even  a  portion  of  the  crop  grown  upon  the  land. 
The  tenant  was  not  bound  to  cultivate  any  portion  of  the  de- 
mised premises  in  corn ;  and  that  which  was  to  be  paid  as  rent, 
might  as  well  be  grown  on  other  land.  It  was  no  more  a  grow- 
ing crop,  in  the  sense  of  that  statute,  than  as  if  the  rent  was  to 
have  been  paid  in  shingles  or  horses.  Nor  does  the  first  section 
of  our  Landlord  and  Tenant  Act,  afi'ect  this  question.  That 
section  provides,  "In  all  cases  in  which  rent  may  be  due  and  in 
arrear,  on  a  lease  for  life  or  lives,  and  where  lands  shall  be  held 
and  occupied  by  any  person,  without  any  special  agreement,  for 
rent,  it  shall  and  may  be  lawful  for  the  owner  or  owners  of  such 
lands,  his,  her,  or  their  executors  or  administrators,  to  sue  for  and 
recover  such  rent,  or  a  fair  and  reasonable  satisfaction  for  such 
use  and  occupation  by  action  of  debt  or  assumpsit,  in  any  court 
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having  jurisdiction  thereof."  In  this,  it  was  not  the  design  of  the 
legislature  to  change  the  rights  or  liabilities  of  parties,  but  only 
to  specify  the  form  of  the  remedy.  Nor,  in  terms,  does  this  law 
give  the  right  of  action  to  the  executor,  where  the  rent  was  not 
due  at  the  time  of  the  death  of  the  testator,  but  only  in  cases 
where  the  rent  is  due  and  in  arrear,  and  where  the  premises 
are  held  without  any  specific  agreement  for  rent.  E-ent  falling 
due,  after  the  death  of  the  testator  or  intestate,  still  descends  to 
the  heir  as  a  chattel  real,  with  the  estate,  and  he  alone  can  re- 
cover it. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded.  Judgment  reversed. 


Daniel  Seagkaves,  Plain tijff  in  Error,  v.  The  City  of  Alton, 
Defendant  in  Error. 

ERROR  TO  MADISOK 

By  the  act  incorporating  the  city  of  Alton,  it  was  enacted,  that  the  common 
council  should  provide  for  and  take  charge  of  all  paupers  within  the  limits 
of  said  city,  in  consideration  for  which,  certain  privileges  and  equivalents 
were  granted  to  the  city  : 

Hdd^  that  the  obligation  to  support  paupers  was  a  legal  one,  and  might  be  en- 
forced against  the  corporation  ;  and  that  it  became  the  duty  of  the  city  au- 
thorities to  provide  for  the  support  of  paupers  within  the  city. 

Where  the  law  imposes  an  obligation  on  the  corporation,  which  it  refuses  to 
discharge,  it  may  be  held  liable  civilly  at  the  suit  of  a  party  who  sustains 
damage  in  consequence  of  its  refusal. 

An  action  of  assumpsit  may  be  maintained  against  a  corporation  upon  an  im- 
plied contract. 

Except  in  extreme  cases,  a  corporation  cannot  be  made  responsible  to  an  indi- 
vidual for  relief  granted  to  a  pauper,  until  an  opportunity  has  been  offered 
for  the  corporation  to  make  the  necessary  provision. 

A  corporation  must  first  be  put  in  default  before  it  will  be  held  liable  upon  an 
implied  contract. 

If  a  corporation  does  not  provide,  after  notice,  for  a  comfortable  support  of 
paupers,  individuals  may  supply  their  necessities,  and  look  to  the  corpora- 
tion for  remuneration. 

The  case  of  Rouse  «.  The  County  of  Peoria,  3  Gilman,  99,  reviewed  and  ques- 
tioned in  part. 

I 
This  is  a  suit  which  was  brought  by  plaintiff  in  error,  against 

the  defendant  in  error,  at  the  March  term  of  the  Madison  Circuit 
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Court,  1849,  for  the  recovery  of  pay  for  the  support  of  one  Bur- 
rell  Reeves,  who  was  a  pauper,  living  and  residing  in  the  city 
of  Alton.     Heard  before  Underwood,  J. 

There  are  three  counts  in  the  declaration  in  assumpsit. 

The  first  count  alleges  that,  on  the  1st  day  of  February,  1849, 
the  city  of  Alton  was  indebted  to  the  plaintiff  in  the  sum  of 
$350,  for  the  board,  lodging,  washing,  clothing,  medicine,  and 
taking  care  of  said  Reeves,  for  the  space  of  eighty-six  weeks,  at 
special  instance  and  request  of  defendant ;  and  thereupon  de- 
fendant undertook,  &c. 

The  second  account  alleges  tliat,  on  the  1st  of  July,  1847,  and 
from  that  time  to  the  bringing  of  the  suit,  one  Burrell  Reeves 
was  a  pauper  in  the  city  of  Alton,  and  had  been  for  a  longtime 
before  then,  to  wit,  for  the  space  often  years,  and  wholly  unable 
to  support  or  provide  for  himself;  and  being  such  pauper,  was  a 
proper  charge  upon  said  city  of  Alton,  for  support  and  subsist- 
ence ;  and  that  said  plaintiff  had,  from  the  said  first  day  of  July, 
1847,  to  the  first  day  of  February,  1849,  supported  the  said 
Reeves  with  board,  lodging,  washing,  clothing,  and  nursing  in 
sickness,  for  the  space  of  eighty-six  weeks,  at  the  instance  and 
request  of  defendant;  and  in  consideration  thereof,  the  defend- 
ant undertook  and  promised  to  pay  what  plaintiff  deserved  to 
have  therefor,  &c. ;  and  that  he  deserved  to  have  $3,50  per 
week  whilst  he  so  kept  said  Reeves,  of  which  defendant  had  no- 
tice, &c. 

The  third  count  charges  that,  on  the  1st  day  of  February, 
1849,  in  consideration  that  plaintiff  had,  at  the  special  instance 
and  request  of  defendant,  before  that  time,  furnished  and  pro- 
vided meat,  drink,  lodging,  clothing,  and  nursing,  and  other  ne- 
cessaries, for  said  Reeves,  the  said  Reeves  then  and  there  being, 
and  for  a  long  time  before,  a  pauper  in  the  city  of  Alton  afore- 
said ;  and  being  so  indebted  to  the  plaintiff,  the  defendant  then 
and  there,  in  consideration  thereof,  undertook  and  faithfully  pro- 
mised the  plaintiff  to  pay  so  much  as  he  deserved  to  have  ;  and 
he  averred  he  deserved  to  have  the  sum  of  $3.50,  &c.,  and  usual 
breaches. 

To  this  defendant  plead  the  general  issue,  and  a  trial  was  had 
before  a  jury. 
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The  proof  was  conclusive,  showing  that  Reeves  was  a  pauper, 
and  that  the  matter  had  been  several  times  brought  before  the 
attention  of  the  common  council  of  the  city  of  Alton. 

The  plaintiff  below  asked  the  court  to  instruct  the  jury  as  fol- 
lows, to  wit : 

1.  That  if  the  jury  believe,  from  the  evidence,  that  Burrell 

Reeves  was  a  resident  of  the  city  of  Alton  on  the day  of 

July,  1837,  the  day  of  the  passage  of  the  charter,  and  that  he  has 
resided  therein  from  that  day  to  the  1st  of  February,  1849,  and 
that  during  that  time,  or  any  portion  thereof,  he  has  become  a 
pauper,  (that  is,  a  poor  person,  unable  to  support  himself,  and 
that  he  had  no  father,  mother,  child  or  children,  grandchild  or 
grandchildren,  brother  or  brothers,  sister  or  sisters,  unmarried, 
of  sufficient  ability,  to  support  him) ;  and  that  he  was  brought 
to  the  house  of  the  plaintiff  for  support;  and  that  he  gave 
notice  to  the  common  council  of  the  city  of  Alton,  and  re- 
quested them  to  support  such  pauper ;  and  that  the  said  com- 
mon council  neglected  or  refused  to  provide  the  necessary  sup- 
port for  him,  and  that  the  plaintiff  provided  the  same,  and  it  was 
necessary  for  said  pauper,  they  are  bound  to  find  for  the  plaintiff 
what  he  reasonably  deserved  to  have,  for  such  support. 

2.  That  if  the  jury  believe,  from  the  evidence,  that  said  Reeves 
was  a  poor  person,  residing  in  the  city  of  Alton,  and  that  he  had 
become  unable  to  support  himself  from  bodily  affliction;  and 
that  he  had  none  of  those  persons  described  in  the  statute  who 
are  required  to  maintain  their  poor  kin,  and  that  he,  the  said 
Reeves,  was  brought  to  the  house  of  the  plaintiff  wholly  desti- 
tute; and  that  he  notified  the  common  council  of  the  city  of 
Alton  of  that  fact,  and  requested  the  same  to  furnish  him  with 
the  necessary  support ;  and  that  the  said  city,  by  her  agents,  did 
suppl}''  the  said  Reeves  for  any  length  of  time,  as  such  pauper; 
and  that  afterwards  the  said  common  council  of  said  city,  know- 
ing of  the  destitution  and  inability  of  the  said  Reeves  to  support 
himself,  neglected  and  refused  to  provide  for  him  ;  and  that  the 
plaintiff  furnished  such  necessary  support  as  his  condition  re- 
quired, they  are  bound  to  find  for  the  plaintiff,  and  assess  his  da- 
mages to  such  a  sum  as  the  support  was  reasonably  worth,  so 
furnished  by  him. 
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3.  That  if  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff furnished  meat,  drink,  and  raiment  for  the  said  Burrell 
Reeves,  such  as  his  necessities  required,  and  that  he  was  a  pau- 
per, (that  is,  a  person  without  property,  or  ability  to  support  him- 
self),  after  having  notified  the  common  council  of  the  city  of 
Alton  of  his  situation,  and  requested  the  same  to  provide  for  him 
a  support ;  and  their  refusal  or  neglect  to  provide  the  same  for 
him,  they  must  find  for  the  plaintifi"  such  reasonable  sum  as  his 
meat,  drink,  and  clothing  were  reasonably  worth, 

4.  That  if  the  jury  believe,  from  the  evidence,  that  the  com- 
mon council  have  neglected  to  provide,  by  ordinance  or  other- 
wise, for  the  support  of  the  paupers  in  the  city  of  Alton,  and 
that  the  said  Burrell  Reeves  is  a  pauper  who  is  unable  to  support 
himself,  from  bodily  infirmity,  and  that  the  common  council  for 
the  city  of  Alton  was  notified  of  that  fact,  and  neglected  to 
provide  for  him  such  necessary  support,  and  that  the  plaintiff 
furnished  the  same  for  him,  they  are  bound  to  find  for  the 
plaintiff"  such  reasonable  sum  as  the  support  so  furnished  was 
reasonably  worth. 

Which  instructions  were  refused  by  the  court,  and  a  bill  of 
exceptions  taken  thereto. 

And  the  defendant  asked  the  following  instructions,  which 
were  given  : 

1,  That  unless  fhe  jury  believe,  from  the  evidence,  that  Bur- 
rell Reeves  was  a  pauper,  and  that  the  defendant,  or  its  author- 
ized agents,  made  a  special  contract  with  the  plaintiff^,  to  sup- 
port or  render  service  to  him  (the  said  Burrell  Reeves),  they 
must  find  for  the  defendant. 

2,  That  if  the  jury  believe,  from  the  evidence,  that  any  mem- 
bers of  the  Paaper  Committee  of  the  city  of  Alton  gave  money 
to  the  plaintiff,  merely  as  a  gift  for  taking  care  of  Burrell  Reeves, 
it  is  no  evidence  of  a  contract,  and  the  fact  of  the  city  paying 
them  back  the  money  is  not  sufficient  evidence  of  a  special  con- 
tract for  his  support, 

3,  That  unless  the  plaintiff  has  proved  that  the  proper  officers 
of  the  city  of  Alton  requested  tlie  plaintiff  to  render  the  services 
for  which  lie  has  sued,  then  the  jury  should  find  for  the  de- 
fendant. 

47 
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4.  That  if  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff rendered  the  services  mentioned  in  the  declaration,  at  the  ex- 
press request  of  tlie  proper  officers  of  the  city  of  Alton,  then 
they  must  find  for  the  plaintiff;  which  said  instructions  were 
given  as  the  hiw,  and  exceptions  taken  thereto  by  the  plaintiff. 

And  the  jury  i-eturned  a  verdict  for  the  defendant. 

Thereupon  the  plaintiff  moved  tlie  court  for  a  new  trial,  and 
assigned  his  reasons. 

Seagraves  brings  the  cause  to  the  Supreme  Couit,  and  assigns 
errors. 

Seth  T.  Sawyer,  for  plaintiff  in  error. 
Billings  &  Paeson:s,  for  defendant  in  error. 

Treat,  C.  J.  The  9th  section  of  the  "Act  to  incorporate  tlie 
city  of  Alton  "  approved  the  21st  of  February,  1837,  contains 
this  provision  :  "  The  common  council  shall  provide  for,  and  take 
charge  of,  all  paupers  within  the  limits  of  said  city ;  and  to  ac- 
complish this  object,  they  shall  have  the  exclusive  right,  power, 
and  authority  to  license  and  tax  all  ferries,  taverns,  merchants, 
auctioneers,  peddlers,  grocers,  vendors  of  spirituous  liquors  and 
wines,  other  public  houses  of  entertainment,  theatrical  and  other 
shows  and  performances,  within  the  limits  of  said  city." 

This  provision  imposes  on  the  city  the  duty  of  supporting  the 
paupers  within  its  limits,  and  gr^.nts  it  in  return  an  ample  equi- 
valent. The  obligation  is  a  legal  one,  and  may  be  enforced 
against  the  corporation.  It  is  enjoined  by  positive  law,  and  its 
observance  docs  not  rest  in  the  discretion  of  the  corporate  au- 
thorities. The  general  provisions  of  the  statute  declaring  who 
shall  be  considered  paupers,  and  requiring  their  relatives,  when 
of  sufficient  ability,  to  maintain  them,  are  applicable  to  the  city 
of  Alton ;  but  the  particular  directions  of  the  statute  to  over- 
seers of  the  poor  and  justices  of  the  peace  in  regard  to  paupers, 
have  no  force  within  its  limits.  Upon  the  passage  of  the  char- 
ter, the  county  of  Madison  ceased  to  be  liable  for  the  suppoi't  of 
paupers  in  the  city ;  and  the  county  authorities  had  no  longer 
any  superintendence  or  control  over  them.      It  became  the  duty 
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of  the  conimon  council  to  make  competent  i)rovision  for  the  sup- 
port of  paupers  Mdtliin  the  city.  But  a  faihire  on  their  part  to  per- 
form the  duty  will  not  absolve  the  corporation  from  responsibility. 
Where  the  law  imposes  an  obligation  on  a  corporation,  which 
it  refuses  to  discharge,  it  may  be  held  liable  civilly  at  the  suit  of 
a  party  who  sustains  damages  in  consequence  of  its  refusal.  In 
legal  contemplation,  a  corporation  assumes  to  perform  what  its 
charter  enjoins  upon  it,  and  it  is  subject  to  answer  in  a  proper 
action  for  its  default.  And  the  law  is  now  well  settled,  however 
it  may  liave  been  formerly,  that  an  action  of  assum])sit  may  be 
maintained  against  a  corporation  upon  an  implied  contract. 
The  Bank  of  Columbia  v.  Patterson's  Administrator,  Y  Cranch, 
299;  Danforth  v.  Schoharie  Turnpike  Co.  12  Johns.  227;  Over- 
seers V.  Overseers,  3  Serg.  &  Rawle,  117;  The  Baptist  Church 
V.  Mulford,  3  Halstead,  182. 

It  is  undoubtedly  competent  for  the  corporation  to  make  such 
provision  for  the  support  of  its  paupers,  as  it  may  deem  advisa- 
ble. It  may  establish  a  poor-house  for  the  ])urpose,  and  take 
charge  of  the  paupers  directly  ;  or  it  may  contract  with  indivi- 
duals to  support  them,  at  a  stated  compensation.  But  she 
must,  in  some  way,  make  adequate  and  reasonable  provision  for 
their  maintenance.  And,  except  in  extreme  cases,  she  cannot 
be  made  responsible  to  an  individual  for  any  relief  granted  to  a 
pauper,  until  an  apportunity  has  been  afforded  her  to  make  the 
necessary  provision.  It  is  only  npon  her  refusal  or  neglect  so  to 
provide,  after  a  proper  request  has  been  made  for  the  purpose, 
that  she  can  be  held  liable  in  a  civil  action.  An  individual  hac 
not  a  right  to  render  services,  or  provide  food  or  raimant  for  a 
pauper,  at  the  expense  of  the  corporation,  until  her  authorized 
agents  have  been  notified,  and  have  failed  to  furnish  the  neces- 
sary relief.  It  is  only  when  the  corporation  is  clearly  in  default, 
that  she  can  be  held  liable  upon  an  implied  contract.  It  is  pos- 
sible that  cases  may  occasionally  arise,  where  services  may  be 
rendered  to  a  pauper,  without  a  previous  application  to  the  cor- 
poration, for  which  the  party  may  be  entitled  to  compensation, 
such  as  a  severe  accident,  requiring  prompt  and  immediate  at- 
tention. Paupers  are  not  to  be  turned  over  to  the  uncertain 
charities  of  individuals.      The  law  makes  them  a  charge  on  the 
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corporation,  and  it  is  bound  to  provide  them  a  comfortable  sup- 
port. If  she  will  not  do  this  in  the  first  instance,  individuals 
may  provide  for  their  necessities,  and  look  to  the  corporation  for 
remuneration.  The  case  of  the  Trustees  of  Cincinnati  v.  Og- 
den,  5  Hammond,  23,  asserts  the  correct  doctrine  on  this  subject. 
In  that  case,  Ogden  supplied  a  pauper  with  necessaries,  after  an 
unsuccessful  application  to  the  trustees,  and  then  brought  an 
action  of  assumpsit  against  the  township  to  recover  compen- 
sation. The  court  said,  "  The  next  question  to  be  examined  is, 
whether  an  individual,  who  has  furnished  necessaries  to  a  pau- 
per, can  maintain  an  action  against  the  township.  The  solution 
of  this  question  must  depend  upon  the  nature  of  the  obligation, 
which  rests  upon  a  township  to  support  its  poor.  If  it  be 
merely  in  the  nature  of  a  moral  obligation,  then  no  action  can 
be  maintained,  unless  there  has  been  a  previous  request,  or  an/ 
express  promise  on  the  part  of  the  township.  But  if,  on  the 
other  hand,  it  be  an  absolute  legal  obligation,  then  the  law  im- 
plies a  promise,  and  an  action  can  be  sustained.  We  are  of 
the  opinion  that  it  is  of  this  latter  description.  The  Supreme 
power  of  the  State,  by  legislative  enactment,  has  imposed  the 
obligation.  It  is  of  as  much  binding  force  as  the  obligation  of 
a  parent  to  support  his  child,  or  a  husband  his  wife.  We  do 
not  say,  that  in  every  case,  where  an  individual  furnishes  necessa- 
ries to  a  pauper,  he  can  maintain  an  action  against  the  township. 
Complaint  must,  in  the  first  instance,  be  made  to  the  overseers 
of  the  poor.  If  these  neglect  their  duty,  or  if  the  trustees  of 
the  township  refuse  to  make  the  necessary  order,  it  is  right  and 
proper  for  an  individual  to  furnish  a  distressed  pauper  with  the 
necessary  relief,  and  justice,  sound  policy,  and  law,  require  that 
the  individual  performing  the  benevolent  act  should  be  remu- 
nerated." In  Shreve  v.  Budd,  2  Halstead,  431,  it  was  held,  that 
an  action  might  be  maintained  to  recover  the  expenses  of  sup- 
porting a  pauper,  incurred  after  due  notice  to  the  overseer  of  the 
poor ;  and  neglect  by  him  to  provide  the  necessary  relief.  In 
Tomlinson  v.  Bentall,  5  Baruewall  &  Cress  well,  738,  the  parish 
was  held  liable  for  a  surgeon's  attendance  upon  a  pauper,  after 
neglect  by  the  parish  oflicers  to  procure  medical  relief.  See 
also  Wennall  v.  Adney,  3  Bosanquet  &  Puller,  247.     The  de- 
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cisions  in  New  York  and  Yermont,  referred  to  on  the  argument, 
were  made  under  statutes  essentially  different  in  their  provisions, 
from  the  one  imposing  the  duty  on  tlie  city  of  Alton  of  sup- 
porting its  paupers ;  and  they  need  not  he  further  noticed.  It 
was  decided,  in  House  v.  The  County  of  Peoria,  2  Gilman,  99, 
that  a  contract  for  the  support  of  a  pauper  is  not  obligatory  on 
a  county,  unless  it  is  made  by  a  majority  of  the  overseers  of  the 
poor  of  the  district,  and  reported  to  the  County  Court  for  appro- 
val. That  was  the  only  question  in  the  case,  and  with  the  de- 
cision of  it  we  are  content.  It  was  intimated,  however,  that 
where  the  overseers  of  the  poor,  or  the  County  Court,  refuse  or 
neglect  to  discharge  their  duty  concerning  a  pauper,  the  proper 
remedy  is  by  writ  of  mandamus,  and  not  by  suit  against  the 
county.  That  expression  was  not  called  for  by  the  facts  of  the 
case,  and  it  cannot  therelore,  be  considered  as  a  decision  of 
the  court.  But  it  is  not  necessary  for  the  determination  of  this 
case,  to  enter  upon  the  discussion  of  the  question,  as  the  various 
regulations  of  the  statute  respecting  the  support  of  county 
paupers  do  not  apply  to  the  city  of  Alton. 

In  the  present  case,  the  evidence  tended  to  the  conclusion, 
that  Reeves  was  a  pauj)er,  and  properly  chargeable  to  the  corpo- 
ration. It  also  clearly  appeared  that  the  plaintiff,  with  whom 
Reeves  resided,  made  repeated  applications  to  the  city  authori- 
ties for  relief,  which  were  refused.  If  Reeves  was  a  pauper  in 
fact,  the  plaintiff,  by  continuing  to  maintain  him,  pursued  the 
course  that  humanity  prompted,  and  the  law  approved,  and  he 
ought  to  be  remunerated.  The  jury  were  instructed  that  he 
could  not  recover,  unless  the  services  were  rendered  in  pursu- 
ance of  an  express  contract  with  the  corporation.  This  instruc- 
tion was  erroneous  ;  and  as  it  may  have  controlled  the  finding 
of  the  jury,  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 
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"William  "Weir,  Appellant,  v.  David  C.  Stephenson,  Appellee. 
APPEAL  FROM  MACOUPIN. 

In  an  action  of  trespass  for  shooting  steers,  the  defendant  on  the  trial  admit- 
ted the  trespass,  and  proposed  to  take  the  steers  at  their  value,  to  be  found 
by  the  jury,  which,  having  been  done,  he  took  the  steers  and  disposed  of 
them  ;  this  did  not  estop  him  from  taking  an  appeal. 

The  original  action  of  trespass  under  such  an  agreement,  was,  by  consent, 
changed  to  an  action  of  another  character,  and  the  indorsement  on  the  sum- 
mons no  longer  controlled  the  amount  of  the  verdict  and  judgment. 

This  cause  was  heard  at  the  Ma}^  terra,  1851,  of  Macoupin 
Circuit  Court,  WoodsoiN",  Judge,  presiding.  The  facts  are  stated 
in  the  opinion. 

W.  J.  Ferguson,  for  appellant. 
J.  M.  Palmkr,  for  appellee. 

Trumbull,  J.  Stephenson  sued  Weir  before  a  justice  of  the 
peace  in  action  of  trespass  for  shooting  a  yoke  of  steers.  The 
amount  of  the  demand  indorsed  ojn  the  back  of  the  summons  was 
fifty  dollars.  The  trascript  of  the  juctice  shows  that  the  case 
was  submitted  to  a  jury  of  three  men,  wlio  returned  a  verdict, 
"  that  defendant  pay  fifty  dollars  and  take  the  cattle,  and  five 
dollars  damages  and  costs  of  suit."  In  the  Circuit  Court  a  mo- 
tion to  dismiss  the  appeal  was  overruled,  a  trial  had,  and  the 
judgment  of  the  justice  affirmed. 

The  bill  of  exceptions  shows  that  on  the  trial  before  the  justice. 
Weir  admited  shooting  the  steers,  and  proposed  to  take  them 
at  their  value ;  that  the  jury,  acting  upon  this  proposition,  which 
was  assented  to  by  Stephenson,  found  their  value  from  the  evi- 
dence before  them  to  be  fifty  dollars,  and  that  after  the  trial 
Weir  took  possession  of  the  steers  and  subsequently  sold  them. 
The  Circuit  Court  instructed  the  jury  as  follows  :  "  That  if  they 
believe  from  the  evidence,  that  the  jury  below,  under  an  at;ree- 
ment  between  plaintifi*  and  defendant,  found  a  verdict  for  plain- 
tiff", and  that  defendant  afterwards  took  possession  of  the  cattle 
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in  controversy,  and  (.'onvorted  tliem  to  his  own  nse,  he  is  estopped 
in  hiw  from  disputing  the  nnionnt  of  such  verdict  in  this  court." 

This  instruction  was,  we  think,  erroneous.  Tlie  agreement 
before  the  justice  an:iounted  to  nothing  more  than  this  ;  that  Weir 
should  become  the  purchaser  of  tlie  steei's  at  a  price  to  be  tixed 
by  the  jury.  The  only  question  for  the  jury  to  decide  under  the 
agreement  was  as  to  the  value  of  tlie  steers,  and  in  making  their 
decision  they  did  not  act  as  arbitrators,  but  as  jurors.  The  ver- 
dict which  they  returned  was  informal,  and  the  parties,  by  con- 
senting that  the  justice  should  enter  a  formal  judgment  thereon, 
did  not  waive  their  right  to  appeal.  It  did  not  thereby  become 
a  judgment  by  confession,  and  the  Circuit  Court  decided  cor- 
rectly in  refusing  to  dismiss  the  appeal.  By  the  agreement  the 
character  of  the  action  was  entirely  changed,  and  it  became  a 
suit  for  the  value  of  the  cattiC,  to  bo  decided  upon  the  evidence, 
like  any  other  case.  Either  party,  if  dissatisfied  with  the  verdict, 
had  the  right  to  appeal  to  the  Circuit  Court,  where  the  case 
should  have  been  heard  de  novo. 

The  objection,  that  the  judgment  entered  both  by  the  justice 
and  the  Circuit  Court  is  for  more  than  the  amount  indorsed  on 
the  back  of  the  summons,  is  wholy  untenable. 

The  original  action  of  trespass  was  changed  by  consent  of 
parties  into  a  suit  of  another  character,  and  of  course  the  indorse- 
ment on  the  original  summons  could  no  longer  control  the  amount 
of  the  verdict  and  judgment,  as  but  for  the  agreement  would 
have  been  the  case  according  to  the  decision  in  Dowling  v. 
Stewart,  3  Scam.  195. 

After  the  character  of  the  suit  was  changed,  the  plaintiff 
became  entitled  to  recover  the  value  of  the  steers,  provided  such 
value  did  not  exceed  one  hundred  dollars,  the  extent  of  the  juris- 
diction of  a  justice  of  the  peace. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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James  H.  Taylok,  Appellant,  v.  Samuel  Beck,  Appellee. 

APPEAL  FROM  SCHUYLER. 

A  creditor  is  not  bound  to  make  use  of  active  diligence  against  a  principal 
debtor,  on  the  mere  request  of  a  surety.  The  97tli  chapter  of  the  Revised 
Statutes  has  no  application  to  contracts,  other  than  bonds,  bills,  and  notes, 
for  the  direct  payment  of  money  or  property  ;  it  does  not  extend  to  con- 
tracts for  the  performance  of  other  acts,  or  to  agreements  containing  mutual 
covenants ;  it  embraces  only  such  obligations  as  are  transferable  by  indorse- 
ment, so  as  to  vest  the  legal  interest  in  the  assignee. 

A  surety  is  not  permitted  to  discharge  himself,  by  requesting  the  creditor  to 
proceed  against  the  principal ;  the  undertaking  of  a  surety  is  diflerent  from 
that  of  an  indorser. 

It  is  erroneous  to  ask  of  a  witness  his  opinion,  as  to  whether  the  delivery  or 
non-delivery  of  a  portion  of  articles  contracted  for,  was  of  importance  to  a 
party. 

In  an  action  upon  a  contract  to  deliver  an  "  entire  lot  of  broom  brush,"  it  is  erro- 
neous to  instruct  the  jury,  that  if  they  believe,  from  the  evidence,  that  the 
plaintiff  has  substantially  performed  the  agreement,  they  will  find  for  him; 
such  a  contract  is  to  be  performed  in  full,  and  not  by  fragments. 

Where  a  plaintiff'  declares  on  a  contract,  and  alleges  full  performance  on  his 
part,  without  any  count  upon  a  quantum  ineruit,  he  is  bound  to  prove  that  he 
has  fully  performed  the  contract. 

This  was  an  action  of  debt,  commenced  by  James  Beck, 
against  Thomas  Freeman  and  James  H.  Taylor,  in  the  Schuyler 
Circuit  Court,  upon  a  written  agreement  under  seal  in  these 
words,  viz: 

Articles  of  agreement  made  and  entered  into,  between  James 
Beck  of  the  county  of  McDonough  and  State  of  Illinois,  and 
Thomas  Freeman  of  the  county  of  Schuyler  and  State  afore- 
said, witnesseth,  that  the  said  Beck  has  this  sold,  and  binds  him- 
self to  deliver  to  said  Freeman,  his  entire  lot  of  broom  brush, 
raised  by  him  this  year,  on  or  before  the  first  day  of  March  next, 
scraped  and  clean  of  seeds,  and  to  be  delivered  at  the  town  of 
Eushville,  Blinois,  at  the  shop  of  said  Freeman ;  to  be  delivered 
in  good  merchantable  order,  unless  after  using  due  diligence  he 
should  be  prevented  by  accidents  of  weather.  The  said  Free- 
man, on  his  part,  agrees  and  binds  himself  to  pay  to  the  said 
Beck  therefor  the  sum  of  three  hundred  and  fifty  dollars  in  the 
following  manner :  Fifty  dollars  in  merchandise   at   Rushville  ; 
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one  hundred  and  thirty  dollars  on  or  before  the  (15th)  fifteenth 
day  of  October  next ;  sixty-five  dollars  on  or  before  the  first  day 
of  December  next;  and  the  balance  to  be  paid  on  or  about  the 
first  day  of  March  next.  Witness  our  hands  and  seals,  this  3d. 
day  of  August,  A.  D.  1850. 

Thos.  Fkeemak,  [seal] 
')  Surety  on  the  part  of  Freeman, 

Attest  1  &  3      I  J.  H.  Taylor,  [seal] 

y  his 

P.  H.  Walker.  James  X  Beck,  [seal] 

J  mark. 

Declaration  contains  eight  counts. 

1.  Sets  out  the  agreement  according  to  its  legal  efiect ;  but 
in  describing  the  broom  brush  to  be  delivered  by  himself  to  de- 
fendant Freeman,  calls  it  a  "  certain  lot  of  broom  corn  brush." 
The  manner  in  which  plaintiff  avers  performance  is  in  these 
words,  viz: — "Nevertheless  the  said  plaintiff  in  fact  says,  that 
although  he,  the  said  plaintiff,  after  the  executing  of  said  agree- 
ment, pursuant  to  the  said  article  of  agreement,  under  seal  as 
aforesaid,  did,  on  or  before  the  said  first  day  of  March,  A.  D. 
1851,  deliver  to  the  said  defendants  all  and  every  part  of  said 
broom  corn  brush  by  him,  the  s^id  plaintiff,  raised  in  the  year 
A.  D.  185J,  scraped  and  cleaned  of  seed,  and  in  good  merchant- 
able order,  at  the  shop  of  said  Freeman,  at  and  in  the  town  of 
Rushville,  in  the  count}''  of  Schuyler  aforesaid,  yet,  &c."  The 
count  then  proceeds  to  assign  as  breaches,  the  non-payment  of 
all  the  instalments  in  the  contract,  &c. 

2.  Sets  out  the  agreement  and  performance  of  the  plain- 
tiff precisely  like  the  first  count,  but  assigns  as  a  breach  the  non- 
payment of  the  instalment  of  $130,  due  October  15,  1850. 

8.  Is  like  the  counts  1  and  2  in  eve\;y  particular ;  assigns 
for  breach  the  non-payment  of  the  instalment  of  $65,  due  De- 
cember 1,  1851. 

4.  Is  in  every  respect  like  counts  1,  2,  and  3,  but  assigns 
the  breach  in  the  non-payment  of  the  balance,  or  last  instalment 
of  $105,  due  March  1,  1851. 

5.  Attempts  to  set  out  the  contract  in  hceo  verba,  and  is 
substantially  correct,  with  this  exception,  the  signature  of  "Tho- 
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mas  Freeman  "  is  written  at  length ;  and  prefixed  to  the  signa- 
tnre  of  Taylor,  are  these  words, "  security  on  the  part  of  Freeman ;" 
on  the  left  hand  side  of  the  signature,  are  these  M^ords,  "Attest,  1 
and  3,  P.  H.  Walker,"  and  the  residence  of  the  plaintiff  is  stated 
to  be  "  McDonough."  county.  The  averment  of  performance  by 
plaintiff  is  the  same  as  in  counts  1,  2,  3,  and  4 ;  breach,  non- 
payment of"  all  the  instalments. 

6.  Sets  out  agreement  as  in  count  5,  according  to  its  tenor 
and  effect.  The  variances  in  the  body  of  the  instrument,  do  not 
occur  as  in  count  5,  but  they  do  in  the  signatures  and  attesta- 
tion. The  averment  of  performance  is  like  all  of  the  preceding 
counts.  Breach,  non-payment  of  the  instalment  of  $130,  due 
October  15,  1850. 

7.  Sets  out  agreeement  according  to  its  tenor  and  effect ; 
and  in  describing  the  broom  brush  to  be  delivered,  the  agreement 
as  set  out,  uses  these  words,  "certain  lot  of  broom  brush,"  and 
the  same  variances  in  signature  of  Freeman ;  the  words  prefixed 
to  Taylor's  name,  and  in  the  attestation,  occur  as  in  counts  5 
and  6.  The  averment  of  performance  is  like  the  preceding  counts. 
Breach,  non-payment  of  the  $65,  due  December  1,  1850. 

8.  Sets  out  the  agreement,  as  in  counts  5,  6,  and  7.  The 
variances  are  the  same  as  in  count  7.  Averment  of  performance, 
same  as  in  all  of  the  other  counts.  Breach,  non-payment  of  the 
$105,  due  March  1,  1851. 

Defendant  Freeman  filed  6  pleas,  September  15,  1851. 
1  JVb7i  est  factum^  upon  which  an  issue  in  fact  was  joined. 

2.  Payment.     Replication.     Similiter. 

3.  That  plaintift*  did  not  deliver  all  the  brush,  but  negli- 
gently, (fee,  wasted  a  part,  whereby  consideration  has  failed  to 
the  amount  of  $300.  To  this  plaintiff'  replied  with  a  common 
traverse  ;  upon  which  issue  was  joined. 

4.  That  6  tons  of  the  brush  were  not  merchantable,  but 
damaged,  by  which  consideration  has  failed  to  extent  of  $300. 
Replication  traversing  plea,  upon  which  an  issue  in  fact  was 
formed. 

6.  That  plaintifl'  fraudulently  represented  he  had  raised 
30  acres  of  brush  ;  that  he  onl}^  raised  10  acres,  whereby  consi- 
deration has  failed  to  the  extent  of  $300.  Replication  denies 
fraud,  and  issue  is  taken. 
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6.  iV*7  debet,  issue  joined  thereon. 

September  15,  1851.     Taylor  demurred    to   the   declaration  ; 
joinder;  September  16,  demurrer  overruled. 
September  16,  Taylor  filed  8  pleas. 

1.  Nonest  factum,  and  issue  joined  thereon. 

2.  Craves  oyer,  and  avers  that  after  the  time  for  delivery 
of  the  brush  named  in  the  contract,  to  wit,  on  &c.,  he  notified 
and  requested  the  plaintiff  to  bring  suit  immediately  against  de- 
fendant, &c.;  that  the  contract  was  made  in  Schuyler;  that  the 
defendants  both  resided  there  ;  that  the  Circuit  Court  of  said 
county  held  its  first  term  after  said  notice,  on  the  4th  Monday 
in  April,  1851  ;  that  said  court  had  jurisdiction  to  render  judg- 
ment on  said  contract,  &c.;  that  plaintiff  neglected  to  sue,  &c.; 
that  Freeman,  from  the  time  of  said  notice  until  May  15,  185], 
had  lands  and  tenements,  goods  and  chattels,  of  value  sufficient 
to  satisfy  whatever  judgments  recorded  at  the  term  aforesaid 
against  said  defendant,  &c.;  that  after  May,  said  Freeman 
became,  and  has  ever  since  remained  insolvent,  &c. 

3.  Craves  oyer,  and  avers  that  after  the  period  of  time 
fixed  in  said  contract  for  the  delivery  of  said  broom  brush,  to  wit, 
on,  &c.,  defendant  notified  and  requested  plaintiff  to  institute 
and  prosecute  forthwith  a  suit  against  said  defendant,  &c.;  that 
one  term  of  the  Circuit  Court  of  Schuyler  hath  intervened 
between  the  time  of  giving  said  notice,  &c.,  and  the  present 
term  of  this  court ;  that  plaintiff  neglected  to  sue  at  the  first 
terra,  &c. 

4.  Craves  oyer,  and  avers  that  plaintiff  did  not  deliver  all 
of  his  brush  on  or  before  March  1,  1851  ;  that  a  large  quan- 
tity to  wit,  ten  tons,  remained  upon  the  farm  of  the  plaintiff, 
which  he  failed  to  deliver  &c.;  that  after  the  day  fixed  for  the 
delivery  to  wit,  May  15,  1851,  the  said  plaintiff  delivered,  and 
the  defendant  Freeman  received  the  said  residue  of  broom  brush, 
without  the  knowledge  or  consent  of  the  said  defendant  Taylor, 
and  without  any  consultation  with  him,  &c. 

5.  Craves  oyer,  and  avers  that  after  the  making  of  the 
contract,  and  before  the  time  for  the  delivery  of  the  brush  had 
arrived,  to  wit,  on,  &c.,  at,  &c. ;  the  said  defendant  Freeman, 
without  the  knowledge  or  consent  of  the  defendant,  waived  the 
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delivery  of  the  brush  on  the  day  mentioned  in  said  contract,  and 
by  an  agreement  with  said  plaintiff,  extended  the  period  for  the 
delivery,  &c.,  for  a  longer  space  of  time,  to  wit,  until  May  15, 
1851,  which  agreement  was  made,  t!cc.,  without  consulting  with 
the  defendant,  &c. 

6.  Payment.     Replication  and  issue. 

7.  Craves  oyer,  and  avers  that  plaintiff  did  not  deliver  all 
of  the  brush,  within  the  time  stipulated,  but  a  large  quantity 
was  delivered  by  plaintiff,  and  received  by  Freeman  long  after 
the  said  first  day  of  March  to  wit,  on,  &c.,  without  the  know- 
ledge or  consent  of  the  defendant,  &c. 

8.  Craves  oyer,  and  avers  that,  after  the  1st,  2d,  and  3d  in- 
stalments became  due,  and  before  any  part  thereof  had  been  paid 
by  freeman  to  wit,  on,  &c.,  the  said  plaintiff,  without  inform- 
ing the  defendant  of  the  default  of  Freeman,  but  fraudulently 
concealing  said  default,  delivered  to  Freeman  the  whole  of  the 
brush,  &c. 

Plaintiff  demurred  to  Taylor's  pleas,  2,  3,  4,  5,  7,  and  8, 
which  demurrer  was  overruled  as  to  said  pleas,  4,  5,  7,  and  8, 
and  sustained  as  to  pleas  2  and  3.  Plaintiff  then  replied,  tra- 
versing pleas  4,  5,  7,  and  8  and  issues  in  fact  were  formed  there- 
on. Cause  tried,  upon  the  issues  of  fact  aforesaid,  by  a  jury. 
Verdict  rendered  for  plaintiffs,  for  $150  damages  against  both 
defendants. 

Taylor  moved  for  a  new  trial;  overruled,  and  judgment  on 
the  verdict,  for  $150  damages,  and  costs.  Taylor  prayed  an 
appeal. 

.  Bill  of  exceptions  filed,  which  shows  that  the  agreement  here- 
inbefore set  forth  was  offered  in  evidence  by  plaintiff.  Objected 
to  for  vacancies  ;  overruled,  and  exception. 

Testimony  of  Plaintiff'' s   Witnesses. 

James  Blazier :  Resides  near  plaintiff ;  knew  his  brush  crop 
of  1850;  saw  crop  after  it  was  cut;  plaintiff  used  reasonable 
care,  skill,  and  diligence,  in  cultivating,  cutting,  curing,  and  pre- 
paring the  crop  for  market ;  that  his  crop  was  between  five  and 
six  tons;  details  the  negotiations  between  plaintiff  and  Free- 
man, in  August,  1850 ;  that,  during  Avinter  following,  plaintiff 
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delivered  all  the  brush  to  Freeman,  except  a  small  lot  of  about 
800  pounds,  which  was  not  delivered  until  last  of  April,  1851 ; 
this  last  lot  was  damaged;    that  he  had  a  conversation  with 
Freeman,  March  3,  1851,  relative  to  a  contract  between  witness 
and  Freeman,  when  reference  was  made  to  plaintiff's  contract, 
and  Freeman  said,  "  I  have  got  the  old  man's   brush,  and  have 
not  got  yours,"  and  expressed  himself  satisfied  with  the  brush 
he  got  from  plaintiff ;  that,  though   some  of  it  was  damaged,  it 
would  work    itself — (These   declarations    objected    to   by  Tay- 
lor, overruled  ;   exception.)     That,  when  this  conversation  took 
place,  plaintiff  had  not  been  to  Rushville  for  two  weeks  ;  that 
he  never  heard  Taylor  say  any  thing  about  the  contract ;  that 
Freeman  was  a  broom  manufacturer,  resided  at  Rushville,  and 
was  a   good  judge  of  broom   brush.     Plaintiff's  counsel  then 
asked  the  witness  tliis  question  :    "  Whether  the  non-delivery  of 
300  pounds  of  broom  brush,  upon  a  contract  to  deliver  an  entire 
crop,  would  make  any  difi'erence,  or  be  of  much  importance  to 
the  manufacturer."    Witness  replied  :    "  It  would  not."     (Ques- 
tion and  answer  objected  to ;    overruled,  and  exception.)     On 
cross-examination,  witness  said,  he  did  not  know  when  plaintiff 
commenced   delivering  the  brush,  nor  when  last  load  was  de- 
livered; that  he  could  not  swear  plaintiff  delivered  all  of  his  crop, 
but  he  supposed  so  ;  that  he  knew  plaintiff  and  son  were  haul- 
ing brush  to  Freeman  during  the  winter ;  that  he  was  son-in  law 
of  plaintiff 's;  and  that  he  and  Freeman  had  a  difficulty  about 
a  brush  contract. 

William  Hastie,  keeper  of  town-scales  of  Rushville  :  Weighed 
eight  or  nine  loads  of  brush,  delivered  by  plaintiff  to  Freeman; 
two  loads,  delivered  January  21,  1851,  weighing  one  ton  ;  two 
loads,  January  27,  weighing  one  ton  ;  balance  of  the  nine  loads, 
delivered  in  February ;  total  amount  delivered  by  plaintiff  to 
Freeman,  and  weighed  by  witness,  6,725  pounds ;  that  Freeman 
told  witness,  that  plaintiff  had  delivered  some  brnsh  not  weighed. 
Cross-examination  :  Freeman  did  not  say  how  much  was  de- 
livered without  weighing ;  nor  did  witness  remember  when  the 
conversation  took  place. 

Defendants  evidence. 
William  L.  Wilson:    That  he  had  worked  in  Freeman's  shop 
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since  November,  1850;  that  plaintiff  commenced  delivering  his 
brush  in  January,  1851 ;  that  plaintiff's  son  brought  one  load 
just  before  Freeman  went  to  New  Orleans ;  that  Freeman  left 
for  New  Orleans  March  15,  1851,  and  returned  on  14th  or  15th 
April;  that  Collins  Ireland,  one  of  Freeman's  hands,  returned 
from  the  river  March  5,  1851  ;  that,  on  the  morning  of  that  day, 
plaintiff's  son  left  Rushville  for  his  father's  farm  ;  that,  on  the 
day  before,  he  had  brought  down  one  load  of  brush  ;  that  another 
load,  of  300  pounds,  was  delivered  after  Freeman  returned  from 
New  Orleans.  Cross-examination :  One  reason  why  he  knew 
plaintiff' 's  son  had  brought  one  load  after  March  1st  was,  because 
he  knew  the  difference  between  spring  and  winter  weather;  and 
that  plaintiff  was  to  let  Freeman  have  pork;  witness  was  to 
have  some  of  it ;  he  was  particularly  interested  in  getting  the 
pork ;  and  the  talk  about  the  pork  was  just  before  Freeman 
went  to  New  Orleans. 

Collins  Ireland  :  Plaintiff  commenced  delivering  his  brush 
between  January  1  and  27,  1851 ;  four  loads  delivered  between 
those  days  ;  left  for  the  river  January  27,  returned  March  5  ;  a 
small  lot  of  brush  delivered  in  April,  1851,  in  a  damaged  condi- 
tion ;  that  the  brush  delivered  by  plaintiff  to  Freeman  was 
damaged;  that  it  had  been  damaged  in  the  field  and  mow;  that 
it  was  not  scraped  clean,  and  the  points  were  injured  by  the 
machine  ;  that  the  brush,  for  these  reasons,  was  not  merchant- 
able ;  that  the  four  loads  first  delivered  were  damaged,  and  Free- 
man told  plaintiff  so ;  plaintiff  replied,  that  all  of  the  bad  brush 
had  been  delivered,  that  the  balance  would  be  better ;  that  all 
of  the  rest  of  the  brush  was  like  the  first  lot  delivered  ;  he 
saw  no  improvement ;  that  good  brush  was  worth  $60  per 
ton,  the  brush  delivered  by  plaintiff  was  not  worth  more  than 
$40  per  ton.  Cross-examination :  He  could  tell  the  way  in 
which  brush  was  damaged  on  inspection  ;  he  was  a  broom- 
maker,  and  had  been  several  years  ;  that  when  brush  was  injured 
in  the  field,  it  became  spotted,  but  would  generally  bleach  out ; 
when  injured  in  the  mow,  it  was  occasioned  by  being  put  up 
damp  or  wet ;  that  it  would  sweat  and  soften  the  stalks,  and  in 
this  way  become  materially  injured  ;  that  this  lot  of  brush  was 
injured  in  both  ways,  and  could,  not  be  worked  without  con- 
siderable loss. 
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I^lamtiff'^s  instructio7is. 

1.  That,  if  they  believe  from  the  evidence  that  the  plaintiff 
substantially  performed  the  agreement 'on  his  part,  to  be  per- 
formed according  to  the  terms  and  under  the  conditions  and 
restrictions  therein  contained,  he  is  entitled  to  recover  the  amount 
agreed  upon  in  said  contract,  less  the  amount  paid  thereon, 
against  the  said  defendant. 

3.  That  if  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff delivered  to  the  defendant  a  quantity  of  broom  brush  within 
the  time  specified  for  the  delivery  thereof,  and  that  the  defend- 
ant, on  inspection,  received  and  accepted  the  same,  the  said 
plaintiff  has  a  rigiit  to  recover  therefor  in  this  action. 

These  instructions,  numbered  1  and  3,  were  given  by  the 
court,  and  defendant  Taylor  excepted  to  the  same. 

Errors  assigned.  Declaration  insuflicient,  and  plaintifi'^s  de- 
murrer to  Taylor's  pleas  ought  to  have  been  sustained  to  it. 
Sustaining  plaintiff's  demurrer  to  Taylor's  pleas  2  and  3.  Ad- 
mitting the  written  agreement  in  evidence.  Admitting  declara- 
tion of  Freeman.  Permitting  witness,  James  Blazier,  to  give 
his  opinion,  &c.  Giving  plaintiff  instructions,  ]S^os.  1  and  3.  Over- 
ruling motion  for  new  trial.  Yerdict  insufficient.  Rendering 
judgment  for  damages  only. 

The  cause  was  heard  before  Minshall,  Judge,  at  September 
term,  1851,  of  the  Schuyler  Circuit  Court. 

R.  S.  Blackwell,  for  appellant. 

Wareen  &  Edmunds,  for  appellee. 

Treat,  C.  J.  First,  Did  the  court  err  in  sustaining  the  de- 
murrer to  the  second  and  third  pleas  of  Taylor?  These  pleas 
raise  the  question,  whether  the  creditor  is  bound  to  make  use  of 
active  diligence  against  the  principal  debtor,  on  the  mere  request 
of  the  surety.  The  9Yth  chapter  of  the  Revised  Statutes  has 
no  application  to  the  contract  in  question.  The  statute  only 
relates  to  bonds,  bills,  and  notes,  for  the  direct  payment  of  money 
or  property ;  and  does  not  extend  to  contracts  for  the  performance 
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of  other  acts,  or  to  agreements  containing  mutual  covenants.  It 
embraces  only  such  obligations  as  are  transferable  by  indorse, 
ment,  so  as  to  vest  the  legal  interest  in  the  assignee.  Unless, 
therefore,  the  pleas  are  good  at  common  law,  they  must  be  held 
insufficient.  It  is  clear  that  the  third  plea  presents  no  defence  to 
the  action.  It  does  not  show  that  the  surety  has  been  damnified, 
by  the  failure  of  the  creditor  to  prosecute  the  principal.  Indeed, 
it  was  conceded  on  the  argument,  that  this  plea  was  bad,  unless 
the  contract  should  be  held  to  be  within  the  statute.  There  is 
no  rule  of  the  common  law,  nor  principle  of  equity,  that  will 
enable  a  surety  to  relieve  himself  from  liability,  by  a  simple  re- 
quest to  the  creditor  to  proceed  against  the  principal.  The 
English  cases  uniformly  agree,  that  mere  passiveness  on  the  part 
of  the  creditor  will  neither  exonerate  the  surety  at  law  nor  in 
equity.  And,  independent  of  decisions  based  upon  particular 
statutes,  such  is  decidedly  the  weight  of  authority  in  this  coun- 
try. The  notion,  that  the  surety  can  compel  the  creditor  to  active 
diligence  against  ,the  principal,  at  the  hazard  of  releasing  the 
surety,  is  expressly  repudiated  in  the  following  cases  :  Bellows -y. 
Lovell,  5  Pick.  307;  Leavitt  ^.  Savage,  16  Maine,  72;  Bull  v. 
Allen,  19  Conn.  101 ;  Executors  of  Baker  v.  Marshall,  16  Yt. 
522  ;  Davis  v.  Huggins,  3  'N.  Hamp.  231 ;  Croughton  v.  Duvall, 

3  Call,  69  ;  Manning -y.  Shotwell,  2  South.  585  ;  Cass  v.  Howard, 
8  Blackf.  190 ;  Executors  of  Dennis  v.  Rider,  2  McLean,  451. 
It  was  decided  in  Pain  v.  Rickard,  13  Johns.  174,  that,  if  the 
creditor  is  requested  by  the  surety  to  collect  the  debt  from  the 
principal,  who  is  then  solvent,  and  the  creditor  neglects  to  pro- 
ceed against  the  principal  until  he  becomes  insolvent,  the  surety 
is  thereby  discharged,  and  may  avail  himself  of  the  discharge  at 
law.  The  same  doctrine  was  afterwards  asserted,  in  the  case 
of  Cope  V.  Smith,  8  Serg.  &  R.  110.  But  the  courts  in  New 
York  and  Pennsylvania,  although  they  still  adhere  to  the  rule 
established  in  Pain  v.  Packard,  are  evidently  not  satisfied  with 
the  reasons  upon  which  it  was  founded.     In  Kenrick  v.  Borst, 

4  Hill,  650,  CowEN,  Justice,  said :  "  What  principle  such  a  de- 
fence should  ever  have  been  found  to  stand  upon,  in  any  court, 
it  is  difficult  to  see.     It  introduces  a  new  term  into  the  creditor's 

'  contract.     It  came  into  this  court  without  precedent ;  was  after- 
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wards  repudiated  even  by  the  Court  of  Clianeery,  as  it  always 
has  been  both  at  law  and  equity,  in  England ;  but  was  restored 
on  a  tie  in  the  Court  of  Errors,  turned  bv  the  castine;  vote  of  a 
layman.  I  do  not  deny  that  the  error  has  become  inveterate ; 
though  it  has  never  been  treated  with  much  favor."  See  also 
Gardner  v.  Ferree,  1 5  Serg.  &  R.  28  ;  and  Erie  Bank  v.  Gibson, 
1  Watts,  143. 

There  is  no  sound  reason  for  permitting  a  surety  to  discharge 
himself,  by  requesting  the  creditor  to  proceed  against  the  princi- 
pal. The  undertaking  of  a  surety  is  alsolute  in  its  terms ;  and 
not  conditional,  as  is  the  engagement  of  an  indorser.  He  is  di- 
rectly, and  not  contingently  liable  to  the  creditor.  The  latter 
has  a  direct  remedy  against  both  principal  and  surety.  If  the 
obligation  is  joint  and  several,  he  has  an  undoubted  right  to  pro- 
ceed against  the  surety  alone.  It  is  no  part  of  his  contract,  that 
he  will  take  active  measures  to  collect  the  debt.  The  duty  to 
act  rests  with  the  debtors.  All  that  the  surety  has  the  right  to 
require  of  the  creditor  is,  that  no  affirmative  act  shall  be  done, 
that  will  operate  to  his  prejudice;  such  as  an  extension  of  the 
time  of  payment  by  a  binding  arrangement  with  the  principal, 
or  the  giving  up  of  other  securities  for  the  payment  of  the  same 
debt.  The  law  affords  the  surety  a  sufficient  protection.  He 
can  pay  the  debt  the  moment  it  falls  due,  which  is  doing  no 
more  than  he  agreed  to  do  ;  and  immediately  resort  to  the  prin 
cipal  for  reimbursement.  Upon  payment  of  the  debt,  he  may, 
in  equity,  be  subrogated  to  all  the  rights  of  the  creditor.  He 
may  also,  in  the  first  instance,  go  into  equity  to  compel  the  spe- 
cific performance  of  the  contract  by  the  principal.  On  this  sub- 
ject, it  is  said,  in  Story's  Equity  Jurisprudence,  in  §  630:  "If 
their  debt  is  due,  and  the  creditor  does  not  choose  to  call  upon 
the  debtor  for  payment,  the  surety  may  come  into  equity  by  a 
bill  against  the  creditor  and  the  debtor,  and  compel  the  latter  to 
make  payment  of  the  debt,  so  as  to  exonerate  the  surety  from 
his  responsibility.  In  cases  of  this  sort,  there  is  not,  however, 
any  duty  of  active  diligence  incumbent  on  the  creditor.  It  is  for 
the  surety  to  move  in  the  matter."  The  pleas  presented  no  valid 
defence  to  the  action,  and  were  properly  adjudged  insufficient 
by  the  Circuit  Court. 
49 
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Second.  The  opinion  of  the  witness  upon  the  question,  whe- 
ther the  non-delivery  of  a  portion  of  the  brush,  was  a  matter  of 
any  importance  to  Freeman,  was  improperly  received.  The  true 
question  was,  had  the  plaintiff  complied  with  his  contract  to  de- 
liver the  whole  of  the  brush,  and  not  whether  Freeman  was  in- 
jured by  his  failure  to  deliver  a  part.  On  the  principal  of  the 
admission  of  thistestimoney,  if  it  may  be  called  such,  a  party  may 
excuse  himself  from  performing  his  engagement  altogether,  if  he 
can  show  that  the  other  party  would  not  derive  any  actual  benefit 
from  its  performance.  Such  is  not  the  law.  Contracts  are  not 
to  be  thus  mutilated  by  the  mere  opinions  of  witnesses.  Par- 
ties have  the  right  to  make  their  own  agreements  ;  and  it  is  the 
duty  of  the  courts  to  enforce  them,  and  not  to  encourage  their 
violation. 

Tliird.  Did  the  court  err  in  giving  the  first  and  third  instruc- 
tions asked  bj'theplaintifi"?  The  first  instruction  was  erroneous, 
and  well  calculated  to  mislead  the  jury.  It  should  have  been 
more  definite,  in  reference  to  the  performance  of  the  contract. 
It  gave  the  jury  too  wide  a  discretion  in  this  particular.  The 
contract  was  made  to  be  performed  in  full ;  and  it  is  not  to  be 
enforced  in  fragments.  A  party  has  the  right  to  insist  upon  a 
strict  fulfilment  of  his  contract.  An  agreement  to  deliver  a  thou- 
sand bushels  of  wheat  would  not  be  legally  performed  by  the  de- 
livery of  nine  hundred  bushels  only.  The  contract  in  this  case,  to 
deliver  an  "  entire  lot  of  broom  brush,"  would  not  be  properly  com- 
plied with  by  the  delivery  of  nine  tenths  of  the  crop.  And  yet, 
in  either  case,  a  jury  very  likely  would,  under  the  generality  of 
this  instruction,  come  to  the  conclusion  that  the  contract  had 
been  sufficiently  executed.  The  law.  it  is  true,  does  not  regard 
trifles  ;  and,  it  may  be,  that,  on  this  principle,  the  failure  of  the 
plaintiff"  to  deliver  an  inconsiderable  quantity  of  the  brush  would 
not  affect  his  right  to  recover  upon  the  contract,  So  in  the  case 
of  the  contract  to  deliver  wheat,  a  trivial  deficiency  in  quantity 
would  not  be  regarded.  But  the  case  should  have  been  put  to 
the  jury  on  this  ground  ;  and  not  upon  the  ground,  whether  there 
had  been,  in  the  opinion  of  the  jury,  a  substantial  performance 
of  the  contract  {a). 

The  third   instruction  was  clearly    erroneous.     The   plaintiff" 

(o)  Alton,  &c.,  R.  R.,  V.  Northcott,  15  111.  R.,  50;Baird  t.  Eteds,  20  111.  R.,  30. 
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declared  on  the  contract,  and  alleged  full  performance  thereof  on 
his  part.  He  rested  his  right  to  recover  solely  on  the  ground 
that  he  was  in  no  default.  There  was  no  count  upon  a  quantum 
meruit.  In  order  to  recover,  therefore,  he  was  bound  to  prove 
that  he  had  fully  performed  the  contract.  In  an  action  against 
Freeman,  he  might,  perhaps,  under  the  common  counts,  be  enti- 
tled to  recover  upon  a  part  performance.  Whether  he  could 
recover  against  Taylor,  except  upon  a  complete  performance, 
would  present  a  more  serious  question. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


JosiAH  Nesbitt  et  al..  Appellants,  v.  Theodore  Digby  et  al., 

Appellees. 

APPEAL  FROM  PIKE. 

Where  debtors,  who  are  insolvent  and  pressed  for  payment,  convey  all  their 
real  and  personal  estate  to  a  brother  of  one  them,  (after  having  recently  be- 
fore secured  certain  creditors  by  mortgage),  in  consideration  of  five  severe,! 
promissory  notes,  payable  in  two,  three,  four,  five,  and  six  years  from  date, 
the  consideration  in  the  deed  for  the  real  estate  being  only  one  dollar,  with 
an  understanding,  that  the  assignee,  at  his  discretion,  shall  apply  the  pro- 
ceeds of  the  whole  estate  towards  liquidating  the  demands  made  against  the 
assignors ;  such  a  transaction  will  be  condemned  as  a  legal  fraud. 
A  debtor  in  failing  circumstances  is  only  allowed  to  place  his  property  beyond 
,  the  reach  of  his  creditors,  by  making  a  general  assignment  of  all  his  prop- 
erty for  the  benefit  of  his  creditors,  by  devoting  it  fairly  to  the  payment  of 
his  debts,  and  not  with  a  view  to  his  own  advantage,  by  forcing  his  credit- 
ors to  release  their  claims  for  less  than  the  amount  due. 

This  was  a  bill  in  Chancery  filed  in  the  Pike  Circuit  Court, 
by  ISTesbitt  and  Charless,  the  appellants,  for  the  purpose  of  reach- 
ing certain  effects  which  had  been  fraudulently  assigned  by 
some  of  the  appellees,  with  a  design  to  defraud  and  defeat  cre- 
ditors. 

The  bill  states,  that  in  the  year  1847  Theodore  Digby  and  Sun- 
derland G.  Sears  were  the  owners  of  a  large  amount  of  real  estate 

Q__    To  XIM  //I. 
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and  personal  property  in  the  county  of  Pike  and  State  of  Illi- 
nois, and  were  carrying  on  the  business  of  merchandizing  under 
the  style  of  Digby  &  Sears  ;  that  during  said  year  and  before 
that  time  they  became  indebted  to  sundry  persons  in  the  cities 
of  ISTew  Y'ork  and  St.  Louis  in  a  large  amount  for  goods,  to  the 
amount  $4,000  or  $5,000;  that  this  indebtedness  M-as  maturing 
in  the  fall  and  winter  of  1847  ;  that  Joseph  Charless  and  William 
ISTesbitt,  two  of  the  creditors  of  said  firm  of  Digby  &  Sears,  held 
demands  against  them  to  the  amount  of  $500  ;  that  judgments 
were  rendered  on  these  demands  in  the  Pike  Circuit  Court,  and 
executions  were  issued  thoreon,  which  were  returned  "no  pro- 
perty found,"  prior  to  the  filing  of  the  bill  in  this  cause ;  that 
sometime  about  the  month  of  December,  184Y,  (prior  to  the  ren- 
dition of  said  judgments,)  said  Digby  &  Sears,  being  indebted 
at  the  time  to  complainants  and  others,  as  before  alleged,  to  the 
amount  of  $4,000  or  $5,000,  part  of  which  was  due  and  the 
balance  maturing,  and  upon  a  portion  of  which  said  firm  had 
already  been  pressed  for  payment,  resorted  to  a  fraudulent  shift 
to  postpone  and  evade  the  payment  of  their  debts  ;  that  on  the 
10th  day  of  December,  1847,  said  Theodore  Digby,  for  the  con- 
sideration of  one  dollar,  as  expressed  in  the  deed,  conveyed  to 
his  brother,  James  Digby,  a  large  amount  of  real  estate  particu- 
larly described  in  the  bill,  alleged  to  be  of  the  value  of  $4,000 ; 
that  on  the  same  day  Digby  &  Sears  conveyed  to  said  James 
Digby,  for  the  consideration  of  one  dollar,  as  expressed  in  the 
deed,  another  portion  of  real  estate  (described  in  the  bill) ;  that 
about  the  same  time  said  Digby  &  Sears  gave  out  that  they  had 
sold  their  stock  of  goods  to  said  James  Digby ;  that  shortly  after 
said  Theodore  Digby  executed  a  chattel-mortgage  on  all  his 
household  property  to  one  Sarah  Peabody  ;  that  said  convey- 
ances left  said  Digby  &  Sears  without  visible  or  tangible  pro- 
perty subject  to  execution;  that  the  object  of  these  conveyances 
was  to  render  said  Digby  &  Sears  law-proof,  and  to  compel 
their  creditors  to  settle  with  them  on  their  own  terms,  which 
were  fifty  cents  to  the  dollar ;  that  portions  of  said  real  estate 
were,  at  the  time  of  the  execution  of  said  deeds,  under  mortgage 
to  one  Richard  Hays  for  the  sum  of  $800 ;  that  another  portion 
of  said  real  estate  was  under  mortgage  to  one  James  G.  Good- 
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rich  for  about  $1,200.  Bill  charges  that  the  conveyances  to 
James  Digby  were  fraudulent,  and  intended  to  hinder  and  delay 
creditors;  makes  the  two  Digbys,  Sears,  Hays,  and  Goodrich, 
parties ;  waives  answers  under  oath  ;  charges  that  the  Good- 
rich mortgage  has  been  paid,  but  is  kept  on  foot  unsatisfied  for 
fraudulent  purposes ;  prays  an  account  of  the  sums  due  upon 
said  mortgages  ;  that  the  conveyances  to  James  Digby  be  set 
aside  and  the  property  subjected  to  the  judgments  aforesaid. 

Answers  were  filed  by  James  and  Theodore  Digby.  Said  an- 
swers admit  indebtedness  of  Digby  &  Sears,  as  charged  in  the 
bill ;  admit  indebtedness  to  complainant,  as  charged  ;  return  of 
execution,  as  alleged,  and  insolvency  of  Di2:by  &  Sears;  admit 
that  conveyances  were  made  to  James  Digby,  as  charged ;  that 
the  nominal  consideration  was  one  dollar,  but  that  the  real  con- 
sideration was  that  the  property  so  conveyed  was  mortgaged  to 
a  large  amount,  $2,700,  which  James  Digby  assumed  to  pay ; 
that  he  also  executed  to  said  Digby  &  Sears  his  five  promissory 
notes  for  $6,299  in  consideration  of  said  conveyances  and  of 
the  stock  of  goods  ;  supposed  that  the  real  estate  was  not  worth 
more  than  the  incumbrances  upon  it ;  but  agreed  that  if  when  it 
was  sold  it  should  produce  more,  the  balance  should  be  applied 
to  pay  the  debts  of  Digby  &  Sears,  and  that  he  was  to  hold  a 
lien  on  the  real  estate  if  he  overpaid  his  notes  ;  that  he  has  paid 
off  his  notes  in  liquidating  the  indebtedness  of  Digby  &  Sears, 
and  $400,  for  which  he  claims  a  lien  ;  submits  to  a  sale  of  the 
real  estate  subject  to  his  lien  ;  admits  that  about  the  time  of  the 
execution  of  said  deeds  to  James  Digby  they  were  pressed  for 
payment  of  a  debt  to  Bennett  &  Weld;  that  Theodore  Digby 
has  continued  to  reside  in  the  house  situated  on  the  premises 
conveyed  to  James  Digby,  and  to  do  business  for  him  as  a  clerk  ; 
admits  execution  of  chattel-mortgage  to  Peabody,  and  that 
Digby  &  Sears  were  without  visible  property  subject  to  execu- 
tion ;  admits  paj^ment  of  $600  on  the  Goodrich  mortgage  ;  says 
the  balance  is  unpaid.  Answers  make  an  exhibit  of  the  liabili- 
ties and  resources  of  the  firm  of  Digby  &  Sears,  showing  total 
liabilities  of  the  firm,  $7,298,  resources  $4,800,  besides  real 
estate.  The  notes  of  James  Digby  constitute  the  larger  portion 
of  these  resources.     An  account  current  is  also  exhibited  be- 
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tween  Digby  &  Sears  and  James  Digby,  showing  five  notes  due 
from  said  James  Digby  to  said  firm,  amounting  to  $6,295.  No  1, 
$599,  due  two  years  after  date  ;  No.  2,  $1,000,  due  three  years 
after  date;  No.  3,  $1,200,  due  four  years  after  date;  No.  4, 
$1,500,  due  five  years  after  date;  No.  5,  $2,000,  due  six  years 
after  date ;  also  credits  to  James  Digby  in  sundry  ways  for  the 
amount  of  the  four  notes  last  described. 

Amended  bill  charges  that  five  promissory  notes,  one,  two, 
three,  four,  five,  and  six  years'  time,  were  taken  as  the  consider- 
ation of  the  conveyances  to  James  Digby  and  of  the  stock  of 
goods  ;  charges  that  this  transaction  was  colorable,  intended  to 
hinder  and  delay  creditors. 

Answers  of  Digby  admit  that  the  notes  were  taken  as  alleged, 
but  deny  fraud. 

Replication  was  filed  to  these  answers.  The  bill  was  taken 
as  confessed  against  Sears.  Hays  answered,  setting  up  his 
mortgage.  Goodrich  answered,  admitting  payment  of  $600  on 
his  mortgage,  but  says  the  balance  is  unpaid. 

Replication  was  filed  to  these  answers. 

£^vidence. 

Goodrich  swears  that  his  mortgage  was  paid  in  the  years 
1848,  1849,  and  1850,  by  James  Digby,  and  the  mortgage  trans- 
ferred to  him. 

N.  Hart  swears  that  he  holds  a  note  on  James  Digby  for 
$1,200,  (with  a  credit  of  $200,)  dated  December  10th,  1847, 
due  four  years  after  date,  as  collateral  security  for  a  debt  of 
$1,050  due  him  by  Digby  &  Sears. 

O.  Bennett  proves  that  in  the  fall  or  winter  of  1847  he  held  a 
demand  on  Digby  and  Sears,  for  about  $200,  m  the  hands  of 
Grirashaw,  for  collection  ;  that  he  afterwards  took  fifty  cents  on 
the  dollar  for  it,  paid  by  Theodore  Digby  in  the  spring  of  1848  ; 
that  he  was  induced  to  take  this  under  the  representations  of 
Theodore  Digby  as  to  his  circumstances.  Said  Theodore 
ofiered  him  James  Digby's  notes,  on  three  or  four  years'  time, 
for  whole  amount ;  said  that  others  would  settle  with  him  on 
these  terms. 

S.  R.  Gray  proves  that  James  and  Theodore  Digby  are  bro- 
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thers  ;  that  James  was  worth  about  $800  in  real  estate  at  the 
time  of  the  conveyances  to  him,  two  or  three  horses,  and  some 
other  personal  property, 

Augle  proves  the  same. 

O.  M.  Hatch  had  a  conversation  with  Goodrich  some  time  in 
the  spring  of  1849  about  his  mortgage  on  Digby  &  Sears. 
Goodrich  informed  him  that  this  mortgage  had  been  satisfied  by 
some  arrangement  with  Digby.  This  conversation  was  at  the 
instance  of  Grimshaw,  who  held  claims  against  Digby  &  Sears 
for  collection,  and  the  object  of  the  inquiry  was  explained  to 
Goodrich. 

Cause  heard  at  the  March  term  of  the  court,  1851,  and  the 
bill  dismissed,  Minshall,  Judge,  presiding. 

Complainants  appealed.  Agreement  that  either  of  complain- 
ants might  assign  error.  Nesbitt  now  assigns  for  error :  1st, 
That  the  court  erred  in  dismissing  the  bill ;  2d,  That  the  court 
erred  in  not  decreeing  relief. 

J.  Geimshaw  and  M.  Hay,  for  appellants. 

R.  S.  Blackwell,  for  appellees. 

Caton,  J.  This  looks  very  much  like  a  fraudulent  transaction. 
Before  and  at  the  time  of  the  sale  of  this  property  to  James 
Digby,  the  validity  of  which  is  now  questioned,  Digby  &  Sears 
were  indebted  to  various  persons  in  the  sum  of  about  $10,000. 
Of  this,  about  $2,700,  due  to  several  persons  in  various  amounts 
had  been,  a  few  days  before  the  sale,  secured  by  several  mort- 
gages upon  the  real  estate  sold  to  James  Dig  jy.  In  December, 
1846,  Theodore  Digby  and  Digby  &  Sears  convey  to  James 
Digby  all  of  their  real  and  personal  estate,  including  the  real 
estate  mentioned  in  the  bill,  and  two  stocks  of  goods,  with  which 
the  firm  had  been  doing  business.  What  was  the  value  of  the 
real  estate  the  testimony  does  not  inform  us ;  but  it  appears 
that  the  stocks  of  goods  were  worth  about  $3,500.  The  deeds 
of  conveyance  for  the  real  estate,  express  the  consideration  of 
one  dollar.  The  answers  show,  that  at  the  time  of  the  transfer 
of  the  real  and  personal  estate,  and  in  consideration    thereof, 
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James  Digby  executed  to  Digby  &  Sears,  his  five  several  pro- 
missory notes,  for  the  agojregate  sum  of  $0,299,  payable  in  two, 
three,  four,  five,  and  six  years  from  date.  The  answers  further 
show,  that  it  was  agreed  between  the  parties,  at  the  time,  and  as 
a  part  of  the  original  transaction,  that  James  Digby  should  pay 
these  notes  by  liquidating  that  amount  of  the  indebtedness  of 
Digby  &  Sears,  and  that  he  should  sell  the  real  estate,  and 
with  the  proceeds  pay  off  the  incumbrances  upon  it  ;  and  if 
there  should  be  any  surplus,  to  apply  that  also  in  the  payment 
of  the  debts  of  the  firm.  At  the  time  of  the  transfer  the  cre- 
ditors were  pressing  their  demands  against  the  firm. 

These  are  the  leading  features  of  the  transaction,  about  which 
there  is  no  dispute,  and  it  admits  of  but  one  construction.  The 
purpose  to  be  subserved  b_y  it,  is  hardly  attempted  to  be  dis- 
guised. That  was  to  place  all  of  the  property  of  the  debtors 
beyond  the  reach  of  their  creditors.  The  debtors  were  insolvent; 
their  creditors  importuning  for  their  pay.  They  transfer  all 
their  property,  both  real  and  personal,  to  a  brother  of  one  of  the 
debtors,  upon  such  terms  as  leaves  it  out  of  their  power  to  pay 
one  dollar  of  their  debts,  at  least  before  the  expiration  of  two 
years,  and  leaving  nothing  within  the  reach  of  the  creditors 
with  which  they  may  seek  satisfaction.  The  real  estate  is  ex- 
pressed to  be  conveyed  for  a  nominal  consideration,  but,  as  the 
defendants  say  in  their  answer,  with  the  secret  trust  to  pay  the 
debts  of  the  grantors.  It  is  not  even  pretended  that  this  was 
an  absolute  sale  of  the  property.  If  this  transaction  had  ex- 
pressed upon  its  face,  what  the  parties  now  say  it  really  was, 
an  assignment  in  trust  to  pay  the  debts  of  the  assignors,  it  could 
not  stand  the  test  of  legal  scrutiny  for  a  moment.  As  an  assign- 
ment in  trust  to  pay  creditors,  it  is  void,  because  it  fails  to  fix 
the  rights  of  the  creditors,  or  to  secure  them.  After  the  pay- 
ment of  the  second  debt,  everything  is  left  to  the  discretion  of 
the  trustee.  He  may  pay  whom  he  pleases,  and  when  he 
pleases.  He  is  at  liberty  to  coerce  the  other  creditors  into  such 
a  compromise  as  he  may  choose  to  dictate.  He  is  not  bound  to 
distribute  the  fund  pro  rata  among  all  the  creditors,  or  to  pay  it 
to  any  specified  creditors.  With  the  funds  in  his  hands  beyond 
the  reach  of  legal  process,  he  might  say  to  any  creditor,  unless 
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you  will  take  fifty  cents  on  the  dollar  and  release  your  claim, 
you  shall  get  nothing,  for  enough  will  be  found  before  the  expi- 
ration of  six  years,  who  will  be  glad  to  do  so,  and  thus  absorb 
all  the  fund.  No  matter  what  may  have  been  the  real  motives 
of  the  parties,  this  feature  of  the  transaction  is,  of  itself,  suffi- 
cient to  condemn  it,  as  a  legal  fraud.  Put  the  most  favorable 
construction  upon  it  possible,  and  the  true  features  of  the  trans- 
action aie  covered  by  a  very  flimsy  veil.  A  debtor  in  failing 
circumstances  is  only  allowed  to  place  his  property  beyond  the 
reach  of  his  creditors,  by  making  a  general  assignment  of  all 
his  property,  when  he  does  so  for  the  benefit  of  the  creditors,  by 
devoting  it  fairly  to  the  payment  of  his  debts,  and  not  w'ith  a 
view  to  his  own  advantage,  by  forcing  them  to  release  their 
claims  for  less  than  the  amount  due. 

When,  in  December,  184T,  Digby  &  Sears  found  their  debts 
pressing  upon  them,  it  was  their  duty  so  to  arrange  their  affairs 
as  to  meet  their  liabilitief,  with  the  means  at  their  disposal. 
How  did  they  discharge  this  duty  ?  Instead  of  disposing  of  their 
property,  so  as  to  enable  them  to  meet  their  accruing  liabilities, 
they  sold  it  ail  to  a  confidential  friend,  on  a  credit  of  from  two.  to 
six  years.  Without  any  security,  they  took  the  notes  of  the  pur- 
chaser for  between  $6,000  and  $7,000,  when  he  was  entirely 
irresponsible  for  that  amount ;  for  the  evidence  shows  that  he 
was  not  worth  more  than  $1,000  or  $1,200  at  that  time.  ISTow, 
would  any  sane  man,  acting  in  good  faith,  with  a  design  to 
meet  his  pressing  liabilities,  adopt  such  a  course  ?  How  could 
he  expect  to  meet  liabilities  now  due,  when  he  put  all  his  means 
beyond  his  own  control  for  at  least  two  years  and  most  of 
them  for  a  much  longer  time  ?  The  bare  statement  of  the  pro- 
position is  sufficient  to  show  the  bad  faith  of  the  transaction. 
This  assignment  was  not  made  by  the  assignors  with  the  design 
to  devote  their  property  fully  and  fairly  to  the  payment  of  their 
debts,  but  with  the  design  to  force  their  creditors  into  a  compro- 
mise, for  their  own  advantage.  This  was  not  a  sale  in  the 
ordinary  course  of  business,  on  a  credit.  On  the  contrary,  it 
was  an  entire  disposal  of  all  the  debtors'  property,  a  breaking 
up  of  their  business,  and  virtually,  a  dissolution  of  their  part- 
nership. It  was  not  a  sale  in  continuation  of  their  business, 
50 
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made  in  an  honest  struggle  to  retrieve  their  fortunes ;  but  it  was 
an  abandonment  ot  their  business,  and  an  evident  rehnquish- 
ment  of  all  hope  of  future  success,  and  evincing  only  a  hope  of 
a  future  compromise  with  their  creditors.  Here  was  no  mistake 
of  judgment  in  an  honest  endeavor  to  meet  their  liabilities,  but 
a  transaction  clearly  evincing  a  deliberate  design  to  set  their 
crechtors  at  deliance. 

Nor  can  James  Digby  claim  the  character  of  a  bona  fide  pur- 
chaser, without  notice  of  the  intended  fraud.  The  answers 
show,  that  he  was  cognizant  of  the  nature  and  extent  of  the 
indebtedness  of  Digby  &  Sears,  and  indeed,  of  all  the  circum- 
stances which  show  the  transaction  to  be  fraudulent.  He  was 
aware,  and  participated  in  the  design  of  the  debtors  to  place 
the  property  beyond  the  reach  of  the  creditors.  Indeed,  he  was 
the  willing  instrument,  in  the  hands  of  the  debtors,  to  force  the 
creditors  into  satisfactory  terms.  As  against  the  creditors,  we 
must  hold  this  transfer  to  him  to  be  void. 

The  complainants,  by  their  bill,  only  seek  to  subject  the  real 
estate,  which  was  transferred  to  James  Digby,  to  the  payment 
of  their  judgments,  after  satisfying  the  amount  justly  due  upon 
the  mortgages.  This  record  shows,  that  the  Goodrich  mortgage 
has  been  paid.  Goodrich  swears  that  James  Digby  paid  him 
the  amount  of  his  claim  upon  that  mortgage,  and  took  an  as- 
signment thereof  to  himself.  James  Digby  says,  in  his  answer, 
that  pursuant  to  the  agreement  which  he  had  made  \\ith 
Digby  &  Sears,  at  the  time  of  the  assignment,  he  had  paid  to 
Goodrich  $600  upon  the  mortgage,  and  that  the  balance  re- 
mains unpaid  ;  but  says  nothing  about  the  assignment.  If  he 
made  the  payment  to  Goodrich  under  that  agreement,  he  made 
it  with  the  funds  of  Digby  &  Sears;  and  there  is  no  pretence 
that  the  payment  was  not  made  for  them,  and  on  their  account. 
If  the  Goodrich  inortgage  has  been  paid,  it  has  been  paid  by 
them  through  their  agent ;  and,  as  Goodrich  says  it  has  been 
paid,  we  must  treat  it  as  satisfied.  So  long  as  James  Digby 
was  acting  as  the  agent  of  the  debtors  in  paying  the  mortgage,- 
he  could  not  continue  it  as  a  subsisting  lien  upon  the  premises, 
by  taking  an  assignment  of  it  to  himself. 

For  aught  that  appears  upon  this  record,  the  other  mortgages 
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appear  to  be  valid  and  subsisting  liens  upon  the  premises  de- 
scribed in  them;  but  as  it  is  probable  that  the  premises  left 
unincumbered  by  the  satisfaction  of  the  Goodrich  mortgage, 
will  be  sufficient  to  satisfy  the  amount  due  the  complainants,  it 
may  not  be  necessary  to  inquire  how  much  is  due  upon  the 
other  mortgages. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the 
suit  remanded,  with  instructions  to  that  court  to  enter  a  decree 
declaring  the  conveyances  from  Digby  &  Sears  to  James  Digby 
to  be  fraudulent  and  void,  as  to  the  creditors  of  Digby  &  Sears ; 
also  declaring  that  the  mortgage  to  Goodrich  has  been  paid  and 
satisfied,  and  directing  that  so  much  of  the  real  estate  mentioned 
in  the  bill,  as  may  be  necessary  to  pay  the  amount  due  the 
complainants,  be  sold  for  that  purpose,  subject  to  bona  fide  in- 
cumbrances existing  upon  the  premises,  and  that  the  defendants 
pay  the  costs.  Decree  reversed. 


Adam  Shafek,  Plaintiff  in  Error,  v.  John  Davis,  defendant  in 

Error. 

ERROR  TO  BROWN. 

Courts  of  equity  will  relieve  parties  against  mistakes  of  fact,  but  not  against 
mere  mistakes  of  law. 

Adam  Shafer  brought  suit  in  the  Brown  Circuit  Court  against 
John  Davis,  for  trespass  in  breaking  his  close  and  taking  and 
carrying  away  rails,  damaging  grass,  &c.,  at  the  September 
term,  1849. 

Said  John  Davis  filed  his  bill  on  the  chancery  side  of  said 
court,  for  an  injunction  to  stay  proceeding  on  said  suit  at  law, 
setting  out,  that  on  the  10th  day  of  April,  1848,  said  Davis  was 
the  owner  in  fee  of  S.  E.,  S.  E.  Sec.  16,  1  S.  4  W.,  the  premises 
upon  which  the  trespass,  in  said  suit  at  law,  is  charged  to  have 
been  committed ;  that  he,  Davis,  sold  said  premises  to  one  Gil- 
lis,  by  contract  in  writing,  and  reserved  the  fences  around  a  cer- 
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tain  improvements  thereon,  with  right  to  remove  the  same  ;  that 
Gillis  sold  to  Shafer,  and  he,  Davis,  at  the  request  of  Gillis  and 
Shafer,  to  save  the  expense  of  making  two  deeds,  conveyed  the 
said  premises  by  deed  to  Shafer,  and  did  not  reserve  said  rails ; 
that  he  did  not  reserve  the  rails  in  the  deed,  because  he  did  not 
know  the  etfect  of  said  deed  without  reservation ;  that  chafer 
knew  of  the  said  reservation  of  the  rails,  and  bought  subject  to 
it ;  that  Shafer  and  Gillis  combined  to  defraud  said  Davis,  in 
procuring  deed  from  him  to  said  Shafer  without  reservation. 

Prays  injunction,  &c.     Injunction  granted.  Defendant  moved 
the  court  to  dissolve  said  injunction.     Motion  was  overruled. 

Answers.  The  said  Adam  Shafer  filed  answers  and  amended 
answers.  Admits  the  fee  in  Davis,  as  stated  in  the  bill ;  the  sale 
to  Gillis,  as  stated  in  the  bill,  by  agreement  in  writing  ;  and  after 
he  purchased  said  premises,  he  was  informed  that  said  rails  were 
reserved  by  Davis,  but  denies  that  the  said  reservation  was  con- 
tained in  the  said  agreement  of  sale,  or  in  any  other  writing ; 
admits  said  Gillis  sold  to  said  Shafer,  and  delivered  to  him  the 
said  written  agreement,  and  by  parol  authorized  him  to  obtain  a 
deed  of  said  premises  from  said  Davis ;  that  said  Davis,  at  the 
request  of  Shafer  and  Gillis,  executed  a  deed  of  said  premises 
to  Shafer  without  reservation.  Denies  all  combinations  (and 
fraud)  to  defraud  Davis,  or  to  procure  said  deed;  but  says  they 
applied  to  said  Davis  in  good  faith,  and  asked  a  deed  under  and 
by  virtue  of  said  written  agreement,  and  requested  the  deed  to 
be  made  to  Shafer  instead  of  Gillis,  and  not  for  the  purpose  of 
of  defrauding  Davis.  Denies  that,  at  the  time  of  the  sale,  he 
knew  the  rails  had  been  reserved,  and  belonged  to  Davis,  and  he 
had  right  to  enter  and  take  them.  Denies  that  he  knew  that 
said  Gillis  had  no  right  to  the  said  rails.  But  states,  on  the  con- 
trary, that  he  did  know  said  Gillis  had  a  claim  and  right  to  said 
rails,  and  charges  the  fact  to  be,  that  before  the  sale  from  Gillis 
to  Shafer,  he,  Shafer,  applied  to  Davis,  to  know  if  said  land, 
rails,  and  fences  thereon,  belonged  to  said  Gillis,  and  said  Davis 
informed  him,  Shafer,  that  Gillis  was  the  owner  of  the  land,  rails, 
and  fences  thereon  ;  that  he,  Davis,  had  sold  the  said  rails  to  Gil- 
lis, and  Gillis  was  to  pay  him  $27  therefor.  Denies  that  he 
knew,  at  said  sale  of  Gillis  to  him,  that  Davis  was  the  lawful 
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owner  of  said  rails,  but  charges  that  he  did  not  know,  at  that  or 
any  other  time  thereafter,  that  said  Davis  was  the  owner  of  said 
rails  by  virtue  of  said  written  agreement  or  otherwise,  but  be- 
lieved always,  after  Davis  informed  him  of  Gillis's  interest  in 
said  premises,  rails,  and  fences,  that  said  rails  had  been  sold  by 
said  Davis  to  said  Gillis,  and  said  Gillis  had  good  right  to  sell 
the  same;  and,  at  the  time  said  deed  was  made  to  him,  he  did 
not  know  that  said  rails  were  reserved  in  the  original  sale ;  that 
before  and  up  to  time  of  the  deed  of  Davis  to  Shafer,  said  Gillis 
was,  both  at  law  and  in  equity,  the  owner  of  said  rails  and 
fences ;  and  the  legal  and  equitable  title  thereto  passed  to  said 
Shafer,  both  by  the  contract  and  consent  of  said  Davis  and  Gil- 
lis.    Denies  all  fraud. 

Defendant  moved  to  dissolve  the  injunction.  Motion  over- 
ruled. 

No  replication  is  filed. 

Cause  heard  upon  bill,  answers,  exhibits,  and  oral  testimony, 
before  Minshall,  J. 

Decree  making  injunction  perpetual,  enjoining  and  restraining 
said  Shafer,  his  agents,  attorneys,  and  others,  from  proceeding  in 
said  action  of  trespass,  or  any  other  action  or  suit  against  said 
Davis,  involving  the  title  of  said  rails,  and  decreeing  that  said 
Shafer  pay  the  costs,  and  awards  execution  therefor. 

Williams  &  Lawkence  and  Wakuen  &  Edmonds,  for  plain- 
tiff in  error. 

R.  S.  Blaokwrll,  for  defendant  in  error. 

Treat,  C.  J.  This  decree  cannot  be  sustained.  The  bill  dis- 
closes no  case  for  the  interfei^nce  of  a  court  of  equity.  It  does 
not  call  for  a  discovery  of  facts,  to  aid  the  complainant  in  his 
defence  to  the  action  at  law.  !N^or  does  it  seek  to  reform  the 
conveyance.  It  does  not  allege  that  any  mistake  was  made  in 
the  writing  of  the  instrument.  The  complainant  does  not  pre- 
tend that  he  executed  the  deed  under  the  impression  that  it  con- 
tained a  reservation  of  the  fence.  Un  the  contrary,  he  expressly 
states  that  he  did  not  require  the  reservation  to  be  inserted,  be- 
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cause  lie  considered  it  unnecessary.  He  sets  up  no  mistake  of 
fact,  but  simply  a  mistake  of  law.  This  ignorance  of  his  legal 
rights  will  not  avil  him  (a).  He  charges  a  fraudulent  combination 
between  the  defendant  and  Gillis,  to  procure  a  conveyance  of 
the  land  without  any  reservation  of  the  fence.  But  he  does  not 
allege  that  he  was  induced  by  their  representations  or  artifices  to 
execute  the  deed  in  question.  Such  a  general  charge  of  fraud 
cannot  be  regarded.  The  only  pretence  for  sustaining  the  bill, 
is,  that  the  complainant  was  mistaken  as  to  the  legal  effect  of 
the  conveyance.  Courts  of  equity  will  relieve  parties  against 
mistakes  of  fact,  but  not  against  mere  mistakes  of  law. 
The  decree  must  be  reversed,  and  the  bill  dismissed. 

Decree  reversed. 


Samuel  Meery,  Plaintiff  in  Error,  t'.  John  Bostwick  and  Geokge 
Seebek,  Defendants  in  Error. 

ERROR  TO  MADISON. 

A  conveyance  made  to  one  who  is  a  creditor  of  the  vendor,  if  made  under  cir- 
cumstances of  suspicion,  and  tainted  witli  fraud  in  law,  will  be  set  aside. 

If  a  crditor  who  has  two  judgments  proceeds  to  sell  on  one,  and  within  the 
same  year  sells  the  same  property  on  the  other,  a  judgment  creditor,  who 
redeems  from  the  first  sale,  will  hold  the  property  as  against  the  second  sale. 

The  right  of  a  debtor  to  redeem  his  property  sold  on  execution,  within  twelve 
months,  cannot  be  defeated  by  selling  the  same  property  on  a  second  execu- 
tion. 

Merry,  the  complainant,  and  plaintiff  in  error,  recovered  two 
judgments  against  Bostwick,  one  at  the  January  term,  1838,  of 
the  Alton  Municipal  Court,  the  other  at  the  February  term, 
1838,  of  the  Madison  Circuit  Court.  Upon  the  Judgment  first 
rendered  an  execution  was  issued,  and  levied  upon  the  property 
in  controversy,  in  virtue  of  which  the  property  was  sold,  and 
Merry  became  the  purchaser.  An  execution  was  also  issued 
upon  the  second  judgment,  which  was  levied  upon  the  same 
property,  and  Merry  also  became  the  purchaser  at  the  second 
sale.  Seeber  became  a  judgment  creditor  of  Bostwick,  and 
within  fifteen  months  of  the  date  of  the  first  sale  redeemed  the 

(o)  Sibley  v.  McAvoy,  15  111.  R.,  109,  and  notes;  McClosky  v.  McCormick,  44  111.  B.,  338  ; 
Wood  V.  Price,  46  111.  R.,  439. 
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property.  Tlie  bill  filed  states  nothing  of  the  first  judgment,  and 
seeks  to  hold  the  property  under  the  sale  upon  the  junior  judg- 
ment, as  against  Seeber,  who  had  redeemed  from  the  senior 
judgment  as  a  judgment  creditor. 

In  1845,  the  plaintifi"  in  error  filed  his  bill  against  the  defend- 
ants in  error,  setting  forth  in  substance,  that  he,  plaintiff, 
obtained  a  judgment  of  $2,105.66f,  and  costs,  against  John 
Bostwick,  one  of  said  defendants,  in  the  Madison  Circuit  Court, 
at  the  February  term,  1838 ;  that  an  execution  was  issued  on 
said  judgment,  and  levy  made  on  the  south-west  quarter  of  sec- 
tion thirty-two,  and  east  the  half  of  the  north-west  quarter  of  sec- 
tion thirty-two,  all  in  township  six,  range  nine  west,  on  the  16th 
December,  1838,  ai.d  a  sale  made  of  said  property  to  plaintiff, 
on  the  27th  January,  1840,  at  |200 ;  that  said  property  was 
not  redeemed,  and  that  the  sheriff  made  and  delivered  a  deed 
thereof  to  plaintiff;  that  the  plaintiff  also  took  another  execution 
in  said  judgment,  dated  28th  February,  1838,  and  by  virtue 
thereof  levied  upon  a  piece  of  land  described  as  follows:  "The 
splendid  house,  out-houses,  and  about  six  acres  of  land  upon 
which  they  are  situated  in  upper  Alton,  the  late  residence  of 
John  Bostwick,  which  premises  are  more  particularly  described, 
as  follows,  to  wit :  begining  at  the  east  side  of  Seminary  street, 
in  Upper  Alton,  Madison  county,  Illinois,  at  the  line  between 
section  six  and  seven,  in  town  five  north,  range  nine  west,  and 
running  on  said  section  line  east  forty  rods;  thence  south,  five 
degrees  east,  twenty-four  rods  ;  thence  west,  forty  rods  to  Semi- 
nary street ;  thence  north,  five  degrees  west,  on  the  east  side  of 
Seminary  street,  twenty-four  rods,  to  the  place  of  beginning, 
containing  six  acres  of  land,  more  or  less;"  which  last-named 
execution,  which  was  levied  on  the  last  above-named  land,  was 
returned  to  the  clerk's  office  before  a  sale  of  said  land  was 
made ;  that  a  venditioni  exponas  was  duly  issued  on  the  6th  day 
of  November,  1838,  commanding  the  sheriff  of  Madison  to  sell 
the  property  thus  levied  upon,  who  sold  the  same  to  the  plaintiff, 
after  having  duly  given  notice  of  the  sale  as  required  by  law,  at 
the  sum  of  |300 ;  that  the  sheriff  made  a  deed  therefor  to  the 
plaintiff,  after  the  time  of  redemption  had  expired,  the  same  not 
having  been  redeemed.     That  all  the  property  mentioned  herein 
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was  levied  upon  as  the  property  of  the  defendant  Bostwick. 
That  Bostwick  was  the  owner  of  said  property,  with  some  per- 
sonal property,  and  being  in  apparent  good  credit  from  having 
the  possession  of  the  property  aforesaid,  the  plaintiff  was  induced 
in  June  1836,  to  contract  the  debt  with  Bostwick,  on  which  his 
judgment  was  obtained.  That  in  October  1836,  Bostwick,  who 
was  then  insolvent,  and  for  the  purpose  of  defrauding  plaintiff, 
his  creditor,  made  a  deed  of  the  lands  herein  described  to  the 
defendant,  George  Seeber,  his  son-in-law,  for  the  nominal  consid- 
eration of  $12,000 ;  and  that  Seeber,  with  full  knowledge  of 
Bostwick's  insolvency,  and  with  a  knowledge  that  Bostwick 
intended  to  defraud  the  plaintiff,  and  without  paying  any  consid- 
eration therefor,  took  a  deed  of  said  premises,  from  him,  Bost- 
wick. That  since  said  deed  was  made  to  Seeber,  Bostwick  has 
always  remained  in  possession  of  said  property,  and  has  made 
extensive  improvements  thereon  with  his  own  money.  That 
from  the  date  of  said  deed  until  now,  Bostwick  has  enjoyed 
the  use  and  possession  of  all  the  property  in  the  bill  mentioned. 
That  Bostwick  has  always  professed  to  be  the  owner  of  said 
property,  and  has  observed  the  same  care  in  its  preservation  as 
the  real  owner  would  do,  and  has  not  accounted  at  any  time  to 
Seeber  for  its  use.  Has  also  paid  all  taxes  thereon.  That 
Bostwick  was  insolvent  when  the  plaintiff's  debt  was  contracted, 
and  when  his  judgment  was  rendered ;  and  that  Bostwick  had 
no  other  property  except  that  in  the  bill  mentioned,  out  of  which 
to  make  the  said  judgment.  Charges  combination  and  fraud, 
and  prays  that  a  decree  may  be  made,  requiring  defendants  to 
deliver  possession  of  the  property,  and  to  make  a  deed  of  the 
property  mentioned  herein  to  plaintiff,  and  to  his  heirs  and  assigns; 
and  on  failure  to  do  so,  that  a  commissioner  be  appointed  to 
make  such  deeds ;  and  also  praying  that  the  said  deed  to  Seeber 
be  declared  by  a  decree  to  be  null  and  void,  as  to  said  plaintiff, 
and  for  such  other  relief  as  to  equity  and  good  conscience  shall 
appertain.  Also,  that  the  answers  may  be  without  oath.  To 
which  bill  Bostwick  answers  ;  admitting  the  judgment  of  plain- 
tiff, and  a  levy  and  sale  of  the  property  mentioned  in  the  bill ; 
and  that  there  was  no  redemption,  and  that  the  sheriff'  made 
deeds,  &c.;  but  denies  that  plaintiff  derived  any  title  from  said 
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sales,  denying  that  he  had  title  to  said  property  when  the  sales 
were  made ;  and  that  the  sale  of  the  six  acres  of  the  land  was 
void  for  want  of  a  proper  description,  and  makes  the  executions 
on  which  the  land  was  sold  a  part  of  his  answer ;  admits  that 
all  said  land  was  levied  upon  and  sold  as  Bostwick's  property, 
and  that  he  owned  it  in  the  spring  of  1836.  Denies  that  plain- 
tiff was  induced  to  give  him  credit,  on  account  of  having  the 
property  in  his  possession,  which  plaintiff  afterwards  sold,  and 
says  that  the  inducement  to  give  the  credit  was  from  receiving 
$1,000  in  cash,  and  good  indorser  on  the  note,  which  indorser 
remained  good  for  eighteen  months  after  the  note  fell  due ; 
avers  that  he  was  solvent  when  said  deed  to  Seeber  was  made ; 
that  he  owed  from  $Y5,000  to  $80,000,  while  his  property  was 
worth  $160,000  ;  says  he  made  the  deed  to  Seeber  for  a  valuable 
consideration  and  in  good  faith,  and  to  discharge  a  subsisting 
debt  then  due  Seeber  to  over  $12,000.  That  after  paying 
$12,000  of  said  debt,  by  making  said  deed,  he  still  owed  Seeber 
$600  or  $Y00,  for  which  he  gave  his  note,  in  October,  1836. 
Admits  that  he  made  improvements  on  the  land  to  the  value  of 
over  $4,000  after  the  sale  to  Seeber,  with  his  own  money,  which 
was  the  consideration  of  a  five  years'  lease  made  to  him  by 
Seeber  for  the  property.  That  since  said  lease  has  expired  he 
has  occupied  part  of  the  premises  for  taking  care  of  them,  and 
let  some  part,  the  rent  whereof  has  been  expended  in  keeping 
the  property  in  repair.  That  he  has  taken  care  of  said  property 
since  the  termination  of  said  lease  at  the  request  of  Seeber  ;  and 
that  there  has  been  no  settlement  between  them  since,  because 
he  could  not  rent  the  property.  That  Seeber  paid  the  taxes 
during  the  time  of  the  lease ;  that  since  he  has  paid  them,  except 
one  year,  which  payment  of  taxes  and  taking  care  of  the  pro- 
perty was  the  consideration  for  using  the  property.  Admits 
that  since  1836,  he  has  been  agent  of  Seeber,  and  denies  that 
he  professed  to  be  the  owner,  as  alleged.  Alleges  that  he  sold 
property,  between  June  and  October,  1836,  to  the  amount  of 
$18,575,  and  that  he  was  worth  a  large  sum.  That  the  property 
he  conveyed  to  Seeber,  was  worth  $12,000  ;  and  that  he  was  paid 
in  full  therefor  in  the  office  of  J.  M.  Krum,  in  Alton,  Illinois,  which 
consideration  was  made  up  of  notes  taken  up  by  Seeber,  at 
51 
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request  of  Bostwick,  and  under  an  agreement  to  pay  them  in 
Illinois  property.  That  all  the  improvements  he  put  on  the  six- 
acre  lot  was  $14,000  in  value,  including  the  $4,000  ;  that  in  the 
latter  part  of  the  year  1836,  he  sold  property  to  sundry  persons 
to  the  sum  of  $93,700,  &c. 

George  Seeber  answers:  Admits  the  judgment  of  plaintiff, 
and  taking  out  execution  and  sale  of  the  property,  and  that  it 
was  not  redeemed  ,  that  sheriff's  deeds  were  made  therefor  to 
plaintiff;  but  denies  that  Bostwick  was  then  the  owner  of  said 
lands,  or  that  any  title  passed  to  plaintiff  by  the  sale  thereof,  as 
he,  Seeber,  had  been  owner  thereof  from  October  19th,  1836. 
Says,  that  the  sale  of  the  six  acres  of  land  in  Upper  Alton  was 
void ;  because,  first,  of  uncertainty  in  the  description  ;  and, 
secondly,  that  Bostwick  was  not  the  owner  thereof  when  plain- 
tiff's judgment  was  obtained.  He  further  avers,  that  the  plain- 
tiff, in  January,  1838,  in  the  municipal  court  of  the  city  of  Alton, 
obtained  a  judgment  against  John  Bostwick  for  $1,006.66,  be- 
sides costs,  and  took  an  execution,  on  which  plaintiff  purchased 
six  acres  of  land  in  Upper  Alton,  at  $500,  on  the  20th  day  of 
August,  1838  ;  and  from  which  sale  the  said  Seeber  redeemed 
the  said  six  acres  of  land,  on  the  28th  day  of  August,  1839,  by 
virtue  of  a  judgment  for  $774.68,  rendered  in  favor  of  said 
Seeber  against  Bostwick,  by  confession,  in  the  month  of  July, 
1839,  at  the  July  term  of  the  Morgan  Circuit  Court,  and  took  a 
deed  therefor  from  the  sheriff,  whereby  he  became  owner  of  said 
six  acres  of  land  ;  that,  when  he  redeemed  said  land,  he  was 
satisfied  that  Bostwick  had  no  interest  therein,  and  that  plaintiff 
took  nothing  by  his  purchase  ;  but  that  he  redeemed  to  prevent 
a  lawsuit,  which  he  thought  might  grow  out  of  the  plaintiff's 
purchase ;  that  he  redeemed  against  the  advice  of  his  counsel, 
and  with  a  view  to  purchase  his  peace.  Avers,  that  he  has  not 
resided  in  Illinois  since  the  purchase  of  the  land  from  Bostwick, 
but  has  resided  150  miles  distant ;  that  the  six  acres  of  land 
which  he  redeemed  from  the  plaintiff's  first  sale,  and  the  six 
acres  of  land  claimed  by  the  plaintifi'  on  his  second  sale,  are  one 
and  identical,  and  that  plaintifi'  received  the  redemption-money. 
Admits,  that  the  property  was  taken  and  sold  by  plaintiff,  as 
Bostwick's  property,  and  that  he  owned  it  in  the  early  part  of 
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the  spring  of  1836;  but  that  he  did  not  own  it  when  the  judg- 
ment was  rendered  for  plaintiff,  and  when  the  property  was  sold. 
Avers,  that  when  Bostwick  made  the  deed  to  him  of  said  pro- 
perty, Bostwick  was  solvent,  and  had  enough  to  pay  all  his 
debts ;  and  that  he,  Seeber,  took  his  deed  in  good  faith,  and  to 
secure  a  debt  of  from  $12,000  to  $13,000,  due  from  Bostwick  to 
him  ;  that,  when  the  six  acres  were  purchased,  the  materials  for 
building  thereon  were  estimated  at  from  $9,000  to  $10,000, 
which,  with  the  value  of  the  other  property,  made  the  consider- 
ation $12,000  ;  that,  after  the  sale,  Bostwick  proposed  to  take  a 
five  years'  lease  on  the  six  acres,  at  $800  a  year,  and,  as  the  rent 
for  the  term,  expend  $4,000,  which  should  complete  the  buildings, 
as  originally  designed ;  that  Bostwick  has  accordingly  had  the 
possession  of  said  projjerty  ever  since,  i  s  tenant  or  agent ;  and 
that  he,  Bostwick,  never  professed  to  claim  it  in  any  other  right 
since  the  sale,  &c.  Says  he  paid  the  taxes  during  the  lease, 
and  that  the  rents  have  paid  them  since,  except  for  one  year; 
that  Bostwick  and  himself  had  a  general  settlement  at  the  end 
of  the  lease,  and  since  that  time  he  has  examined  Bostwick's 
accounts,  which  have  always  proved  satisfactory  to  him,  Seeber. 
He  avers  that,  when  plaintiff  sold  the  property  herein  mentioned, 
Bostwick  had  other  property  liable  to  execution,  which  was  clear 
of  incumbrance,  and  with  which  plaintiff  could  have  made  his 
debt.  Knew  plaintiff  was  a  creditor  when  Bostwick  made  him 
his  deed,  and  believed  Bostwick  then  able  to  pay  all  his  debts; 
that  Bostwick  owed  him  $12,700,  for  notes  and  bills,  which  he 
had  taken  up  for  Bostwick ;  that,  after  taking  the  property  for 
$12,000,  the  said  Bostwick  gave  Seeber  a  note  for  $700,  on 
which  the  judgment  was  founded  in  Morgan  Circuit  Court,  and 
under  which  he  redeemed  said  six  acres  of  land  ;  that,  in  Janu- 
ary, 1836,  Seeber  met  Bostwick  in  Louisiana,  who  was  there 
to  settle  his  old  debts;  that  Bostwick,  had  nothing  but  pro- 
perty in  Illinois  with  which  to  pay  the  Louisiana  creditors,  who 
would  not  take  it;  whereupon,  it  was  agreed  between  the  de- 
fendants, that  Seeber  should  buy  up  Bostwick's  paper,  and  that 
he,  Seeber,  was  to  receive  land  in  Illinois  for  all  the  paper  he 
bought  up,  and  for  all  the  claims  he  also  held  against  Bostwick, 
whereby  he  became  the  holder  of  paper  to  the  sum  of  $12,700 ; 
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that,  in  October,  1836,  Seeber  came  to  Alton,  Illinois,  to  get  the 
property,  and,  finding  the  property  herein  mentioned  unincum- 
bered, and  the  most  valuable,  Seeber  took  that,  with  an  under- 
standing with  Bostwick  that,  at  the  expiration  of  the  lease, 
Bostwick  would  sell  other  property,  and  pay  Seeber  his  $12,700 
and  interest  back  again,  and  that  Seeber  would  reconvey  to  Bost- 
wick, the  property  embraced  in  the  deed  of  October,  1836  ;  that 
he  could  not  sell  the  said  property,  after  its  purchase,  for  over 
$6,000,  from  the  depreciation  of  property  in  the  market ;  that 
the  consideration  which  he  gave  for  the  notes  and  claims  which 
he  held  against  Bostwick  was  his  own,  and  not  the  property  of 
Bostwick,  To  the  above  answers  exceptions  were  taken,  and 
the  exceptions  sustained  in  part,  and  the  report  of  commission- 
ers sustained,  and  leave  given  defendants  to  amend  their  answer, 
and  also  leave  given  to  amend  original  bill.  John  Bostwick's 
amended  answer  to  original  bill  goes  on  to  specify  the  various 
species  of  indebtedness  against  himself,  which  fell  into  the 
hands  of  Seeber,  and  made  up  the  consideration  of  the  deed  of 
October  9th,  1886,  and  also  which  formed  the  consideration  of 
the  $700  note,  on  which  Seeber  took  the  judgment  in  Morgan 
county. 

George  Seeber's  amended  answer  to  the  original  bill  sets 
forth :  that  he  received  from  Bostwick  the  $4,000  in  improve- 
ments, as  rent  for  the  five  years'  lease  ;  that,  since  1841,  he  has 
allowed  Bostwick  to  occupy  a  part  of  the  house  for  taking  care 
of  it  and  renting  the  balance ;  that  he  has  received  $260 ;  and 
that  Bostwick  has  been  his  agent  to  oversee  the  premises.  The 
residue  of  the  answer  retracts  what  Bostwick  says  as  to  the  in- 
debtedness, which  was  the  consideration  of  the  deed  of  October, 
1836;  averring,  that  he  paid  the  full  face  of  the  paper  taken  up 
for  Bostwick,  and  that  all  was  due  to  him,  when  said  deed  and 
note  were  made,  and  which  note  was  the  one  on  which  judg- 
ment was  rendered,  and  on  which  his  redemption  of  the  six 
acres  made. 

The  amended  bill  of  complainant  avers,  in  substance,  that 
the  judgment  rendered  in  favor  of  Seeber  was  entered  on  a 
warrant  of  attorney,  without  any  consideration,  and  that  it  was 
got  up  between  Bostwick  and   Seeber,  to  defraud  and  defeat 
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the  plaintiff  of  the  benefit  of  his  sale,  from  which  Seeber  re- 
deemed by  virtue  of  said  judgment,  and  requiring  a  specific 
answer,  as  to  the  consideration  on  which  said  judgment  was 
founded. 

Bostwick's  answer  to  the  amended  bill  submits  to  the  court, 
whether,  after  plaintiff  has  taken  the  redemption-money,  he  can 
impeach  the  judgment  on  the  ground  of  fraud;  but  avers,  that 
the  note  on  which  the  judgment  was  entered  was  given  to  See- 
ber in  October  19,  1836,  as  the  balance  then  due  to  him,  Seeber; 
that,  in  1839,  Cowles  and  Krum,  attorneys  of  Seeber,  applied 
to  him  for  the  money,  which  he  could  not  pay,  and  gave  them 
the  warrant  of  attorney  to  confess  judgment.  That  he  did  not 
know  what  Seeber  intended  to  do  with  the  judgment,  when  he 
gave  the  warrant  of  attorney  to  confess  it ;  nor  did  Seeber  know 
any  thing  of  the  matter  at  the  time  ;  nor  does  he  know  that  the 
judgment  was  entered  up  for  the  express  purpose  of  redeeming 
the  six  acres  of  land. 

Seeber's  answer  to  the  amended  bill  protests  also,  that  the 
plaintiflf,  after  taking  the  redemption  money,  cannot  impeach  the 
judgment  for  fraud,  but  says,  in  substance  : — That  in  1839  he 
inclosed  the  note  to  his  attorneys,  Cowles  &  Krum,  for  collection, 
and  supposed  that  Bostwick  would  pay  it,  with  directions  to  se- 
cure the  same  by  suit,  or  otherwise.  That  a  judgment  was 
taken,  and  an  execution  and  redemption  as  aforesaid.  That  the 
note  on  which  the  judgment  was  founded,  was  for  the  balance 
found  due  him  in  October,  1836,  and  that  the  note  was  then 
given,  &c.     Replications  filed,  &c. 

Testimony  of  John  M.  Krum  is  in  substance  as  follows: 
That  he  drew  the  deed  from  Bostwick  to  Seeber ;  the  consider- 
ation was  $12,000.  They  had  a  settlement  at  that  time,  and 
affiant  computed  interest  on  notes,  purporting  to  have  been 
made  by  Bostwick,  and  accounts  presented  to  him  by  them; 
that  there  was  a  balance  over  the  $12,000,  for  which  Bostwick 
gave  his  note  at  that  time,  and  on  which  afterwards  a  judgment 
was  entered,  on  a  warrant  of  attorney,  in  the  Morgan  Circuit 
Court;  was  Bostwick's  agent  in  1835  and  1836,  and  made 
sales  of  real  estate  for  him ;  he  was  engaged  in  dealing  in 
real    estate,  and    in   merchandising;    built  several    stores  and 
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dwellings;  could  raise  money  with  great  facility  from  bank 
and  elsewhere,  on  account  of  his  punctuality  and  business  ca- 
pacity ;  had  $150,000  of  real  estate  during  the  first  fifteen  or 
eighteen  months  after  coming  to  Alton  ;  from  1835  to  183T,  it 
was  supposed  he  had  accumulated  a  large  property;  it  rose 
rapidly  from  1835  to  1837,  from  100  to  500  per  cent. ;  real  estate 
began  to  depreciate  in  the  spring  and  summer  of  183Y  ;  witness 
knew  of  property  to  be  sold  in  1838  for  half  its  cost  in  1836  ; 
Bostwick  sold  $30,000  worth  of  property  in  1836,  greater  part 
for  cash ;  also  sold  $40,000  to  John  James,  in  January  or  Febru- 
ary, 1837,  and  other  large  sales  ;  that  some  money  was  paid 
and  bills  given  for  the  balance ;  which  were  dishonored  in  June 
or  July,  1837,  when  John  Bostwick  also  failed  to  meet  his  paper, 
and  let  it  go  to  protest ;  that  up  to  this  time  he  was  reputed 
able  to  pay  his  debts. 

William  Silliman  testifies,  in  substance,  that  he  knew  Bost- 
wick in  Louisiana ;  that  he  left  there  in  1835 ;  that  he  found 
him  in  Illinois,  in  1836;  that,  from  common  report  and  from 
his  own  knowledge  of  Bostwick,  he  has  no  hesitation  in  saying, 
that  when  he  left  Louisiana,  he  was  unable  to  pay  his  debts, 
and  that  he  left  debts  behind  him,  and  that  they  must  have  been 
very  heavy ;  that  Bostwick  told  him  that  he  owed  about 
$20,000 ;  he  also  knew  Seeber  when  he  lived  in  Louisiana,  who 
lived  there  many  years ;  lived  with  Bostwick,  and  married  Bost- 
wick's  daughter;  that  from  the  connection  between  Seeber  and 
Bostwick,  he  has  no  doubt  but  Seeber  knew  all  about  Bost- 
wick's  pecuniary  afiairs ;  by  reputation,  Bostwick  was  insolvent, 
and  he  has  no  doubt  he  was  truly  so,  when  he  left  Louisiana. 

The  testimony  of  Lea  Hardesty,  is  in  substance,  that  he 
knew  Bostwick  in  Louisiana,  as  early  as  1824 ;  that  he  left  there 
between  1834  and  1836  ;  was  clerk  of  the  District  Court ;  that 
Bostwick  was  always  embarrassed,  and  that  for  more  than  a 
year  before  leaving  he  was  considered  insolvent ;  knew  Seeber 
there,  and  that  he  was  married  to  a  daughter  of  Bostwick ;  that 
from  his  connection  with  Bostwick,  and  living  with  him,  he 
must  have  been  acquainted  with  his  pecuniary  circumstances ; 
that  Bostwick  was  considered  insolvent  for  the  ten  years  which 
he  resided  in  Louisiana. 
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Valentine  H.  Dunn,  says  in  substance,  that  he  knew  Bost- 
wiek and  Seeber  in  Louisiana,  some  eight  or  ten  years  before 
they  left  the  State ;  he  thinks  they  left  in  1835,  one  going  to 
Illinois,  and  the  other  to  Missouri ;  that  Bostwiek  brought  to 
Ilhnois  $2,200  or  $2,300,  as  he  told  witness,  which  money  be- 
longed to  Sophia,  his  daughter ;  that  Seeber  was  worth  several 
thousand  dollars,  and  had  loaned  Bostwiek  money,  as  they  said ; 
that  at  the  time  Bostwiek  left  Louisiana,  he  was  insolvent. 

Charles  M.  Smith,  swears  in  substance,  that  he  knew  Bostwiek 
in  Louisiana;  he,  witness,  was  his  legal  adviser,  and  knew  his 
business ;  that  he  had  some  property  in  the  name  of  his  wife 
and  Sophia  Bostwiek ;  this  was  sold  for  from  $2,000  to  $3,000, 
and  the  money  taken  by  Bostwiek  to  Illinois ;  from  his  best 
recollection,  Bostwiek  had  the  reputation  of  an  insolvent  at  the 
time  he  left  Louisiana. 

The  depositions  of  Robert  Harrison,  Benjamin  Green,  An- 
drew McGilton,  William  G.  Pinckard,  John  James,  Ebenezer 
Marsh,  Elias  Hibbard,  Nathaniel  Buckmaster,  William  McBride, 
Samuel  Wade,  James  Semple,  Seth  T,  Sawyer,  Abraham 
Breath,  and  Beal  Howard,  were  taken  to  establish  the  following 
facts  on  the  part  of  the  plaintiff,  to  wit :  That  Bostwiek,  from  the 
date  of  the  deed  to  Seeber,  in  October,  1836,  to  the  time  of 
filing  this  bill,  was  in  possession  of  said  property,  conveyed  and 
claimed  it  as  his  own  ;  and  also  that  he  exercised  acts  of  owner- 
ship over  the  property  during  that  time;  that  the  property  con- 
veyed vi^as  of  far  greater  value  than  the  consideration  expressed 
in  the  deed ;  that  John  Bostwiek  was  insolvent  during  the 
years  1836  and  1837,  and  that  he  was  not  able  to  pay  his  debts  in 
June,  1836,  nor  in  October,  1836,  nor  at  any  time  afterwards  ;  and 
also,  that  Bostwiek  had  no  property  unincumbered,  out  of  which 
the  plaintiff  could  have  made  his  judgment,  without  selling  the 
property  conveyed  to  Seeber.  On  the  part  of  the  defendants, 
they  seek  to  establish  by  said  witnesses,  that  Bostwiek  was 
solvent  during  the  times  spoken  of,  and  could  pay  his  debts,  and 
that  Bostwiek  did  not  exercise  any  other  control  over  said  property 
after  the  sale  to  Seeber,  than  as  his  agent.  The  plaintiff  is  of 
the  opinion,  that  from  the  testimony  last  aforesaid,  he  has  most 
conclusively  proved  the  facts  which  he  has  aimed  to  establish. 
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This  will  be  more  fully  seen  by  a  view  of  the  depositions,  which, 
by  agreement,  will  be  before  the  court. 

The  next  and  last  piece  of  testimony,  is  a  copy  of  the  judg- 
ment from  Morgan  county,  before  William  Thomas,  Judge. 
This  is  a  judgment  for  $774.58,  entered  on  a  warrant  of  attor- 
ney, and  declaration  filed  on  a  note  for  $645.49,  dated  July  1, 
1839.  This  judgment  was  rendered  July  3d,  1839  ;  and  an  exe- 
cution taken  out  thereon,  on  the  24th  day  of  July,  1839,  directed 
to  the  sheriff  of  Madison  county,  and  never  returned. 

On  the  hearing  of  this  cause,  the  Circuit  Court  decreed,  that 
the  deed  to  Seeber,  of  October  19,  1836,  conveying  to  him  the 
south-west  quarter,  and  the  east  half  of  the  north-west  quarter 
of  section  thirty-two,  in  township  six  north  of  range  nine  west, 
is  declared  fraudulent  and  void  as  against  the  title  of  j)laintiff  to 
the  above  described  pieces  of  land,  and  that  Seeber  be  required 
to  convey  them  to  plaintifi";  and  in  failure,  as  the  decree  directs, 
that  the  commissioner  make  said  deed  ;  and  that  said  deed,  as 
to  all  the  other  pieces  of  land  therein  decribed,  is,  in  all  things 
confirmed  and  established,  and  that  the  defendants  pay  all  costs, 
&c. 

William  Maktin  and  S.  T.  Logan,  for  plaintiff  in  error. 

Two  sales  of  the  same  property  on  two  different  judgments 
between  the  same  parties,  may  be  made.     2  Watts,  30. 

A  judgment  by  confession,  not  founded  on  valid  consideration, 
is  void,  if  entered  to  delay  creditors.  1  Atk.  162  ;  9  Johns.  243 ; 
3  Desaussure,  270 ;  12  Wend.  41 ;  Gales,  Stat.  315  ;  5  Cowen, 
548,  575,  586. 

A  sale  upon  a  judgment  recovered  on  a  ficticious  debt,  may 
be  set  aside.  A  judgment  entered  without  consideration  is  void 
against  a  judgment  creditor,  or  a  ho7ia  fide  purchaser  under  a 
subsequent  judgment.     7  Monr.  485;  1  Paige,  C.  R.  502,  508. 

Conve^'ance  made  to  hinder  and  delay  creditors,  is  void.  2 
Johns.  C.  R.  44;  4  Johns.  R.  583 ;  14  Johns.  499. 

Billings  &  Parsons,  for  defendants  in  error. 

As  to  when  voluntary  conveyances  are  fraudulent  as  to  sub- 
sequent conveyances.     8  Cowen,  436. 
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A  judgement  cj'eated  for  the  purpose  of  redeeming,  is  valid. 

2  Cowen,  519. 

Bona  Jide  purchaser  protected,  notwithstanding  fraud  of 
grantor.   'l8  Wend.  365;  6  Cond.  229  ;  6  Paige,  526^ 

A  party  cannot  sell  the  same  land  twice  belore  redemption, 
on  two  different  executions  against  the  same  person.  Merry's 
second  sale  was  therefore  void.     4  Cowen,  136  ;  8  Johns.  332  ; 

5  Hill,  228  ;  11  111.  R.  521. 

If  Seeher's  judgment  was  void,  he  had  no  right  to  redeem  ; 
but  Merry,  having  received  the  money  on  the  redemption,  is  es- 
stopped  from  denying  the  validity  of  the  redemption.  15  Wend. 
251 ;  8  Watts.   280  ;  'l  Hill,  93  ;    1  ■  Cowen,  552  ;  10  Barr,  528  ; 

3  Hill,   220 ;  4  Denio,  148  ;  11  K  Hamp.  309  ;  4   Barr,  194 ; 

6  Barr,  249  ;  10  S.  &  M.  146. 

Trumbull,  J.  ^j  consent,  both  parties  have  assigned  errors 
upon  this  record  {a).  The  complainant  objects  to  that  part  of  the 
decree  which  allows  Seeber  any  portion  of  the  real  estate  in 
controversy,  and  Seeber  complains  because  he  cannot  have  it 
all.  That  the  deed  from  Bostwick  to  Seeber  was  fraudulent  as 
to  creditors  we  cannot  entertain  a  doubt.  It  bears  date  in  Oc- 
tober, 1836,  and  purports  to  have  been  executed  in  consideration 
of  twelve  thousand  dollars  paid  by  the  latter  to  the  former. 

The  evidence  clearly  shows  that  Bostwick  resided  in  Louis- 
iana in  1835,  and  was  then  insolvent;  that  lie  removed  from 
thence  to  Illinois  the  same  year ;  that  soon  after  coming  to  this 
State  he  engaged  largely  in  land  speculations,  and  at  the  date 
of  the  deed  to  Seeber,  had  contracted  debts,  on  account  of  the 
purchase  of  real  estate,  to  the  amount  of  eighty  thousand  dol- 
lars ;  that  Bostwick  expended  in  improvements  on  the  six  acres 
in  Upper  Alton  more  than  twenty  thousand  dollars,  to  say  no- 
thing of  the  other  real  estate  embraced  in  the  conveyance,  and 
that  ten  thousand  dollars  of  this  amount  was  expended  after  the 
date  of  the  deed ;  and  although  Bostwick,  according  to  the  spe- 
culative value  put  upon  his  real  estate  at  that  time,  was  not  in- 
solvent, yet  it  appears  that  while  in  such  flourishing  circum- 
stances, and  when  property  w^as  rapidly  appreciating  in  value, 
he  conveyed  to  Seeber  two  hundred  and  seventy-three  acres  of 

(o)  Smith  V.  Sacket,  15  111.  R.,  536,  and  note. 
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land  in  Madison  county,  besides  the  six  acres  on  which  he  had 
then  expended  from  ten  to  fifteen  thousand  dollars  in  the  erec- 
tion of  a  splendid  dwelling,*  which  he  subsequently  finished  at  a 
further  expense  of  some  ten  thousand  dollars,  all,  as  Bostwick 
and  Seeber  insist,  in  consideration  of  the  dischai'ge  of  a  debt 
due  the  latter  of  only  twelve  thousand  dollars,  and  the  use  of 
the  six  acres  and  dwelling  for  five  years,  the  parties  themselves 
estimating  the  rent  at  $800  per  annum.  These  circumstances, 
in  connection  with  the  character  of  the  improvements  made  by 
Bostwick ;  the  fact  that  he  remained  in  possession  and  made 
improvements  as  well  after  the  sale  as  before,  all  the  while  act- 
ing as,  and  being  reputed  to  be,  the  owner ;  the  fact  that  Seeber 
was  his  son-in-law ;  that  Bostwick  left  Louisiana  largely  in  debt, 
and  if  not  insolvent  when  the  conveyance  was  made,  became 
largely  so  shortly  afterwards,  leave  but  little  doubt  that  the  con- 
veyance was  intended  to  place  the  property  in  a  situation  where 
it  could  not  be  reached  by  creditors,  in  case  the  speculations  of 
Bostwork  should  turn  out  disastrously. 

The  year  1836  is  distinguished  as  a  period  of  reckless  specu- 
lation and  extravagance  throughout  the  United  States  ;  and  with- 
out commenting  minutely  on  the  mass  of  evidence  in  this  record, 
all  of  which  has  been  carefully  examined,  the  whole  case  shows 
that  the  conveyance  to  Seeber  was  made,  as  well  to  place  the 
property  it  embraced  beyond  the  reach  of  creditors  in  case  of  a 
revulsion  in  the  affairs  of  Bostwick,  as  to  discharge  a  debt  due 
to  Seeber. 

We  think  the  evidence  does  show  that  Bostwick  was  indebted 
to  Seeber  in  some  amount ;  but  this  circumstance  does  not  re- 
lieve the  transaction  from  the  taint  of  fraud  in  law.  The  sta- 
tute makes  void  all  conveyances  made  with  the  intent  to  delay, 
hinder,  or  defraud  creditors  of  their  just  and  lawful  claims.  The 
complainant  has  shown  himself  such  a  creditor  at  the  time  the 
deed  to  Seeber  was  executed,  and  as  to  him  it  must  be  set 
aside. 

If  this  was  the  only  branch  of  the  case,  there  could  be  no 
doubt  of  the  complainants  right  to  have  satisfaction  of  his  debt 
out  of  the  property  conveyed  to  Seeber.  But  there  is  another 
feature  in  the  case  which  prevents  his  holding  the  six  acres  on 
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which  the  dwelling  house  is  situated,  either  on  the  purchase 
heretofore  made  or  subjecting  it  to  an  execution  hereafter  to  be 
issued.  The  complainant  obtained  two  different  judgments 
against  Bostwick,  at  different  times,  before  different  courts,  and 
for  different  amounts.  The  elder  of  these  judgments  was  ren- 
dered at  the  January  term,  1838,  of  the  Municipal  Court  for  the 
city  of  Alton,  and  was  for  the  sum  of  $1,006.66.  The  six-acre 
tract  was  sold  on  an  execution  issued  on  this  judgment  and 
purchased  in  by  the  complainant,  August  20,  1838,  for  $500, 
from  which  sale  Seeber,  as  a  judgment  creditor,  redeemed  on 
the  28th  August,  1839,  by  virtue  of  a  judgment  in  his  favor 
against  Bostwick,  obtained  in  July,  1839,  in  the  Circuit  Court 
of  Morgan  county.  The  redemption-money  was  paid  to  the 
sheriff,  and  by  him  to  the  complainant,  who  received  the  same 
without  objection.  ISTone  of  these  facts  are  noticed  by  the  com- 
plainant in  his  original  bill,  but  Seeber  sets  them  up  in  his  an- 
swer, alleging  that  he  made  the  redemption,  not  because  the 
deed  from  Bostwick  was  insufficient  to  convey  him  the  title,  but 
to  avoid  any  litigation  which  might  possible  grow  out  of  it. 

The  complainant  admits  the  judgment  sale  and  redemption 
as  alleged  by  Seeber  in  his  answer,  and  seeks  to  avoid  their 
effect  in  his  amended  bill,  by  alleging  that  the  judgment  under 
which  Seeber  redeemed  was  founded  on  a  warrant  of  attorney 
executed  by  Bostwick  to  Seeber  without  any  consideration,  "  to 
enable  him  to  procure  a  judgment  thereon  which  should  be  used 
by  Seeber  to  defraud  the  complainant,  and  prevent  him  from  en- 
joying the  fruit  of  his  purchase."  It  is  difficult  to  conceive  how 
the  complainant  was  to  be  defrauded  of  the  benefit  of  his  purchase 
by  the  redemption.  In  the  very  act  of  redeeming,  Seeber  re- 
funded to  the  complainant  the  whole  amount  he  had  given  for 
the  land,  with  ten  per  cent,  interest.  This  money  the  complain- 
ant received  without  objection,  and  stiU  retains,  without  even  an 
offer  to  return  it.  Under  such  circumstances,  it  comes  with  an 
ill  grace  from  him  to  allege  that  he  has  been  prevented  from  en- 
joying the  fruit  of  his  purchase.  The  legal  presumption  is  that 
he  bid  for  the  property  what  he  considered  it  worth,  and  he 
knew  at  the  time  that  the  defendant  in  execution  would  have 
the  right  to  redeem  from  his  purchase  at  any  time  within  twelve 
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months,  and  if  he  failed  to  do  so,  that  judgment  creditors  would 
have  the  same  right  for  three  months  longer.  If  the  redemption 
was  invalid,  as  complainant  in  his  amended  bill  alleges,  even 
then  he  conld  not  succeed  in  this  suit,  for  the  reason  that  he 
does  not  pretend  to  claim  the  property  on  the  first  purchase,  but 
under  a  purchase  which  he  subsequently  made  at  a  sherifiT's  sale 
on  an  execution  issued  npon  a  junior  judgment. 

The  allegations  and  proofs  must  correspond,  and  the  case 
made  by  the  complainant,  under  his  purchase  on  a  junior  judg- 
ment, is  destroyed  by  the  sale  under  the  first  judgment,  whether 
redeemed  from  or  not.  Admit  that  the  complainant  could  do 
so  unjust  a  thing  as  to  retain  Seeber's  money,  which  is  acknow- 
ledged to  have  been  paid  to  redeem  the  property,  and  still  have 
the  redemption  set  aside,  the  consequence  would  be  that  he 
would  then  be  entitled  to  the  property  on  his  first  purchase, 
which  would  present  quite  a  different  case  from  the  one  stated 
in  either  the  original  or  amended  bill.  But  the  idea  is  preposter- 
ous, that  in  a  court  of  equity  the  complainant  can  have  both  the 
land  and  the  money  paid  for  its  redemption. 

The  complainant  can  claim  nothing  on  his  second  purchase, 
made  under  the  junior  judgment,  for  the  reason  that  Bostwick 
had  no  such  interest  in  the  premises,  at  the  time  that  sale  was 
made,  as  could  be  taken  and  sold  on  execution.  The  premises 
had  been  previously  sold  on  an  older  judgment ;  and,  before  the 
defendant's  right  to  redeem  had  expired,  within  less  than  twelve 
months,  the  complainant  caused  them  to  be  sold  a  second  time, 
on  a  junior  judgment  (a). 

The  only  interest  wliich  Bostwick  then  had  was  the  right  to 
redeem  ;  and  to  allow  this  right  to  be  sold  on  execution  would 
defeat  the  whole  policy  of  the  law  allowing  redemptions.  The 
right  was  designed  as  a  favor  to  the  debtor,  to  afibrd  him  an 
opportunity  to  save  his  real  estate  by  the  payment,  at  any  time 
within  twelve  months,  of  the  price  for  which  it  sold,  with 
ten  per  cent,  interest ;  but  it  would  be  entirely  cut  oft'  by  allow- 
ing this  right  to  redeem  to  be  sold  on  a  second  judgment. 
Again,  such  a  practice  would  interfere  directly  with  the  mode 
prescribed  by  the  legislature  for  redemptions  by  judgment  cre- 
ditors.    The  law  will  not  permit  them  to  redeem  till  the  expira- 

(o)  Watson  v.  Reising,  24  111.  R.,  284  ;  Blair  v.  Ohamblin,  39  Ul.  R.,  521. 
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tion  ol'  twelve  mouths  from  the  first  sale,  and  it  would  be  incon- 
sistent with  this  jn'ovision  of  the  statute  to  allow  a  judgment 
creditor  to  accomplish  the  same  object  by  a  sale  made  within 
the  twelve  months. 

It  was  suggested,  upon  the  argument,  that,  admitting  the 
second  sale  to  have  been  invalid,  and  that  the  purchaser  took 
nothing  under  it,  still  the  complainants  would  have  the  right  to 
have  Seeber's  title,  acquired  by  the  redemption,  set  aside,  and  the 
property  declared  subject  to  tlie  judgment  which  the  complain- 
ant now  holds  against  Bostwick.  This  cannot  be,  for  the 
redemption  by  Seeber  must  be  either  valid  or  invalid.  If  valid, 
then  he  is  entitled  to  the  property;  if  invalid,  then  complainant 
is  entitled  to  it  under  his  first  purchase,  which  he  does  not  even 
pretend,  nor  could  he  with  any  show  of  justice,  after  receiving 
and  retaining  the  redemption-money  paid  by  Seeber. 

In  no  event  has  Bostwick  any  interest  in  the  premises  which 
could  now  be  made  subject  to  complainant's  second  judgment. 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 

Decree  affirmed. 


Joseph  Gales  et  al..  Plaintiffs  in  Error,  v.  David  B.  Andekson 
et  ah.  Defendants  in  Error. 

ERROR  TO  HENDERSON. 

A  license  to  keep  a  ferry  between  certain  points,  extending  three  miles  on  the 
Mississippi  River,  is  not  exclusive  to  that  extent,  but  authorizes  the  estab- 
lishment of  the  ferry  from  any  point  within  the  three  miles,  and  when  es- 
tablished, other  ferries  may  be  licensed  within  the  same  limits,  so  that 
they  do  not  interfere  with  the  ferry- ways  of  the  ferry  first  established.  The 
ferry- ways  of  the  ferry,  when  located,  extend  only  so  far  as  may  be  necessa- 
ry for  a  convenient  landing,  and  though  the  owner  may  have  the  right,  as 
exigencies  require,  to  change  his  ferry-landing  after  he  has  once  established 
it ;  yet  he  has  no  such  exclusive  right  of  ferriage  within  the  presbribed  lim- 
its, as  would  prevent  the  licensing  of  another  within  those  limits. 

The  County  Commissioners'  Court,  under  the  law  authorizing  that  Court  to 
grant  ferry  license,  was  not  authorized  by  any  exclusive  grants  it  might 
make  to  divest  itself  of  the  power  to  grant  other  ferries,  within  any  prescrib- 
ed limits,  whenever  the  public  good  should  require  the  exercise  of  that  ju- 
risdiction. 

This  bill  in  chancery  was  filed  to  perpetually  enjoin  the  de- 


41  i  SPKINGFIELD. 


Gales  et  al.  v.  Anderson  et  al. 


fendants  from  interference  with  complainants'  ferry  privilege  in 
Henderson  county. 

In  August,  1846,  the  complainants  filed  in  the  Circuit  Court 
of  Henderson  county  their  bill  in  chancery  against  David  B.  An- 
derson and  Henry  L.  Anderson,  wherein  they  allege,  that  on  the 
6th  day  of  September,  1842,  that  the  County  Commissioners' 
Court  of  Henderson  County,  at  a  regular  term  of  said  court, 
passed  and  entered  on  the  records  of  said  court  as  follows,  to  wit : 

"  Ordained,  that  Thomas  L.  Thruston  and  John  F.  Webb  have 
a  license  to  keep  a  ferry  across  the  Mississippi  River,  from  the 
mouth  of  the  running  slough,  above  the  residence  of  Thomas 
Morgan,  and  opposite  the  city  of  Burlington,  to  extend  down 
said  river  to  where  the  slough  enters  into  the  Mississippi  River, 
or  big  slough  opposite  the  small  island ;  that  they  shall  have  the 
privilege  of  landing  at  Montreal  in  high  water.  And  it  is  further 
ordered,  that  an  order  passed  the  Yth  of  September,  1841,  grant- 
ing license  to  William  H.  Manro  to  keep  a  ferry,  be  rescinded." 

The  bill  then  alleges,  that  in  pursuance  of  said  order,  and  in 
conformity  thereto,  a  license  was  in  September,  1842,  dully  issued 
by  the  clerk  of  said  court,  to  Thruston  and  Webb,  they  having 
first  given  bond,  and  otherwise  complied  with  the  laws  of  the 
State  relating  to  ferries,  authorizing  them  to  keep  a  ferry  across 
the  Mississippi  River,  opposite  Burlington,  from  the  point  where 
the  running  slough  commences  near  Thomas  Morgan's,  and 
down  to  where  said  slough  empties  into  the  river,  or  big  slough, 
near  the  small  island,  with  the  right  of  landing  at  any  point  on 
the  Mississippi  River  between  the  commencement  and  outlet 
of  said  running  slough ;  and  also  to  land  at  Montreal  at  high 
water. 

The  bill  then  alleges,  that  Thruston  and  Webb,  immediately 
after  the  granting  of  the  license,  and  by  virtue  of  the  power,  au- 
thority, and  privileges  thereby  conferred  on  them,  placed  upon  the 
Mississippi  River,  at  the  place  mentioned  in  the  license,  a  good, 
substantial,  well-furnished  steam  ferry-boat,  to  run  as  a  ferry  be- 
tween Burlington  and  that  part  of  the  Illinois  shore  of  said  river 
mentioned  in  their  license,  and  which  boat  was  adequate  to  the 
accommodation  of  the  public  and  to  the  transportation  of  all 
persons  and  property  to  be  ferried  over  the  river  within  the  limits 
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of  their  license  ;  and  that  from  that  time  to  the  6th  of  August, 
184:5,  they  kept  the  said  boat  well  manned  and  provided  for  the 
ferriage,  and  did  ferry  all  persons  and  property  ofiered  for  ferriage 
across  the  river  within  the  limits  of  their  license  ;  and  that  on 
the  said  6th  day  of  August,  1845,  Thruston  and  Webb,  by 
writing,  under  their  hands  and  seals,  on  the  back  of  said  license, 
for  valuable  consideration,  assigned  and  transferred  said  ferry 
license,  and  all  the  rights,  privileges  and  appurtenances  arising 
under  or  growing  out  of  the  same,  and  delivered  the  said  license 
to  them  and  put  them  in  the  peaceable  possession  of  said  ferry, 
ferry  privileges,  steam  ferry-boat,  and  furniture,  and  all  things 
pertaining  thereto;  and  that  from  that  time  to  the  commence- 
ment of  the  suit,  the  complainants  had  kept  up  and  maintained 
said  ferry,  ready  and  prepared  for  the  transportation  of  persons 
and  property  across  the  river  within  their  ferry  limits ;  the  assign- 
ment of  the  ferry  is  as  follows : — 

"  Know  all  men  by  these  presents,  that  we,  Thomas  L.  Thrus- 
ton and  John  F.  Webb,  the  parties  named  in  the  within  license, 
having  heretofore  held  the  same  as  trustees  and  agents  for  Joseph 
Gales  and  William  W.  Seaton,  and  for  their  use  do,  in  considera- 
tion thereof,  and  at  the  request  of  the  said  Gales  and  Seaton,  and 
for  the  consideration  of  one  dollar  to  us  by  them  in  hand  paid, 
by  these  presents  assign,  transfer,  and  set  over  the  said  license, 
and  all  the  rights,  privileges,  and  appurtenances  thereunder  unto 
them,  the  said  Joseph  Gales  and  William  W.  Seaton,  their  heirs, 
executors,  administrators,  and  assigns  forever.  Witness  our 
hands  and  seals,  this  6th  day  of  August,  in  the  year  of  our  Lord, 
1845. 

"Thomas  L.  Thkuston,  [seal.] 
"  John  Freeman  Webb,  [seal.] 

The  bill  then  alleges,  that  Thruston  and  Webb  were  only  the 
agents  and  trustees  of  the  complainants,  who  were  the  real 
parties  in  interest,  and  that  the  complainants  furnished  the  said 
ferry-boat  and  equipments  at  a  cost  of  $7,000 ;  and  that  they  had 
since  expended  on  repairs  and  in  keeping  their  ferry  in  order,  for 
the  transportation  of  persons  and  property,  about  $2,000  per 
annum,  and  still  maintain  and  keep  up  their  ferry  at  about  that 
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annual  expense ;  that  they  are  owners  of  the  following  real  estate 
in  fee-simple,  to  wit : — 

1.  The  north  subdivision  of  the  north-west  fractional  quarter 
of  section  four,  in  township  9  north,  and  range  6  west,  containing 
54  and  Y6  hundreths  acres. 

2.  The  north-west  fractional  quarter  of  section  nine,  in  town- 
ship 9  north,  6  west,  containing  9  acres. 

3.  The  south  subdivision  of  the  north-west  fractional  quarter 
and  the  south-west  fractional  quarter  of  section  four,  in  township 

9  north,  6  west,  containing  92  and  34  hundredths  acres. 

4.  The  north  subdivision  of  the  north-east  fractional  quarter 
of  section  nine,  in  township  9  north,  6  west,  containing  39  and 
85  hundredths  acres. 

5.  The  south  subdivision  of  the  north-east  fractional  quarter 
(including  the  south-east  fractional  quarter)  of  section  nine  in 
township  9  north,  6  west,  containing  44  and  2  hundredths 
acres, 

6.  The  north-east  fractional  quarter  of  section  33,  10  north, 
range  6  west,  containing  153  and  5  hundredths  acres. 

7.  The  north-west  fractional  quarter  of  section  33,  in  township 

10  north,  and  range  6  west,  containing  46  and  93  hundredths  acres. 

8.  And  the  bill  alleges  that  the  complainants  were  the  equitable 
owners  of  the  west  half,  south-west  fractional  quarter  of  section 
33,  in  township  10  north,  range  6  west,  containing  29  and  90  hun- 
dredths acres. 

And  with  the  bill  the  complainants  exhibit  title-papers,  from 
which  it  appears  that  in  March  and  April,  1846,  the  complain- 
ants acquired  the  legal  title  to  the  lands  numbered  1,  2,  3,  4,  5, 
and  6,  and  that  John  F.  Weeb  and  Thomas  L.  Thruston,  by 
their  deed,  dated  the  23d  day  of  October,  1845,  duly  conveyed 
to  the  complainants,  their  heirs,  executors,  administrators,  and 
assigns,  as  tenants  in  common,  the  piece  of  land  above  numbered 
8,  with  all  and  singular  the  rights,  ways,  franchises,  ferries,  pri- 
vileges, and  improvements,  and  appurtenances,  to  the  same  be- 
longing, or  any  wise  appertaining,  and  to  the  charters,  licenses, 
franchises,  and  ferry  privileges,  now  and  heretofore  held  and  used 
by  or  in  the  name  of  the  said  Thruston  and  Webb,  or  either  of 
them,  between  the  said  town  of  Burlington  and  the  said  Illinois 
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shore,  with  the  steam  ferry-boat  Shokoton,  and  as  a  ferry-boat 
between  those  places,  to  have  and  to  hold,  &c.,  the  said  lands  and 
appurtenances,  franchises,  &c.,  to  the  complainants,  &c.,  forever; 
and  all  of  which  lands  the  bill  alleges  are  situated  in  Henderson 
county,  in  this  State,  and  bounded  on  the  west  by  the  Mississippi 
River,  a  stretch  along  the  bank  of  the  river  three  miles,  and  are 
all  included  within  the  grant  of  the  said  ferry  privilege,  granted 
to  Thruston  and  Webb,  and  assigned  to  the  complainants,  and 
constitute  their  landing  for  said  ferry  ;  that  ever  since  the  grant 
of  said  ferry  privileges  to  Thruston  and  Webb,  an  annual  tax 
has  been  paid  therefor  to  the  county  of  Henderson. 

The  bill  then  adds,  that  after  the  grant  of  the  said  ferry  privi- 
leges to  Thruston  and  Webb,  and  after  tliey  had  put  the  ferry 
into  full  and  successful  operation,  with  boat  properly  manned 
and  equipped,  and  ready  and  able  to  fully  accommodate  the  pub- 
lic, and  was  employed  in  so  doing,  to  wit,  on  the  25th  day  of 
July,  1844,  the  County  Court  of  Henderson  county,  on  the  appli- 
cation of  the  defendants,  David  B.  Anderson  and  Henry  C.  An- 
derson, made  the  following  order,  to  wit : — 

"  Ordered,  that  the  clerk  of  this  court  issue  a  license  to  David 
B.  Anderson  and  Henry  C.  Anderson,  of  Burlington,  la.  Terri- 
tory, to  run  a  horse  ferry-boat  across  the  Mississippi,  from  the 
Illinois  shore  to  Burlington,  with  the  privilege  of  landing  as  far 
north  as  the  road  near  the  line  between  township  9  and  10  north, 
6  west,  and  have  the  privilege  of  landing  at  Shokoton  when  the 
water  is  high,  or  any  intermediate  point,  upon  the  condition  that 
.they  pay  ten  dollars  tax  and  file  his  bond  with  approved  security, 
conditioned  according  to  law. 

The  bill  then  alleges,  that  from  the  road  mentioned  in  this 
order,  for  one  and  a  half  miles  south  down  the  river,  is  included 
in  the  grant  to  Thruston  and  Webb,  which  has  been  assigned  to 
and  belongs  to  the  complainants,  and  that  said  one  and  one  half 
miles  constitutes  the  most  important  part  of  complainants'  land- 
ing ;  and  that  the  land  for  said  one  and  one  half  miles  belongs  to 
complainants,  and  that  there  is  no  landing  within  that  distance 
except  what  belongs  to  complainants,  and  that  the  said  grant  to 
the  Andersons  was  without  the  complainants'  consent,  and  with- 
out compensation  to  them,  and  without  their  franchise  having 
53 
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been  in  any  manner  disused,  forfeited,  or  abandoned ;  that  the 
said  D.  B,  &  H.  C.  Anderson,  immediately  after  the  said  order 
granting  them  a  ferry  privilege,  a  horse  ferry-boat  on  the  Missis- 
sippi River  at  said  point,  and  from  that  time  to  the  present,  at 
intervals,  when  the  water  was  low,  and  when  the  complainants' 
franchise  was  most  valuable  to  them,  have  continued  to  run  said 
horse-boat  across  said  river  as  a  ferry,  and  to  land  on  the  land  of 
the  complainants,  and  within  the  boundaries  of  their  prior  grant, 
to  transport  persons  and  property  for  hire  across  said  river,  and 
landed  them  upon  complainants'  landing,  to  their  great  injury 
and  diminution  of  profit;  that  complainants  have  expended 
$20,000  in  securing  their  ferry  privileges,  purchasing  land,  and 
erecting  buildings,  and  furnishing  boats,  &c.,  therefor,  and  run- 
ning and  keeping  the  same  in  repair,  and  at  all  times  ready  to 
accommodate  the  public  as  a  ferry  ;  and  that  in  consequence  of 
the  aforesaid  interference  with  their  said  franchise,  they  have  thus 
far  sustained  a  net  loss  of  several  thousand  dollars;  that  when 
the  river  is  high,  the  ferrying  difficult,  and  the  profits  small,  the 
said  Andersons  withdraw  their  said  ferry-boat,  but  when  the 
river  is  low,  so  that  a  landing  can  be  efiected  on  complainants' 
land,  ferrying  easy  and  abundant,  and  profits  good,  the  defend- 
ants replace  their  ferry-boat  at  their  ferry,  and  use  the  same  in 
the  transportation  of  persons  and  property  for  hire,  landing  on 
the  complainants'  land,  and  within  the  limits  of  their  prior  fran- 
chise, and  thereby  diminish  the  complainants'  profits,  so  that 
their  expenses  exceed  their  profits. 

The  bill  then  alleges,  that  the  grant  of  said  ferry  franchise  to 
Thruston  and  Webb  was  exclusive  within  the  limits  embraced 
in  the  grant,  and  <^hat  the  County  Commissioners'  Court  of  Hen- 
derson county  had  no  power  or  authority  to  make  a  subsequent 
grant  of  a  ferry  privilege  covering  the  prior  grant  under  which 
the  complainants  claim,  without  compensation  being  first  made 
to  them  therefor,  and  that  the  said  grant  to  the  Andersons,  so  far 
as  it  interferes  with  the  prior  grant,  is  void  ;  makes  D.  B.  &  H.  C. 
Anderson  defendants,  and  prays  that  an  injunction  issue  against 
them,  enjoining  and  restraining  them  and  all  persons  acting  under 
them,  from  ferrying  across  the  said  Mississippi  River  within  the 
limits  of  the  said  grant  of  complainants,  and  from  transporting 
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persons  and  property  across  said  river  aud  landing  them  on  the 
land  of  the  complainants  or  within  the  limits  of  their  grant,  and 
from  interfering  in  any  way  with  the  rights  of  the  complainants 
in  their  said  ferry;  and  that  on  a  final  hearing,  said  injunction 
might  be  made  perpetual,  with  a  prayer  for  general  relief.  In- 
junction issued  according  to  the  prayer  of  the  bill. 

In  November,  1846,  the  defendant,  Henry  C.  Anderson,  filed 
his  answer  to  the  bill,  alleging  that  before  the  grant  of  the  ferry 
franchise  to  Thruston  and  Webb,  there  was  a  State  road  leading 
from  Peoria  to  Burlington,  and  that  a  part  of  it  was  reviewed 
and  located  in  1841,  under  an  order  of  the  County  Court  of 
Warren  county,  from  the  bluff  to  the  Mississippi  River,  which 
is  the  road  mentioned  in  the  above  order  granting  ferry  license 
to  the  Andersons  ;  that  before  the  order  granting  ferry  to  Thrus- 
ton and  Webb,  a  license  to  keep  a  ferry,  and  to  land  where  said 
road  terminated  at  the  Mississippi  River,  had  been  duly  granted 
by  the  Henderson  County  Court  to  John  Philips,  or  some  one 
under  whom  he  claimed,  and  that  in  pursuance  of  said  license, 
a  ferry  had  been  run  across  the  river,  landing  where  the  An- 
dersons landed,  till  long  after  Thruston  and  Webb  commenced 
running  their  ferry,  so  that  Philips  or  his  grantors  had  the  first 
ferry  right  and  the  first  ferry-boat  landing  at  the  termination  of 
said  road;  and  that  Thruston  and  Webb  afterwards  obtained  their 
order  and  license,  and  established  their  ferry,  running  north  of  said 
State  road;  and  that  two  ferries  were  considered  necessary  by  the 
authorities  on  both  sides  of  the  river. 

The  answer  admits  that  Thruston  and  Webb  obtained  an  order 
and  license  to  keep  a  ferry,  as  stated  in  the  bill,  and  that  they 
executed  bond,  took  out  license,  placed  a  boat,  and  commenced 
running  their  boat  pursuant  to  license;  admits  the  boat  cost 
$7,000,  and  that  awhile  they  continued,  kept  and  run  said  boat 
well  furnished  and  equipped  according  to  the  license;  denies 
they  always  did  so,  and  charges  that  on  one  occasion  they  run 
their  boat  to  St.  Louis,  and  had  no  ferry-boat  at  the  ferry  for 
about  six  weeks ;  admits  that  Thruston  and  Webb,  by  indorse- 
ment on  their  license,  for  a  valuable  consideration,  assigned  to  the 
complainants  their  ferry  line,  boat,  furniture,  ferry  privilege,  as 
alleged  in  the  bill ;    but  cannot  admit  that  complainants  have, 
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since  the  assignment  to  them,  regularly  kept  their  boat  well 
manned  and  furnished  to  transport  all  persons  and  property 
across  said  river,  or  that  they  have  done  so,  but  say,  on  the  con- 
trary, that  they  have  engaged  in  commerce  with  their  ferry-boat, 
and  have  at  periods  abandoned  the  ferry  with  the  boat,  and  run 
her  up  the  Fever  E,iver  for  wheat,  and  up  to  Oquaka  and  down 
to  ISTauvoo  with  passengers,  leaving  no  other  boat  at  the  ferry  ; 
admits  the  execution  of  the  title-papers  exhibited  in  bill,  but  de- 
nies that  complainants  were  the  legal  or  equitable  owners  of  any 
of  the  lands  therein  described,  till  long  after  the  grant  of  the  ferry 
to  the  Andersons ;  denies  that  the  complainants  own  all  the 
lands  on  the  Mississippi  shore  continually  to  the  distance  stated 
in  the  bill,  and  particularly  the  land  on  which  said  State  road 
terminates,  which  belongs  to  W.  H.  Manro,  who  has  long 
owned  the  same,  being  west  half  of  the  south-west  fractional 
quarter  of  section  thirty-three,  ten  north,  six  west,  or  that  com- 
plainants or  Thruston  and  Webb  own,  or  ever  owned,  the  first 
two  tracts  below  the  mouth  of  the  running  slough  mentioned  in 
their  license;  that  after  Phillips  left  his  said  ferry  and  took  away 
his  boat  and  abandoned  the  ferry,  the  County  Commissioners' 
Court  granted  to  the  Andersons  the  ferry-privilege,  and  made 
the  order  stated  in  the  bill ;  that  they,  on  obtaining  their  license, 
placed  a  good  horse  ferry-boat  on  the  river  at  the  cost  of  $900, 
and  continued  to  run,  according  to  their  license,  in  high  and 
low  water,  and  exercised  said  ferry-privilege  legally  and  without 
interruption  until  D.  B.  Anderson  transferred  by  writing  his  in- 
terest therein  to  John  H.  GofF  and  Isaac  Nixon,  in  June,  1846; 
and  since  that  time  the  respondent  and  Goff  and  Nixon  have 
continued  the  ferry-boat,  till  they  recently  substituted  and  run  in 
her  place  a  superior  new  horse-boat  at  the  cost  of  $1,500  ;  admits 
that  complainants  have  paid  all  taxes  and  bonuses  required  by 
Henderson  county,  and  that  the  one  and  one  half  miles  south  of 
the  State  road  is  as  important  as  any  part  of  the  three  miles 
mentioned  in  the  bill;  denies  the  defendants  withdrew  their 
ferry-boat  at  high  water,  but  says  their  boat  was  always  run- 
ning, and  at  times  when  the  complainants' boat  was  laid  up; 
alleges  that  after  the  ferries  of  Thruston  and  Webb  and  of  the 
defendants  were  both  established  according  to  law,  and  both  ne- 
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cessary  or  at  least  convenient  for  the  public,  the  complainants 
purchased  of  Thruston  and  Webb,  subject  to  the  ferry  privilege 
of  defendants,  who  had  an  equal  and  convenient  ferry  privilege 
on  the  Illinois  shore ;  admits  the  defendants'  ferry  has  reduced  the 
profits  of  complainants'  ferry;  states  that  the  west  half,  south- 
west tliirty-three,  ten  north,  six  west,  where  the  defendants  and 
his  associates  have  generally  landed,  does  not  belong  to  com- 
plainants, and  insists  on  the  right  of  defendants  to  land  their 
ferry-boat  within  the  three  miles  mentioned  in  the  bill,  to  wit, 
where  the  State  road  strikes  the  river,  and  above  the  road  as  far 
as  said  west  half,  south-west  thirty-three,  ten  north,  six  west 
extends, — 1st,  because  the  road  is  devoted  to  the  public;  2d, 
because  the  road  is  included  in  the  grant  to  the  Andersons  ;  3d, 
because  the  land  does  not  belong  to  complainants  as  to  the  en- 
tire limit  of  the  grant  to  the  Andersons,  and  because  the  grant 
to  Thruston  and  Webb  was  not  exclusive  ;  avers  that  the  Ander- 
sons paid  the  bonuses  and  taxes,  entered  into  the  bonds,  and 
performed  all  the  acts  required  to  obtain  the  benefit  of  the  said 
ferry  privilege,  and  makes  a  plat  of  a  State  road,  marked  S  R, 
and  the  license  to  the  Andersons,  marked  4,  a  part  of  the  an- 
swer;  admits  no  compensation  was  made  to  Thruston  and  Webb 
or  complainants  for  the  fei'ry  privilege  granted  to  the  Andersons ; 
admits  the  complainants  received  from  Thruston  and  Webb,  on 
their  purchase,  possession  of  said  ferry-privilege,  boat,  <fec.,  as 
stated  in  the  bill ;  but  denies  that  they  or  Thruston  and  Webb 
had  an  exclusive  right  by  law  or  in  fact,  and  prays  a  dissolution 
of  the  injunction. 

On  the  5th  November,  1846,  the  defendants  filed  an  amended 
bill,  repeating  the  substance  of  the  original  bill  and  making 
John  H.  Goff  and  Isaac  Nixon  defendants,  as  purchasers  of  an 
interest  in  the  ferry  franchise  granted  to  the  Andersons  and  re- 
quiring them  to  answer  the  original  and  amended  bill,  and 
praying  for  an  injunction,  &c. 

On  the  26th  of  November,  1848,  the  defendant  Henry  C.  An- 
derson filed  his  answer  to  the  amended  bill,  admitting  that  Goflf 
and  Nixon  had,  at  the  time  of  filing  the  amended  bill,  acquired 
an  interest  in  the  Anderson  ferry,  and,  in  conjunction  with  one  of 
the  original  defendants,  continued  to  run  their  said  horse  ferry- 
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boat  and  ferry  passengers  and  property  across  the  Mississippi 
River  and  land  them  witliin  the  limits  of  the  complainants' 
ferry  license ;  and  alleges  that  the  defendant,  Henry  C.  Anderson, 
on  the  18th  September,  1847,  purchased  of  Goff  and  Nixon  all 
their  interest  in  the  said  ferry,  boat,  &c.,  and  received  possession 
thereof,  and  now  continues  the  ferry  as  aforesaid;  and  avers  that 
in  May,  1848,  he  purchased  of  N.  &  L.  Hopper  a  piece  of  land 
lying  on  the  margin  of  the  river  on  the  Illinois  shore  and  within 
the  limits  of  the  complainants'  ferry,  and  files  with  his  answer 
title  papers  which  show  that  on  the  3d  day  of  February,  A.  D. 
1845,  L.  &  N.  Hopper  acquired  the  legal  title  to  fractional  section 
twenty-eight,  in  township  ten,  north  range,  six  west,  in  Hender- 
son county,  containing  forty-six  one  hundredths  acres,  and  that 
L.  &  N.  Hopper  sold  the  same  to  the  defendant  H.  C.  Anderson 
on  the  25th  May,  A.  D.  1848,  by  a  title  bond  for  $200,  payable 
in  $50  payments,  in  thirty  days,  six,  twelve,  and  eighteen 
months  respectively,  and  to  be  conveyed  when  payments  com- 
pleted. At  the  foot  of  this  answer  it  was  admitted  by  Ander- 
son that  the  ferrying  done  and  mentioned  therein  was  by  the 
defendants  done  both  ways  across  the  Mississippi  River,  and  the 
property  and  passengers  transported  and  landed  for  hire  within 
the  limits  of  complainants'  license. 

Rephcations  were  filed  to  the  answers  aforesaid,  and  the  de- 
fendants D.  B.  Anderson  and  Nixon  and  Gofi"  were,  as  non-resi- 
dents, duly  notified  by  publication  of  the  pendency  of  this  suit, 
and  the  bills  duly  taken  pro  confesso  against  them  for  want  of  ap- 
pearance and  answer. 

The  cause  came  on  to  be  heard  at  the  ^'eptember  court,  1850, 
on  the  bill,  answers,  replications,  exhibits,  depositions,  and  pa- 
rol testimony.  The  bills,  answers,  replications,  and  exhibits 
being  read,  the  defendant  then  read  certain  depositions  taken  by 
him  and  on  file,  to  show  that  the  complainants  had  been  inat- 
tentive to  their  ferry  and  regardless  of  the  public  accommoda- 
tion, at  times  making  travellers  wait  to  be  ferried  over  the  river, 
and  on  several  occasions  being  absent  with  their  ferry-boat  for 
several  days,  and  once  for  several  weeks,  without  providing 
other  means  for  the  public  to  cross  the  river. 

The  complainants  then  called  a  witness,  who  related  that  he 
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was  and  had  been  for  several  years,  their  agent  in  running  their 
ferry;  that  in  April,  1844,  the  ferry-boat  was  run  to  St.  Louis 
for  repairs,  and  was  gone  fourteen  days  ;  that  that  was  the  spring 
of  the  great  Ireshet  on  the  Mississippi  River,  and  that  when  the 
boat  was  taken  to  St.  Louis,  and  during  all  the  time  she  was 
gone,  the  water  was  so  high  that  the  boat  could  not  land  within 
the  limits  of  complainants'  license  ;  that  the  boat  was  never 
taken  away  or  absent  from  the  ferry  at  any  time  when  a  landing 
could  be  made  within  the  limits  of  the  license,  but  has  at  all 
times  when  not  obstructed  by  ice  in  the  cold  weather,  or  by 
high  water,  been  run  as  a  ferry-boat  according  to  the  license ; 
the  boat  and  accommodation  of  the  ferry  have  been  suitable 
and  sufficient  for  the  travel ;  whenever  the  boat  was  undergoing 
repairs  another  boat  sufficient  for  the  purpose  has  been  put  on  ; 
the  distance  covered  by  complainants'  license  is  three  miles  on 
the  east  bank  of  the  Mississippi  River,  opposite  Burlington  ;  the 
bottom  land  between  it  and  the  bluff  is  low,  generally  over- 
flowed more  or  less  every  year,  and  the  distance  covered  by 
complainants'  license  is  necessary  on  that  account  to  secure  for 
the  ferry  a  landing  at  the  various  stages  of  water;  a  less  distance 
would  not  answer,  and  even  with  this  distance  it  frequently 
happens  that  a  landing  cannot  be  efi'ected  within  the  limits  of 
the  license  either  on  account  of  the  overflow  of  the  bank  of 
the  river,  or  of  the  bottom  between  the  bank  and  the  bluff, 
covering  the  road,  so  that  passengers  could  not  get  out;  when 
the  water  will  permit,  we  always  land  within  the  limits  of  the 
license;  the  complainants  have  now  on  said  ferry  a  new  steam 
ferry-boat  costing  $8,000,  and  fully  able  and  ready  to  accommo- 
date all  travel ;  the  Andersons  and  those  claiming  under  them 
have  at  all  times  landed  within  complainants'  ferry  limits,  and 
generally  at  the  old  State  road  and  on  complainants'  land.  The 
complainants  have  been  regularly  taxed  and  paid  the  taxes  for 
their  ferry,  and  generally  land  about  one  mile  north  of  where 
the  defendants  land.  All  the  land  owned  by  complainants  lies 
continuously  on  the  east  bank  of  the  river. 

On  the  hearing  the  cause,  the  court  dissolved  the  injunction, 
dismissed  the  bill,  and  decreed  costs  against  the  complainants. 

Gales  and  Seaton  sued  out  this  writ  of  error,  and  brought  the 
cause  to  this  court. 
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Browning  and  Bushnell,  for  plaintiffs  in  error, 
R.  S.  Blackwell,  for  defendants  in  error. 

Caton,  J.  By  the  first  section  of  the  act  of  12th  February 
182Y,  it  is  provided :  "  That  whenever  it  shall  be  considered  ne- 
cessary to  establish  a  ferry  or  toll-bridge  across  any  lake,  river, 
creek,  or  any  other  watercourse  within  the  limits  or  upon  the 
borders  of  this  State,  or  to  turnpike  or  causeway  any  public  road 
or  highway,  it  shall  be  the  duty  of  the  County  Commissioners' 
Court  of  the  proper  county,  on  due  application  being  made  by 
any  qualified  person  or  persons,  to  establish  and  confirm  the 
same,  by  a  special  order  to  be  made  for  that  purpose,  under  such 
regulations,  restrictions,  and  forfeitures  as  are  hereinafter  directed 
and  pointed  out."  The  9tli  section  of  the  same  act  provides 
that  "  the  owner  or  owners,  keeper  or  keepers,  at  all  ferries  and 
toll-bridges  which  are  now  or  hereafter  shall  be  established  by 
law  and  kept  agreeably  to  this  act,  shall  have  the  exclusive  pri- 
vilege of  the  transportation  or  passage  of  all  persons,  their  teams, 
horses,  cattle,  and  other  property,  over  and  across  the  same,  and 
be  entitled  to  all  the  fare  by  law  arising  therefrom," 

Under  the  authority  conferred  in  the  first  section  quoted,  the 
County  Commissioners'  Court  of  Henderson  county,  on  the  5th 
of  September,  1842,  passed  the  following  order  :  "  Ordained, 
that  Thomas  L,  Thruston  and  John  F.  Webb  have  a  license  to 
keep  a  ferry  across  the  Mississippi  River,  from  the  mouth  of  the 
running  slough  above  the  residence  of  Thomas  Morgan,  and  op- 
posite the  city  of  Burlington,  to  extend  down  said  river  to  where 
the  slough  enters  into  the  Mississippi  River,  or  big  slough  oppo- 
site the  small  island ;  that  they  shall  have  the  privilege  of  land- 
ing at  Montreal,  in  high  water.  And  it  is  further  ordered,  that 
an  order  passed  the  Yth  of  September,  1841,  granting  license  to 
William  H.  Manro  to  keep  a  ferry,  be  rescinded."  Under  this 
order,  and  the  license  issued  in  pursuance  of  it,  the  persons 
named  therein  established  a  steam  ferry,  which  they  maintained 
till  the  6th  of  August,  1845,  when  they  assigned  their  ferry-boat 
and  franchise  to  the  complainants,  who  have  ever  since  main- 
tained the  same.      The  testimony  shows  that  the  distance  be- 
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tween  the  two  points  named,  extending  along  the  east  bank  of 
the  Mississippi  River,  is  about  three  miles,  and  opposite  the  city 
of  Burlington. 

On  the  25th  of  July,  1844:,  the  same  court  granted  a  license 
to  the  Andersons  by  the  following  order:  "Ordered,  that  the 
clerk  of  this  court  issue  a  license  to  David  B.  Anderson  and 
Henry  C.  Anderson,  of  Burlington,  Iowa  Territory,  to  run  a 
horse  ferry-boat  across  the  Mississippi  River,  from  the  Illinois 
shore  to  Burlington,  with  the  privilege  of  landing  as  far  north  as 
the  road  near  the  line  between  towns  9  and  10  north,  6  west, 
and  have  the  privilege  of  landing  at  Stocton  when  the  water  is 
high,  or  any  intermediate  point,  upon  the  condition  that  they 
pay  ten  dollars  tax,  and  file  their  bond,  with  approved  security, 
conditioned  according  to  law."  In  the  exercise  of  the  franchise 
thus  granted,  a  horse-boat  has  been  put  on  and  kept  up  as  a 
ferry,  making  a  landing  near  the  northern  extremity  of  the  limits 
prescribed  in  the  order,  and  about  a  fourth  of  a  mile  south  of  the 
complainants'  landing,  and  about  a  mile  and  a  half  north  of  the 
south  line  of  the  limits  prescribed  in  the  order  granting  the  com- 
plainants' franchise.  At  least  I  infer  these  to  be  the  facts,  al- 
though the  testimony  fixing  some  of  these  points  is  very  obscure, 
owing,  no  doubt,  to  the  fact  that  it  was  not  remembered,  at  the 
time  the  testimony  was  taken,  that  we  are  not  as  familiar  with 
the  relative  location  of  the  several  points  referred  to,  as  were  the 
persons  then  present.  No  controversy  seems  to  have  been  made 
about  these  relative  locations,  else  nothing  would  have  been  left 
to  inference.  The  complainants  allege  that  the  establishment  of 
this  last  ferry  is  an  infringement  upon  their  exclusive  rights,  which 
they  seek  to  protect  by  a  perpetual  injunction. 

That  the  complainants'  franchise  is  exclusive,  the  statute 
leaves  no  doubt.  The  ninth  section  above  quoted  declares  that 
the  owner  of  such  ferry  "  shall  have  the  exclusive  privilege  of 
transportation  or  passage  of  all  persons,  their  teams,  horses,  cat- 
tle, and  other  property,  over  and  across  the  same,  and  be  entitled 
to  all  the  fees  by  law  arising  therefrom,"  Here  is  most  unques- 
tionably an  exclusive  right  granted  to  the  ferryman  to  cross  all 
persons,  &c.,  upon  the  ferry  thus  established.  The  word  sa7Re 
refers  to  the  ferry ;  and  when  we  ascertain  where  the  ferry  is,  we 
d4 
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know  the  extent  of  the  complainants'  exchisive  privilege.  We 
agree  with  the  complainants'  counsel,  that  the  landing-place  is 
a  necessary  appurtenant  to,  and  is  indeed  a  part  of  the  ferry  as 
much  as  the  ferry-boat.  But  such  appurtenance  does  not  ex- 
tend beyond  the  ferry  ways  or  necessary  landing  place.  That 
this  was  the  understanding  of  this  section,  by  the  legislature,  is 
manifest  from  the  fact  that  they  thought  it  necessary,  two  years 
after,  to  pass  another  law,  in  order  to  extend  the  exclusive  privi- 
lege. This  is  found  in  the  second  section  of  the  act  of  the  22d 
of  January,  1829,  which  prohibits  the  establishing  a  ferry  after 
the  first  day  of  May,  in  that  year,  when  that  act  took  effect, 
within  two  miles  of  any  established  ferry,  on  the  Mississippi, 
Ohio,  Illinois,  or  Great  Wabash  Rivers.  As  the  law  stood  from 
the  1st  of  May,  1829,  till  the  19th  of  January,  1833,  no  rival 
ferry  could  be  established  on  any  of  the  rivers  named,  within 
two  miles  of  an  established  ferry ;  which,  of  course,  gave  the 
owner  of  such  ferry  an  exclusive  right  of  ferriage  'within  that 
distance.  By  the  act  of  the  19th  of  January,  1833,  so  much  of 
the  laws  of  1827  and  1829  "  as  prohibits  the  establishing  of  any 
ferry  on  the  waters  of  the  Mississippi,  Ohio,  Illinois,  or  Great 
Wabash  Rivers,  within  two  miles  of  any  such  established  ferry," 
was  repealed.  This  certainly  left  the  authority  uncontrolled  in 
the  County  Commissioners'  Court,  to  establish  upon  the  rivers 
named  rival  ferries  as  near  each  other  as  they  should  think  the 
public  good  might  require." 

But  it  was  insisted,  that  because  the  order  of  the  court  creating 
the  complainants'  franchise  allowed  them  to  establish  a  ferry 
across  the  river,  from  one  point  to  another  on  the  east  bank  of 
the  river,  which  are  three  miles  apart,  their  ferry  embraces  the 
whole  three  miles ;  that  their  landing-place  is  three  miles  long 
on  the  east  bank  of  the  river,  and  that,  as  their  ferry  embraces 
the  whole  of  that  distance,  their  exclusive  rights  are  to  that  ex- 
tent. If  such  is  the  proper  construction  of  the  order,  and  the 
court  had  a  right  to  grant  so  extensive  a  franchise,  there  is  no 
escaping  the  conclusion  that  the  complainants'  rights  are  exclu- 
sive to  that  extent.  We  are  of  opinion  that  the  reasonable  and 
necessary  construction  of  this  order,  is  that  the  grantees  of  the 
franchise  should  establish  a  ferry  and  fix  their  laading-place  at 
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some  point  within  the  prescribed  limits,  and  that  the  point  thus 
selected  should  designate  the  location  of  their  ferry,  and  limit 
their  exclusive  rights.  In  ordinary  times,  and  in  an  ordinary 
stage  of  water,  that  it  would  be  their  duty  to  land  there.  "When 
the  stage  of  the  water  should  render  a  landing  there  impractica- 
ble or  inconvenient,  they  should  have  the  right  to  land  at  other 
points.  By  changing  their  landing-place  temporarily  and  from 
necessity,  they  should  not  be  considered  as  abandoning  their 
ordinary  landing-place.  The  same  construction  must  be  given 
to  the  order  creating  the  defendants"  franchise.  Should  we  adopt 
the  construction  contended  for  by  the  complainants,  we  should 
have  to  hold  that  the  defendants'  exclusive  rights  extended  down 
the  river  to  the  county  line, — the  extent  of  the  jurisdiction  of 
the  court, — for  there  is  no  southern  limit  prescribed  in  the  order 
establishing  the  defendants'  ferry,  at  least  none  except  by  impli- 
cation. But  both  parties,  in  the  exercise  of  their  franchises, 
have  acted  in  conformity  to  the  construction  which  we  give  the 
orders  creating  them.  The  complainants  selected  their  landing- 
place  on  the  west  half  of  the  south-west  quarter  of  section 
thirty-three,  and  their  agent  informs  us  that  this  is  their  exclu- 
sive landing-place  in  an  ordinary  stage  of  water.  When  the 
high  water  compels  them  to  abandon  this,  they  land  temporarily 
at  other  points,  according  to  the  exigencies  of  the  case.  The 
defendants  have  selected  and  occupied  their  landing  about  a 
quarter  of  a  mile  below  that  of  the  complainants,  upon  or  near 
the  township  line,  landing  temporarily  at  other  points,  when 
compelled  to  abandon  their  ordinary  landing  in  consequence  of 
high  water.  With  this  evidence  before  us,  we  cannot  doubt  as 
to  the  location  of  these  two  ferries^  and  the  exclusive  rights  of 
each  are  confined  to  the  ferries  thus  located  and  used.  Should 
we  hold  that  the  complainants'  ferry  ways  extend  the  whole 
three  miles,  as  was  contended  on  the  argument,  we  might  impose 
a  burden  upon  them  which  would  render  their  franchise  value- 
less. If  their  ferry  ways  extend  this  who!  e  distance,  then  they 
must  be  at  all  times  ready  to  transport  all  passengers  who  pre- 
sent themselves  within  that  distance,  for  they  are  bound  to  be 
prepared  to  transport  all  who  present  themselves  on  their  ferry 
ways.     But  admit  that  their  obligations  would  not  be  so  exten- 
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sive,  still  they  are  certainly  bound  to  afford  reasonable  accom- 
modations to  the  travelling  public  seeking  to  cross  the  river  at 
their  ferry.  There  may  be,  and  indeed  the  evidence  shows  that 
there  are,  several  important  thoroughfares  terminating  upon  the 
river  within  the  distance  which  the  complainants  claim  as  their 
exclusive  ferry  landing.  Shall  the}^  run  a  boat  to  each  of  these 
points?  If  they  have  the  exclusive  privilege  claimed,  they  are 
certainly  bound  to  do  so;  and  then  they  have  two  ferries  instead 
of  one,  when  the  order  certainly  establishes  but  one  ferry.  Sup- 
pose Burlington  had  been  on  this  side  of  the  river,  and  the  or- 
der had  been  to  allow  the  grantees  of  the  franchise  to  establish 
a  ferry  to  and  from  that  city,  specifying  no  landing-place. 
Could  it  be  said  that  the  whole  city  front  would  constitute  their 
ferry  ways,  and  that  no  other  ferry  could  be  established  with 
authority  to  land  within  the  city,  no  matter  what  the  public 
necessities  might  require  ?  Could  it  be  said  that  their  ferry 
ways  and  exclusive  rights  extend  over  private  property  lying 
upon  the  river,  the  owmer  of  which  is  by  the  statute  entitled  to 
a  preference,  if  a  ferry  is  to  be  established  upon  it,  and  upon 
which  the  complainants  could  not  land  without  becoming  tres- 
passers? Would  they  be  bound,  or  would  they  even  have  the 
right  to  run  a  ferry  from  each  travelled  street  abutting  upon  the 
river  ?  The  reasonable  construction  of  such  an  order  would  be, 
that  they  might  select  their  point  within  the  limits  of  the  city, 
upon  which  they  would  establish  their  ferry,  and  that  when 
selected,  they  had  deferred  their  rights,  which  were  before  indefi- 
nite, perhaps  with  the  right  of  changing  their  location,  if  they 
should  choose  to  do  so,  without  interfering  with  the  rights  of 
others.  Suppose  the  order  had  authorized  them  to  establish  a 
ferry  across  the  river  from  the  county  of  Henderson  to  the  oppo- 
site side,  designating  no  point  or  any  other  limit,  would  it  ever 
be  contended  that  they  had  the  exclusive  right  of  ferriage  on  that 
river,  for  the  whole  county,  and  that  all  the  travel  of  the  county 
wishing  to  cross  must  come  to  one  particular  landing,  or  that 
they  should  or  could  establish  a  number  of  ferries  many  miles 
apart  ?  Such  a  right  or  duty  was  not  contended  for  under  this 
license  ;  and  the  County  Commissioners'  Court  has  no  authority 
to  grant  a  liceuBe  to  keep  a  ferry,  with  any  more  exclusive  rights 
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than  are  ^-naranteed  by  the  statute.  Tlie  commissioners  cannot 
confer  rights  which  will  prevent  them  from  establishing  such 
other  ferries  as  the  public  convenience  may  require. 

The  first  section  above  quoted  provides,  "  That,  whenever  it 
shall  be  considered  necessary  to  establish  a  ferry,"  &c.,  "  it  shall  be 
the  duty  of  the  County  Commissioners'  Conrtof  the  proper  county, 
on  due  application  being  made  by  any  qualilied  person  or  persons, 
to  establish  and  confirm  the  same  by  a  special  order,  to  be  made 
for  that  purpose,"  (fee.  Here  is  a  duty  imposed,  as  well  as  a  juris- 
diction conferred,  upon  the  Commissioners'  Court.  The  public 
convenience  and  the  express  law  require  them  to  perform  this 
duty;  and  they  cannot  divest  themselves  of  the  power  to  do  so, 
by  granting  rights  inconsistent  with  its  performance.  The  com- 
missioners are  clothed  with  this  jurisdiction,  in  order  to  subserve 
and  promote  the  public  interests,  and  iiotfor  their  private  benefit ; 
and  they  have  no  right  to  barter  away  those  public  interests,  by 
divesting  themselves  of  the  power  to  perform  an  important  duty 
to  the  public,  which  the  law  conferring  the  jurisdiction  enjoins 
upon  them.  If  they  have  a  right  to  grant  a  ferry  license  in 
such  a  way  as  to  prevent  them  from  establishing  other  ferries, 
which,  in  their  judgments,  or  in  the  judgments  of  their  succes- 
sors, the  public  good  might  require,  they  might  impose  an  in- 
tolerable burden  upon  the  community  for  all  time  to  come.  It  is 
no  answer  to  say,  that  the  law  enjoins  upon  the  grantees  of  the 
franchise,  to  put  on  as  many  boats,  and  to  laud  at  as  many  dif- 
ferent points  within  the  prescribed  limits,  as  the  public  conve- 
nience may  require.  As  before  shown,  such  a  construction  of 
the  license  might  authorize  and  require  the  establishment  of 
several  diff*erent  ferries,  instead  of  one,  while  the  establishment 
of  but  one  was  manifestly  contemplated  by  the  order.  If  the 
commissioners  have  the  right  to  grant  to  one  man,  or  one  com- 
pany, the  entire  monopoly  of  ferrying  to  and  from  a  particular 
city,  they  may  grant  to  one  an  exclusive  right  to  do  all  the  ferry- 
ing in  the  county;  and  such  a  monopoly  would  not  only  shock 
the  sense  of  propriety  of  every  reflecting  mind,  but  would  be  in 
palpable  violation  of  the  spirit  and  intent  of  the  law.  We  all 
know,  what  the  testimony  in  this  record  makes  most  manifest, 
that,  where  there  is  an  extensive  line  of  travel,  the  public  accom- 
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modation  is  not  sufficiently  subserved  by  placing  in  the  hands  of 
one  man,  or  one  company,  an  exclusive  right  to  do  all  the  ferry- 
ing, although  they  may  be  required  by  law  to  provide  sufficient 
boats  to  do  the  business.  The  terrors  of  a  legal  prosecution  are 
not  sufficient  to  procure  that  prompt,  eager,  and  zealous  desire 
to  accommodate  the  public,  which  are  secured  by  the  stimulating 
influence  of  rivalry.  The  evidence  in  this  case  shows,  that  the 
ferrymen  upon  the  complainant's  boat  were  much  less  accom- 
modating, and  that  the  public  was  much  less  efficiently  served, 
before  the  defendant's  boat  was  put  on,  than  has  been  the  case 
since.  Formerly,  it  was  a  very  common,  if  not  a  universal,  prac- 
tice, on  the  complainant's  boat,  to  refuse  to  carry  over  a  single 
passenger  or  team ;  but  they  would  wait  till  others  should  arrive 
before  they  would  make  the  trip;  and  it  was  not  unfrequent  for 
them  to  delay  for  hours,  for  no  other  cause.  "We  are  also  told 
by  the  witnesses,  that  the  public  convenience  has  been  mate- 
rially promoted  by  the  establishment  of  a  new  ferry,  in  securing 
the  passage  of  the  river  at  times  when  the  old  ferry  could  not 
or  did  not  run.  During  one  winter,  the  horse  ferry-boat  run 
from  fifty  to  sixty  days,  when  the  steam  ferry-boat  refused  to 
cross  at  all,  but  was  laid  up;  and  yet,  if  it  had  not  been  demon- 
strated, by  the  actual  running  of  the  defendant's  boat,  it  might 
have  been  very  difficult  to  establish  in  a  court  of  justice  that, 
during  that  time,  the  complainant's  boat  might  have  been  run 
with  safety.  These  considerations  of  public  convenience  are 
not  referred  to  with  a  view  of  showing  that  any  rights  vested  in 
the  complainants  may  be  taken  from  them  in  this  mode  ;  but 
they  show  the  wisdom  of  the  law  in  withholding  from  the  County 
Commissioners'  Court  the  power  to  grant  a  license  which  will 
prevent  them  afterwards  from  establishing  such  other  ferries  as 
the  public  good  may  require. 

The  whole  scope  of  our  ferry  laws  contemplate  a  ferry  land- 
ing at  some  specified  point.  Thus,  the  third  section  of  the  act 
of  1827,  under  which  this  license  was  granted,  provides  as  fol- 
lows :  "  And  such  ferry  keeper  shall,  at  all  times,  keep  the  place 
of  embarkation  and  landing  in  good  repair,  by  cutting  away  the 
banks,  and  erecting  wharves  and  causeways,  when  necessary,  so 
that  passengers,  their  teams,  horses,  cattle,  and  other  property, 
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may  be  embarked  and  landed  without  danger  or  unnecessary 
delay."  The  location  of  the  ferry  is  at  such  point  of  embark- 
ation and  landing,  which  the  owner  of  the  ferry  is  bound  to 
keep  in  repair,  and  must  be  confined  to  such  point  with  the 
reasonable  privilege  of  landing  at  other  places,  temporarily, 
when  the  stage  of  the  water  renders  that  necessary.  At  the 
point  selected  for  his  ordinary  landing-place,  are  his  ordinary 
ferry  ways,  and  this  is  necessarily  appurtenant  to  his  ferry ;  and 
it  is  there  that  his  exclusive  right  of  ferrying  exists,  which  is 
protected  from  intrusion  under  any  subsequent  grant.  Suppose 
this  had  been  a  license  to  erect  a  toll-bridge,  with  the  same  de- 
scription of  location  which  we  find  in  this  order,  the  party  might, 
with  equal  propriety,  claim  that  his  exclusive  right  extends  over 
the  whole  three  miles ;  and  yet  it  has  been  expressly  decided, 
that  he  would  have  defined  and  limited  his  rights  by  the  selec- 
tion of  the  location  and  the  erection  of  the  bridge.  The  Cay- 
uga Bridge  Company  v.  Magee,  6  Wend,  85.  And  that  case 
even  goes  so  far  as  to  decide,  that  he  could  not  change  his  loca- 
tion for  the  erection  of  a  new  bridge,  after  the  first  had  been 
destroyed.  The  mere  practicability  of  changing  the  location, 
does  not  vary  the  character  or  extent  of  the  exclusive  rights 
conferred.  The  same  fiction,  which  would  make  a  ferry  landing 
three  miles  broad,  might  stretch  the  abutments  of  a  bridge  to 
the  same  extent. 

When  this  license  was  granted,  the  right  to  locate  the  ferry 
was  ambulatory  within  the  three  miles,  till  it  was  fixed  by  the 
establishing  of  the  ferry,  and  the  selection  and  occupancy  of  the 
landing-place  ;  and  we  will  not  say,  that  the  owners  of  the  ferry 
might  not  afterwards  change  their  permanent  location,  should 
they  find  it  convenient  and  necessary  to  do  so;  and,  as  we 
know  from  the  character  of  the  river,  from  very  necessity,  they 
must  have  the  right,  at  high  water,  to  land  temporarily  at 
other  points.  This  right  is  manifestly  contemplated  by  the 
order  itself;  and  this  necessity  may  serve  to  explain  the  indefi- 
nite expressions  used  as  to  the  location  of  the  ferry.  Surely  it 
was  never  the  intention  of  the  court  to  compel  the  grantees  of 
the  franchise,  under  the  third  section  of  the  act  above  referred 
to,  to  make  a  practicable  lauding,  the  whole  extent  of  the  thi-ee 
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miles  upon  the  river ;  nc  r  did  tlie_y  ever  intend  to  assume  any 
such  obligation ;  and  yet,  such  would  seem  to  be  their  duty,  if 
their  ferry, — their  place  of  embarkation  and  landing, — is  thus 
extensive.  They  were,  in  our  opinion,  authorized  by  the  order 
and  license  to  select  their  landing  place  within  the  prescribed 
limits.  They  did  so  select  it ;  and  there  is  their  ferry,  and  to 
that  is  their  exclusive  right  confined ;  and  the  establishment  of 
another  ferry,  at  another  point,  although  within  the  same  limits 
from  which  they  were  authorized  to  make  their  selection,  is  no 
infringement  upon  their  i-ights. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


James  Kenney    and    Wife,    Appellants,    v.   William  Geeer, 

Appellee. 

APPEAL  FROM  PIKE. 

If  a  court  transcends  the  limits  which  the  law  has  prescribed  for  it,  and  assumes 
to  act  where  it  has  no  jurisdiction,  its  decisions  will  be  utterly  void. 

The  circuit  courts  of  this  State,  are  superior  courts  of  general  jurisdiction. 

Nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior  court  ex- 
cept that  which  specially  appears  to  be  so ;  on  the  contrary,  nothing  shall  be 
intended  to  be  within  the  jurisdiction  of  an  inferior  court  unless  it  is  so  ex- 
expressly  alleged. 

The  statute  which  prohibits  the  suing  a  defendant  out  of  the  county  where  he 
resides  or  may  be  found,  gives  him  a  privilege  which  he  will  be  regarded  as 
having  waived,  unless  he  makes  his  objection  in  apt  time. 

Unless  a  defendant,  when  sued  in  a  foreign  county,  insists  upon  the  privilege 
which  the  statute  gives  him,  either  by  motion  or  plea  in  abatement,  it  will  be 
presumed  either  that  he  has  waived  his  right,  or  that  the  facts  existed,  which 
authorized  a  suit  against  him  in  a  foreign  county. 

The  cases  of  Key  «.  Collins,  1  Scam.  403 ;  Gillet  «.  Stone,  Ibid.  547 ;  Evans  v. 
Crozier,  Ibid.  548  ;  Shephard  X).  Ogden,  2  Scam.  257;  Wakefield  v.  Grundy,  3 
Scam.  133 ;  Clark  v.  Harkness,  1  Scam.  56 ;  Clark  «.  Clark,  1  Gilman,  33 ; 
Boilvin  «.  Edwards,  4  Gilman,  115 ;  Semple  «.  Anderson,  4  Gilman,  546,  re- 
viewed, considered,  and  partly  overruled. 

This  was  an  action  of  ejectment  by  appellants  against  ap- 
pellee, at  March  terra,  1851,  of  Pike  County  Court. 

Declaration  and  notice  served  29th  of  March,  1851,  for  the  fol- 
lowing premises,  in  Pike  county,  Illinois :    "  A  piece  or  parcel  of 
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land,  in  the  town  of  Greggsville,  commencing  at  stone  11 
chains  75  links  south,  89|-  east,  from  corner  of  sections  14,  15, 
22,  23,  and  running  south  89|^  east,  8.50  chains  to  a  stone,  thence 
south  6.75  chains  to  a  stone,  thence  north  89^  west,  8.50  chains 
to  a  stone,  thence  north  6.75  chains  to  the  place  of  beginning, 
containing  5ioo,  more  or  less,  in  town  4  south,  range  3  west,  4th 
principal  meridian." 

Plea,  not  guilty,  filed,  and  joinder  thereon. 

At  October  term,  1851,  jury  sworn  to  try  cause;  verdict,  under 
instructions  of  court,  for  defendant. 

Motion  for  new  trial.  Motion  overruled,  and  judgment 
against  plaintiffs  for  costs.  Bill  of  exceptions  taken.  Appeal 
prayed,  and  allowed. 

Bill  of  exceptions  admits  possession  of  defendant,  at  the  time 
of  service  of  declaration,  of  premises  described  above.  Admits 
that  James  A.  Kenney,  one  of  appellants,  is  husband  of  Mary 
Kenney,  the  other  appellant.  Admits  that,  at  the  time  of  ren- 
dition of  Judgments,  making  of  copy  and  execution  of  sheriff's 
deed,  hereinafter  set  forth,  Uriah  Brown,  the  defendant  in  said 
judgment  and  execution,  was  the  owner  in  fee-simple  of  pre- 
mises described  in  plaintiff's  declaration  ;  and  that  plaintiff  then 
offered  in  evidence  a  record  of  Circuit  Court,  Pike  county,  Illi- 
nois, in  a  suit  therein,  wherein  Thomas  G.  Little  was  plaintiff, 
and  Uriah  Brown,  aforesaid,  was  defendant,  in  which  suit  judg- 
ment was  rendered  against  said  Brown. 

1.  Summons  to  sheriff  of  Schuyler  county,  with  return  of 
service,  by  reading,  to  Brown,  by  sheriff  of  Schuyler  county, 
on  22d  August,  1843. 

2.  Declaration  in  said  cause  on  seven  promissory  notes. 

3.  At  September  term,  A.  D.  1843,  of  said  Pike  Circuit 
Court,  the  following  judgment  was  rendered  in  said  cause. 

Thomas  G.  Little  ) 

V.  V  Debt. 

Ukiah  Brown.     ) 

This  day  came  the  plaintiff,  by  his  attorney,  and  the  defendant 
having  been  duly  served  with  process,  and  being  called  and  not 
appearing,  but  therein  making  default :  It  is  considered  by  the 
55 
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court,  that  plaintiff  recover  of  defendant  nine  hundred  and  nine 
dollars.  The  debt,  in  decjaration  mentioned,  also  the  damages 
sustained  by  reason  of  non-payment  of  said  debt.  And  because 
said  damages  are  unknown,  and  depend  upon  computation  of 
interest  only,  the  clerk  is  ordered  to  assess  the  same,  who  forth- 
with reports  that  said  damages  amount  to  $156.10,  which 
report,  being  approved,  it  is  considered  that  the  plaintiff  recover 
of  the  defendant  the  damages  aforesaid,  also  his  costs. 

The  plaintiff  then  offered  in  evidence  an  execution  in  the 
usual  form  issued  upon  said  judgment,  to  the  sheriff  of  Pike 
county,  on  13th  June,  1848,  and  the  levy  thereon,  indorsed  by 
said  sheriff,  on  15th  June,  1848, on  the  premises  descrijed  in  said 
declaration  in  ejectment  herein,  as  property  of  Uriah  Brown,  the 
defendant  in  execution.  Also,  indorsement  and  return  by  said 
sheriff  on  said  execution  of  sale  of  premises  hereinbefore  de- 
scribed to  Mary  Kenney  one  of  appellants,  for  $65.65,  on  Sept. 
9,  1848. 

The  Court,  on  motion  of  defendant's  counsel,  refused  to  permit 
said  judgment,  execution,  levy,  and  sale  thereon,  to  be  read  in 
evidence  before  the  jury,  and  excluded  the  same;  to  which 
several  opinions  and  decisions  of  the  court  in  refusing  to  permit 
said  plaintiff  to  read  said  judgment,  execution,  levy,  and  sale 
thereon,  in  evidence  to  the  jury,  and  in  excluding  the  same  from 
the  jur}',  plaintiff  then  and  there  excepted. 

Plaintiff  then  offered  in  evidence  a  deed,  with  the  certificates 
thereon  indorsed,  for  the  premises  described  in  plaintiff's  declara- 
tion from  Daniel  D.  Hicks,  sheriff  of  Pike  county,  aforesaid,  to 
Mary  Kenney,  one  of  the  appellants,  in  the  usual  form,  dated 
August  12th,  1850,  reciting  the  rendition  of  the  foregoing  judg- 
ment to  Uriah  Brown,  and  the  execution,  levy,  and  sale,  herein- 
before set  forth ;  said  deed  was  duly  acknowledged,  and  was 
recorded  in  Recorder's  office  of  Pike  county,  aforesaid,  on  12th  of 
August,  1850. 

J.  Grimshaw  and  R.  S.  Blackwell,  for  appellants. 

FogU.  This  was  an  ejectment  by  plaintiffs  in  error  against  de- 
fedant  in  error  for  a  parcel  of  land  in  Griggsville,  Illinois.     On 
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the  trial,  plaintifiPs,  to  show  title,  offered  the  record  of  the  Pike 
Circuit  Court,  September  term,  1843,  in  the  case  of  Thomas  G. 
Little  V.  Uriah  Brown,  which  was  an  action  of  debt  $909,  da- 
mages $600.  Summons  was  directed  to  sheriff  of  Schuyler,  and 
there  duly  served  on  Brown.  Declaration  counts  on  eight  pro- 
missory notes,  and  avers  that  the  cause  of  action  accrued  in 
Pike,  but  makes  no  averment  that  plaintiff  resided  there.  Brown 
made  default,  and  judgments  for  $909  debt  and  $146.10  da- 
mages, which  recites  due  service  of  process.  An  execution 
issued  regularly,  levied  on  the  land  in  controversy.  Sold  to 
Mary  Kenney,  one  of  the  plaintiffs  in  this  suit.  Sheriff's  deed 
duly  executed.  At  the  time  of  the  judgment,  levy,  and  sale, 
Brown  was  the  owner  in  fee.  Defendant  in  possession  when 
suit  commenced.     Judgment  for  defendants. 

The  question  is  whether  the  judgment  in  Little  v.  Brown  is 
void  for  want  of  jurisdiction  in  the  Circuit  Court  of  Pike 
county  ? 

It  is  admitted,  that  to  constitute  a  valid  judgment  it  must 
have  been  rendered  by  a  tribunal  having  jurisdiction  of  the  sub- 
ject-matter of  the  suit  and  over  the  person  of  the  defendant. 

A  court  has  jurisdiction  of  the  subject-matter  where  by  law 
power  and  authority  are  conferred  upon  it  to  hear  and  deter- 
mine the  particular  cause  of  action  in  controversy  between  the 
parties  to  the  suit.  And  it  has  jurisdiction  of  the  person  of  the 
defendant  when  he  voluntarily  appears  to  action,  or  is  person- 
ally served  with  process,  or  has  constructive  notice  of  the  pend- 
ency of  the  suit.     Gilman  v.  Thompson,  11  Yerm.  R.  648. 

There  is  no  pretence  but  that  the  Circuit  Court  in  this  in- 
stance had  jurisdiction  of  the  subject-matter.  The  statute  ex- 
pressly confers  upon  the  court  power  to  hear  and  determine  "all 
matters  and  suits  at  common  law  and  in  chancery  arising  in 
each  of  the  counties  of  their  (the  judge's)  respective  circuits, 
where  the  debt  or  demand  shall  exceed  twenty  dollars."  Rev. 
Laws,  1833,  p.  151,  152,  §  18. 

And  the  court  acquired  jurisdiction  over  the  person  of  the 
defendant  by  the  service  of  process  upon  him.  Kennedy  et  al. 
V.  Georgia  State  Bank,  8  How.  U.  S.  Rep.  611. 

It  is  true  the  court  acquired  this  jurisdiction  irregularly,  and 
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its  judgments  might  have  been  reversed  npon  writ  of  error  or 
appeal ;  but  it  cannot  be  impeached  collaterally. 

The  act  of  December  20,  1828,  provides,  "that  hereafter  it 
shall  not  be  lawful  for  any  plaintiff  to  sue  a  defendant  out  of  the 
county  where  the  latter  resides  or  may  be  found,  except  where  the 
debt,  contract,  or  cause  of  action  accrued  in  the  county  of 
the  plaintiff,  or  where  the  contract  may  have  specifically  been 
made  payable,"  &c.     K.  L.  1833,  p.  145. 

This  privilege  of  the  defendant  is  not  strictly  the  subject  of 
a  plea  to  the  jurisdiction  of  the  court,  but  is  rather  to  be  classed 
among  pleas  in  abatement  to  the  person  of  the  defendant.  Har- 
rison V.  Rowan,  Peters,  C.  C.  R.  489 ;  Logan  v.  Patrick,  2  U.  S. 
Cond.  R.  259  ;  Cleveland  v.  Welsh,  4  Mass.  R.  591 ;  Hughes  v. 
Martin,  1  Ark.  R.  463. 

It  was  never  intended  as  an  exception  to  the  general  grant 
of  jurisdiction,  conferred  upon  the  Circuit  Court  by  R.  L.  1833, 
p.  151,  §  18. 

The  object  of  the  act  was  to  restrain  a  previous  practice  which 
had  obtained  of  sending  process  from  one  county  to  another  to 
bring  the  defendant  into  a  county  where  he  did  not  reside,  and 
was  productive  of  much  oppression.  Brewster  v.  Scarborough, 
2  Scam.  282. 

According  to  the  rules  of  pleading,  and  the  practice  of  the 
superior  courts  of  England,  a  plea  to  the  jurisdiction,  or  in  abate- 
ment on  account  of  the  infringment  of  the  personal  privilege 
of  the  defendant,  was  necessary  to  raise  the  objection.  1  Chit. 
PL  441-445;  Wood  v.  Mann,  1  Sumn.  R.  578;  Hughes  v. 
Martin,  1  Aik.  R.  463 ;  Cleveland  v.  Welsh,  4  Mass.  R.  591. 

This  was  the  established  practice  in  every  superior  court.  But 
our  court  departed  from  it,  and  laid  down  the  rule,  which  has 
ever  since  been  adhered  to,  that  to  authorize  the  court  to  issue  its 
process  to  a  foreign  county,  there  should  be  an  averment  in  the 
declaration,  "  that  the  cause  of  action  accrued  in  the  county 
where  the  suit  is  brought,  and  that  the  plaintiff  resided  there." 
Clark  V.  Harkness,  1  Scam.  56. 

This  case  was  founded  upon  the  authority  of  Turner  v.  Bank 
of  North  America,  4  Dall.  R.  8,  in  which  case  Ellsworth,  C.  J., 
treated  it  as  a  technical  question,  and  said,  "  It  is  exceedingly  to 
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be  regretted  that  exceptions  which  might  be  taken  in  abatement 
and  often  cured  in  a  moment,  should  be  reserved  to  the  last 
stage  of  a  suit,  to  destroy  its  fruits." 

The  soundness  of  the  practice  of  this  court  has  been  ques- 
tioned in  a  recent  decision,  in  Haddock  v.  Waterman,  11  111.  R. 
477,  478.  Caton,  C.  J.,  says,  "  Were  the  question  before  us 
for  the  first  time,  we  might  and  probably  should  follow  the  rule 
indicated  in  the  case  of  Foot  v.  Stevens,  17  Wend.  483,  and 
hold  that  none  of  these  averments  were  necessary,  upon  the 
familiar  principle  that  every  presumption  is  in  favor  of  the  juris- 
diction and  proceedings  of  superior  courts  of  general  jurisdiction." 

This  was  the  doctrine  of  the  Court  of  King's  Bench  in  Eng- 
land, where  the  question  arose  upon  writ  of  error.  Peacock  v. 
Bell,  1  Saund.  R.  73.  This  case  was  recognized  and  its  doctrine 
applied  to  a  writ  of  error  in  Hart  v.  Seixas,  21  Wend.  R.  40. 

The  case  of  Turner  v.  Bank  of  IN'orth  America,  4Dall.  8,  had 
no  adjudged  case  to  support  it,  and  none  was  cited  by  the  court 
in  its  opinion ;  and  the  case  of  Ld.  Coningsby,  9  Mod.  95,  relied 
upon  by  Ingersoll  for  plaintiffs  in  error,  was  relative  to  a  special 
jurisdiction,  and  arose  upon  a  demurrer  to  a  bill  in  equity.  The 
case  of  Bingham  v.  Cabot,  3  Dall.  382,  had  no  authority  to  sup- 
port it.  But,  take  the  cases  as  they  stand  in  our  court  and  in 
those  of  the  United  States,  the  doctrine  has  settled  down  into  a 
mere  technical  question. 

An  appearance  and  pleading  is  a  waiver  of  the  privilege ;  and  on 
demurrer  the  declaration  may  be  amended.  3  Scam.  134.  Shepherd 
v.  Ogden,  2  Scam.  260.    Besides  the  averment  need  not  be  proven. 

If  the  court  had  no  jurisdiction  when  the  process  issued,  it  is 
difficult  to  conceive  how  a  declaration  afterwards  filed  can  con- 
fer it. 

And  it  is  still  more  difficult  to  understand  why  it  is  when  the 
defendant  demurs  for  want  of  jurisdiction ;  the  defect  can  be 
curred  by  amendment.  The  true  rule  now  is,  and  always  was, 
that,  upon  writs  of  error  to  reverse  the  judgments  of  a  superior 
court  of  general  jurisdiction,  their  jurisdiction  will  be  presumed. 

Is  not  the  "  Circuit  Court  "  a  superior  court  of  general  jurisdic- 
tion ?  It  is  created  by  the  constitution,  and  a  portion  of  the 
judicial  power  of  the  government  is  vested  in  it.     Its  jurisdic- 
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tion  is  general  "  over  all  matters  and  suits  at  common  law  and 
in  chancery."  R.  L.  1833,  p.  152,  §  18.  It  has  "power  and 
authority  to  hear  and  determine  all  cases  of  treason,  and  other 
felony,  crimes,  and  misdemeanors  whatsoever.-'  R.  L.  1833, 
p.  152,  §  20.  Its  jurisdiction  is  exclusive  of  all  other  courts  in 
the  State,  save  in  a  few  excepted  cases.  It  exercises  a  general 
superintending  authority  over  all  inferior  tribunals,  by  appeal 
certiorari,  mandamus,  and  procedendo.  They  exercise  all  of  the 
powers  of  the  King's  Bench  and  Common  Pleas  in  England. 
Brinkerhoff  v.  Beaubien,  2  Scam.  273,  274.  It  is  a  court  of 
record,  and  proceeds  accordino;  to  the  course  of  the  common 
law.  Its  records  import  absolute  verity.  A  writ  of  error  lies 
upon  its  judgments.  Intendments  are  indulged  in  by  this  court, 
to  support  its  judgments.  A  party  complaining  of  its  errors  upon 
the  trial  of  a  cause  must  procure  the  evidence  to  be  placed  upon 
the  record  by  bill  of  exceptions,  and  put  his  finger  upon  the  error 
relied  upon.  Its  judgment  is  conclusive  between  parties  and 
privies.  On  a  plea  it  may  determine  its  own  jurisdiction.  It  has 
a  seal  which  proves  itself ;  a  permanent  location  ;  established 
terms;  organized  process;  executive  ofiicers;  has  its  regular 
attorneys  and  solicitors;  and  its  functions  do  not  cease  with 
the  determination  of  a  particular  cause.  And  shall  it  be  said 
to  be  an  inferior  court,  in  the  technical  sense  of  that  term  ?  It 
is  true  the  court  is  one  of  limited  jurisdiction ;  so  are  the  Su- 
preme, Circuit,  and  District  Courts  of  the  United  States ;  so  are 
the  King's  Bench  and  Common  Pleas  in  England.     9  Mod.  95. 

The  term,  limited^  is  ambiguous,  and  is  often  confounded  with 
the  word  special.  Every  court  is  limited  in  its  jurisdiction  by 
the  constitution  and  laws.  This  court  is  limited  to  appellate 
jurisdiction  only,  except  in  certain  specified  cases. 

The  true  distinction  is  between  such  courts  as  possess  a 
general,  and  such  as  have  only  a  special  jurisdiction  for  a  parti- 
cular purpose,  or  clothed  with  special  powers  for  the  performance 
of  specific  duties  beyond  which  they  have  no  manner  of  author- 
ity, and  these  specific  powers  to  be  exercised  in  a  summary 
way,  either  by  a  tribunal  already  existing  for  general  purposes, 
or  else  by  persons  appointed  for  the  special  purpose.  Den  v. 
Hammel,  3  Harrison,  N.  J.  78,  79. 

Such  a  court  is  entitled  to  every  presumption  necessary  to  up- 
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hold  its  authority.  And  it  is  for  the  party  objecting  to  the  juris- 
diction to  establish  the  contrary.  The  distinction  is  well  ex- 
pressed in  Thatcher  v.  Powell. 

The  authority  of  a  court  of  general  jurisdiction  is  presumed. 
But  the  record  of  a  court  of  special  powers  must  show  upon  its 
face  the  jurisdictional  facts. 

"Where  a  court  has  no  jurisdiction,  the  judge,  the  plaintiff,  and 
the  civil  officers  executing  its  judgments,  are  trespassers,  and 
liable  in  damages  to  the  injured  party.  Den  v.  Hammel,  3  Har. 
R.  TS  ;  Bigelow  v.  Stearns,  19  Johns.  39 ;  Egerton  v.  Hart,  8 
Yerm.  208.  The  courts  will  indulge  in  no  criticisms  where  such 
results  are  to  follow. 

Suppose  no  declaration  is  filed  at  all,  yet  a  judgment  is  pro- 
nounced in  the  cause.  Is  it  void,  or  merely  voidable  ?  Or  sup- 
pose a  declaration  was  filed,  but  lost.  Before  the  declaration  is 
filed,  a  capias  ad  respondendum  is  issued,  and  the  defendant  ar- 
reste  J.  Is  the  officer  a  trespasser '{  Where  does  the  jurisdiction 
attach  ? 

Every  court  is  the  guardian  of  its  own  jurisdiction.  Kendrick 
V.  M'Quary,  Cooke,  R.  480,  And  is  bound  in  every  case  to  in- 
quire whether  the  facts  presented  by  the  record  give  jurisdiction. 
Stamps  V.  Newton,  3  How.  Miss.  R.  34.  The  presumption  of  law 
is  that  they  have  done  so.  Gregrion  v.  Astor,  2  How.  U.  S.  R.  819. 
And  their  decision  upon  the  question  of  jurisdiction  is  as  bind- 
ing until  reversed,  as  any  other  adjudication  during  the  progress 
of  the  cause. 

A  defendant  may  have  his  writ  of  error.  If  he  lies  by  for  five 
years,  he  is  concluded.  This  is  conclusive  of  his  acquiescence 
in  the  judgment.  Evans  v.  Perciful,  5  Ark.  429,  430,431 ;  Yor- 
hees,  V.  United  States  Bank,  10  Pet.  R.  449;  Swiggart  v.  Har- 
ber,  4  Scam.  377, 

Pleas  to  the  jurisdiction  are  never  favored.  The  declaration 
in  this  case  avers  that  the  cause  of  action  accrued  in  Pike.  The 
Circuit  Court  decided  it  had  jurisdiction. 

This  very  question  has  arisen  in  the  United  States  courts  col- 
laterally, and  the  case  in  4  Dall.  8,  cited  in  support  of  the  posi- 
tion that  the  judgment  was  void ;  and  the  court  denied  the  pro- 
position to  be  law.     M'Cormack  -y.  Sullivant,  6  U,  S.  Cond,  71 ; 
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Kempe  v.  Kennedy,  2  U.  S.  Coud.  225 ;  Watkin's  Case,  3  Pet. 
R  193  ;  Kennedy  v.  Georgia  State  Bank,  8  How.  U.  S.  R.  610- 
612,  and  614.     Cases  on  the  same  point:  Williams  v.  Armroyd, 

2  U.  S.  Cond.  556;  Yan  Wormer  v.  Albany,  15  Wend.  262; 
Huntington  v.   Charlotte,    15  Yerin.  46 ;  Fudge  v.  The  State, 

3  Gill  &  J.  112 ;  Haner's  Appeal,  5  Watts  &  Serg.  4Y3,  474 ; 
Prigg  V.  Adams,  2  Salk.  674 ;  Gorrill  v.  Whittier,  3  N.  H.  R. 
265  ;  Paine  v.  Moreland,  15  Ohio,  435  ;  Yorhees  v.  United  States 
Bank,  10  Pet.  R.  449;  Cochran  v.  Loring,  17  Ohio,  431,  432; 
Oilman  v.  Thompson,  11  Verm.  R.  643. 

You  blow  up  with  gunpowder  the  whole  jurisdiction,  if  such 
a  purchaser  is  not  protected.  Windham  v.  Windham,  3  Ch. 
Rep.  12 ;  Bostwick  v.  Perkins,  4  Geo.  R.  50.  The  general  rule 
is  that  jurisdiction  is  presumed,  and  it  must  affirmatively  appear 
that  the  court  had  no  jurisdiction. 

A  purchaser  is  not  bound  to  look  behind  the  judgment  or  de- 
cree of  a  court  of  general  jurisdiction.  Gregrion  v.  Astor,  2 
How.  U.  S.  R.  340-343. 

Let  it  be  remembered,  that  all  of  the  former  decisions  of  this 
court  were  upon  writ  of  error ;  that  this  case  arises  collaterally ; 
that  at  common  law  it  must  have  been  pleaded  in  abatement ; 
that  even  on  writs  of  error  the  presumption  was  indulged  in  to  sup- 
port the  jurisdiction ;  that  the  former  decisions  were  on  a  question 
of  practice.  This  presents  it  as  a  rule  of  property.  Then  apply 
Judge  Caton's  rule  "  we  are  not  disposed  to  extend  "  the  doc- 
trine. 11  Id.  478. 

Warren  &  Edmonds,  for  appellee. 

Court  proceeded  extraterritorially.  Want  of  jurisdiction 
presumed  unless  directly  averred.  11  111.  476  ;  1  Scam.  4045  ; 
1  Scam.  57;  2  Scam.  259,  260,  274;  3  Scam.  134;  4  Scam. 
303  ;  4  Gilm.  608,  509. 

Court  may  collaterally  inquire  into  the  jurisdiction  of  the 
court  rendering  a  judgment  under  which  any  benefit  is  sought 
to  be  derived.  19  J.  R.  33,  39  to  43 ;  3  Denio,  28 ;  3  Coms. 
137 ;  8  How.  541,  542,  543  ;  9  Cowen,  228,  229 ;  8  J.  R.  90, 
194,  197;  6  Wend.  453;  6  Hill,  416,  417;  15  J.  R.  141;  11 
Wend.  652;  11  Mass.   513;  1    Peters,    474,  475,477;  2  Corns. 
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406,  467,  468;  4  Scam.  371 ;  3  Scam.  107,  108  ;  4  Peters,  471, 
472;  10  Peters,  474,  475,  477;  2  Peters,  163,  169;  2  McLean, 
511,  514 ;  11  K  H.  191,  198,  299,  305,  306,  309  ;  8  S.  &  M.  505, 
517,518,519. 

The  court  having  sent  its  process  out  of  its  county,  is  notice 
to  a  purchaser  of  a  want  of  jurisdiction,  and  sufficient  to  put 
him  upon  inquiry.     Pelman  v.  Gaty,  5  Gilm.  186. 

Trumbull,  J.  The  chief  difficulty  in  this  case  arises  from 
decisions  of  this  court  heretofore  made,  respecting  the  jurisdic- 
tion territorially  of  the  Circuit  Court.  Were  the  question  now 
for  the  first  time  presented,  it  could  scarcely  admit  of  doubt,  that 
the  proper  decision  would  be  to  hold  that  the  Circuit  Courts  of 
this  State  were  courts  of  general,  superior  jurisdicl:ion,  and  that 
every  case  should  be  presumed  to  be  within  their  jurisdiction, 
unless  the  contrary  affirmativel}'  appeared. 

The  only  objection  to  the  record  offered  in  evidence  was,  that 
it  did  not  appear  upon  the  face  of  the  proceedings,  that  the 
plaintiff  resided  in  the  county  in  which  the  suit  was  brought. 
The  action  was  instituted  in  the  county  of  Pike,  and  the  process 
sent  to  and  served  upon  the  defendant  in  the  county  of  Schuy- 
ler. The  declaration  alleged  that  the  cause  of  action  arose  in 
the  county  of  Pike,  but  contained-  no  averment,  nor  was  there 
anything  in  the  record  to  show  that  the  plaintiff  resided  in  that 
county,  nor  that  the  defendant  resided  in  that  county  of  Schuyler, 
where  he  was  served  with  process. 

The  second  section  of  the  Practice  Act,  Rev.  St.  413,  which  is 
but  a  reenactment  of  previous  statutes,  declares :  "It  shall  not 
be  lawful  for  any  plaintiff  to  sue  a  defendant  out  of  the  county 
where  the  latter  resides  or  may  be  found,  except  in  cases  where 
the  debt,  contract,  or  cause  of  action  accrued  in  the  county  of 
the  plaintiff,  or  where  the  contract  may  have  been  specifically 
made  payable  ;  when  it  shall  be  lawful  to  sue  in  such  county, 
and  process  may  issue  against  the  defendant  to  the  sheriff  of  the 
county  where  he  resides.  And  in  every  species  of  personal 
actions  in  law  or  equity,  when  there  is  more  than  one  defendant, 
theplaintiff  commencing  his  action  where  either  of  them  resides, 
may  have  a  writ  or  writs  issued,  directed  to  any  county  or 
56 
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counties,  where  the  other  defendants,  or  either  of  them,  may  be 
found."  Under  this  statute,  as  expounded  by  this  court  in  the 
cases  of  Key  v.  Collins,  1  Scam.  403  ;  Gillet  v.  Stone,  1  Scam. 
547 ;  and  Clark  y.  Clark,  1  Gilm.  33,  the  Circuit  Court  had  no 
jurisdiction  of  the  case,  the  record  of  which  was  offered  in  evi- 
dence. It  was  expressly  decided  in  those  cases,  that  an  aver- 
ment that  the  cause  of  action  arose  in  the  county  where  the  suit 
was  brought,  was  not  sufficient  to  give  the  court  jurisdiction  to 
send  its  process  to  a  foreign  county,  without  the  further  averment 
that  the  plaintiff  resided  in  the  county  where  the  action  was 
commenced.  These  cases  were  based  upon  that  of  Clark  v. 
Harkness,  1  Scam.  56,  where  the  court  say,  *■'  a  Circuit  Court, 
however,  is  of  limited  jurisdiction,  and  has  cognizance,  not  of 
causes  generally,  but  of  such  only  as  arise  within  the  county. 
This  renders  it  necessary,  because  the  proceedings  of  no  court 
can  be  deemed  valid,  further  than  its  jurisdiction  appears,  or 
may  be  fairly  presumed,  to  set  forth  upon  the  record  the  facts 
which  give  the  jurisdiction  expressly,  or  such  as  by  legal  intend- 
ment may  render  that  jurisdiction  certain." 

The  principle  of  these  decisions  has  been  recognized  in  several 
other  cases.  Evans  v.  Crozier,  1  Scam.  548  ;  Shepard  v.  Ogden, 
2  Scam.  257;  Wakefield  v.  Grundy,  3  Scam.  133;  Boilvin  v. 
Edwards,  4  Gilm.  115,  and  Semple  v.  Anderson,  4  Gilm.  546, 

In  this  last  case  the  court  went  a  step  further  than  in  any 
of  the  others,  and  held  that  the  court  had  not  jurisdiction  in  a 
case  where  one  of  two  defendants  was  served  with  process  in  the 
county  where  suit  was  brought,  and  the  other  in  a  different 
county,  without  an  averment  in  the  declaration  to  show  that  the 
defendant  served  in  the  county  where  suit  was  brought,  resided 
in  that  county.  In  none  of  the  cases  was  a  plea  to  the  jurisdic- 
tion interposed ;  but  they  were  all  decided  upon  the  broad  ground, 
that  it  was  a  presumption  of  law,  that  the  Circuit  Court  did  not 
have  jurisdiction  to  send  its  process  to  a  foreign  county,  unless 
the  facts  to  give  the  jurisdiction  affirmatively  appeared  upon  the 
face  of  the  proceedings. 

If  the  principle  of  these  decisions  is  to  be  adhered  to,  and  the 
Circuit  Court,  as  was  said  in  the  case  of  Clark  v.  Harkness,  "  is 
of  limited  jurisdiction,  and  has  cognizance,  not  of  causes  gene- 
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rally,  but  of  such  only  as  arise  within  the  county,"  and  if  it  be 
a  presumption  of  law,  in  the  absence  of  any  averment  in  the 
record,  that  such  court  acts  without  authority  wdienever  it  sends 
its  process  to  bring  in  a  defendant  beyond  the  limits  of  the 
county  from  whence  it  issues,  it  inevitably  follows,  that  in  such 
case  it  proceedings  are  nullities,  and  void  even  collaterally.  No 
principle  is  clearer  than,  if  a  court  transcends  the  limits  which 
the  law  has  prescribed  for  it,  and  assumes  to  act  where  it  has  no 
jurisdiction,  its  decisions  will  be  utterly  void,  and  entitled  to  no 
consideration,  either  as  evidence  or  otherwise ;  and  most  empha- 
tically is  this  so  in  reference  the  decisions  of  a  court  of  limited 
jurisdiction,  as  the  Circuit  Court  has  been  denominated  in  the 
cases  already  referred  to.  Borden  v.  Fitch,  15  Johns.  121 ; 
Mills  V.  Martin,  19  Id.  33  ;  Shaeffer,  v.  Gates,  2  B.  Mon.  453  ; 
Gwin  V.  McCarrol,  1  S.  &  M.  368;  Bigelow  v.  Stearns,  19 
Johns.  39  ;  Lessees  of  Snyder  v.  Snyder,  6  Bin.  48  ;  Smith  v.  Rice, 
11  Mass.  507 ;  Sherman  v.  Ballou,  8  Cow.  304. 

There  is  sometimes  difficulty  in  determining  whether  a  court 
has  or  has  not  jurisdiction  of  a  particular  case;  but,  that  once 
determined,  the  consequences  that  are  to  flow  from  the  decision 
are  well  understood,  and  the  want  of  jurisdiction  being  esta- 
blished, the  proceedings  of  such  court  are  absolute  nullities,  except 
perhaps  so  far  as  they  may,  under  some  circumstances,  be  resort- 
ed to  as  a  protection  to  an  officer  executing  their  process. 

Reference  has  been  made  to  several  cases  decided  by  the  Su- 
preme Court  of  the  United  States,  for  the  purpose  of  showing 
that  a  judgment  is  not  void,  when  it  comes  in  question  collater- 
ally, although  the  court  had  no  jurisdiction  to  render  it.  Those 
cases  do  not  establish  such  a  principle  ;  but  they  do  settle  this 
principle,  tliat  the  judgments  of  the  Circuit  Courts  of  the 
United  States  aro  not  to  be  presumed  to  have  been  entered 
without  jurisdiction,  because  the  facts  to  give  such  jurisdic- 
tion do  not  affirmatively  appear  upon  the  face  of  the  proceed- 
ings ;  and  that  court  decided  the  same  way,  that  the  want  of 
jurisdiction  was  a  matter  of  abatement,  and  that  the  jurisdiction 
would  be  presumed,  although  not  stated,  even  in  a  direct  pro- 
ceeding, if  the  party  failed  to  make  the  objection  for  want  of 
jurisdiction,  till  after  a  case  had  once  been  remanded  by  the  Su- 
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preine  Court.  Washington  Bridge  Company  v.  Stewart,  3  How- 
ard, 413  ;  Skillern's  Executors  v.  May's  Executors,  6  Cranch,  267. 
This  court,  however,  decided  differently,  in  the  case  of  Semple  v. 
Anderson,  and  held,  that  after  a  case  had  been  remanded  to  the 
Circuit  Court,  with  directions  to  overrule  a  motion  in  arrest  of 
judgment,  it  was  not  too  late  to  object  to  the  jurisdiction. 

I  am  unable  to  appreciate  the  reason  why  the  presumption  of 
law  as  to  jurisdiction,  should  be  one  way  when  the  record  is 
viewed  in  a  direct  proceeding,  and  directly  the  contrary  when 
the  same  identical  record  is  inspected  collaterally.  If  it  be  a 
presumption  of  law,  that  the  court  acts  without  authority  unless 
the  facts  to  give  it  jurisdiction  appear  upon  the  face  of  its  pro- 
ceedings, then,  whenever  such  proceedings  cotne  in  question, 
and  there  is  an  omission  to  aver  the  facts  that  give  jurisdiction, 
the  court  is  bound  to  intend  affirmatively,  just  as  much  as  if  the 
facts  showing  the  want  of  jurisdiction  were  set  forth  upon  the 
face  of  the  record,  that  it  acted  without  authority,  and  in  such 
case  there  could  be  no  doubt  that  the  proceedings  would  be  void. 

The  decisions,  however,  in  this  State,  as  to  the  character  of 
the  Circuit  Courts,  and  the  necessity  for  showing  affirmatively, 
in  all  cases  where  process  is  sent  out  of  the  county,  the  facts 
which,  under  the  statute,  would  authorize  sending  it  abroad, 
have  not  been  uniform,  and  in  my  opinion  the  whole  foundation 
of  the  decisions  quoted  has  long  ago  been  swept  away. 

In  the  case  of  Brewster  v.  Scarborough,  2  Scam.  282,  the 
court  use  this  language  :  "  The  circuit  courts  are  courts  of 
general  original  jurisdiction,  and  are  exclusively  vested  with 
jurisdiction  in  civil  cases,  except  those  of  justices  of  the  peace, 
whose  jurisdiction  is  limited  to  sums  of  one  hundred  dollars." 

In  the  case  of  Wells  v.  Mason,  4  Scam,  88,  the  court  held 
that  a  case  formerly  pending  in  the  Municipal  Court  of  the 
city  of  Alton,  had  been  legally  transferred  to  the  Madison  Circuit 
Court,  although  there  was  nothing  in  the  record  showing  that 
the  contingency  had  happened,  which  would  authorize  the 
Circuit  Court  to  take  jurisdiction  of  the  case,  upon  the  principle 
that  ''  every  presumption  is  to  be  made  in  favor  of  the  jurisdic- 
tion of  a  court  of  general  jurisdiction." 

In  the  case  of  Beaubieu  v.    Brinkerhoff,  2    Scam.  272,  the 
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court  say,  "  In  relation  to  superior  courts,  or  courts  of  record, 
the  law  is,  that  nothing  shall  be  intended  to  be  out  of  the  jurisdic- 
tion of  a  superior  court  but  that  which  specially  appears  to  be  so; 
and  on  the  contrary,  nothing  shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  court,  but  that  which  is  expressly  al- 
leged." The  court  then  enquire  to  what  class  of  courts  the  circuit 
courts  of  this  State  belong,  and  say :  "  The  circuit  courts  are 
the  only  superior  courts  in  the  State,  that  possess  original  and 
unlimited  jurisdiction.  They  exercise  within  their  respective 
counties  all  the  powers  and  jurisdiction  of  the  courts  of  King's 
Bench  and  Common  Pleas,  in  England ;  and  although  these 
courts  are  inferior  to  the  Supreme  Court,  because  appeals  and 
writs  of  error  lie  from  their  decisions  to  the  Supreme  Court,  yet 
this  circumstance  does  not  constitute  them  inferior  courts,  in  the 
common  law  sense  of  the  term.  Courts  not  of  record,  are  de- 
nominated inferior  courts;  because,  if  their  proceedings  are 
questioned  in  the  superior  courts,  they  must  specially  show 
that  they  acted  within  their  jurisdiction.  The  circuit  courts  are 
pre-eminently  the  superior  conrts  of  this  State ;  and  as  the 
Municipal  Court  of  the  city  of  Chicago  possesses  concurrent 
jurisdiction  within  the  city  of  Chicago  and  the  county  of  Cook, 
with  the  Circuit  Court,  it  must  be  considered  a  superior  court. 
JSTow,  for  any  thing  that  appears  in  the  declaration  at  bar,  the 
Municipal  Court  may  have  had  jurisdiction.  The  note  may 
have  been  executed  in  Chicago,  which  would  have  given  juris- 
diction. The  plaintiff  and  defendant  may  also  have  resided  in 
Chicago,  or  the  county  of  Cook.  In  one  of  these  ways  the 
Municipal  Court  may  rightly  have  had  jurisdiction,  both  of  the 
person  and  of  the  cause  of  action  ;  and,  as  it  does  not  appear 
from  the  declaration  but  that  some  one  of  the  facts  existed, 
which  would  have  given  the  Municdpal  Court  jurisdiction,  this 
court,  upon  the  rule  laid  down  above,  is  bound  to  intend,  that 
the  Municipal  Court  had  jurisdiction,  both  of  the  person  and  of 
the  subject-matter  of  the  action." 

This  case,  in  my  judgment,  lays  down  the  correct  doctrine,  and 
although  professing  to  be  in  harmony  with  the  decision  in  the 
case  of  Key  v.  Collins,  it  establishes  an  entirely  different 
principle. 
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Is  the  Circuit  Court  any  the  less  a  superior  court  or  a  court  of 
record,  when  it  sends  its  process  to  a  foreign  county,  than  when 
it  is  directed  to  the  sheriif  of  the  county  where  it  sits  ?  Does 
not  the  statute  expressly  authorize  process  to  issue  to  foreign 
counties  in  certain  cases,  and  is  it  not  the  doctrine  of  this  case, 
that  nothing  is  to  be  presumed  to  be  out  of  the  jurisdiction  of  a 
superior  court,  but  that  which  specially  appears  to  be  so  ?  For 
any  thing  that  appeared  upon  the  face  of  the  proceedings  in  the 
case  of  Key  v.  Collins,  or  that  appears  upon  the  record  offered 
in  evidence  in  this  cause,  the  cause  of  action  may  have  arisen, 
and  the  plaintiff  have  resided  in  the  county  where  the  suit  was 
brought ;  and  if  so,  why,  upon  the  principle  laid  down  in  the 
case  of  Beaubien  v.  Brinkerhoff,  did  not  the  court  have  juris- 
diction ?  If  the  Circuit  Court  is  a  superior  court  of  general 
jurisdiction,  when  its  process  issues  to  the  county  where  its  sits, 

I  cannot  perceive  how  it  becomes  an  inferior  court  of  limited 
jurisdiction,  the  moment  it  issues  process  to  some  other  county. 

In  the  cases  of  Hubbard  v.  Hubbard,  2  Scam.  299,  and  Hun- 
ter V.  Sherman,  2  Scam.  544,  the  court  hold  expressly,  that  a 
superior  court  of  general  jurisdiction  will  be  presumed  to  have 
jurisdiction  till  the  contrary  is  made  to  appear. 

There  is  another  class  of  cases  in  which  it  has  been  decided, 
that  even  when  a  process  is  sent  to  a  foreign  county,  the  facts  au- 
thorizing it  to  be  sent  to  such  county  need  not  affirmatively 
appear  to  give  the  court  jurisdiction.  The  cases  of  Gillet  & 
Gordon  v.  Stone,  1  Scam.  589  ;  and    Haddock  v.   Waterman, 

II  111.  4Y4,  could  not  have  been  sustained,  if  it  were  necessary 
to  the  jurisdiction  that  all  the  facts  authorizing  a  defendant  to 
be  sued  out  of  the  county  of  his  residence  should  appear  upon 
the  face  of  the  proceedings.  The  declaration  in  neither  of  those 
cases  contained  any  allegation  respecting  the  residence  of  the 
defendant,  and  according  to  the  terms  of  the  statute  it  is  just  as 
essential  that  the  process  should  be  sent  to  the  county  where  the 
defendant  resides,  as  it  is  that  the  cause  of  action  should  have 
arisen  in  the  county  of  the  plaintiff.  The  distinction  attempted 
to  be  drawn  between  ^the  case  of  Haddock  v.  Waterman  and 
some  of  the  other  cases,  is  more  artificial  than  sound.  Why 
should  the  jurisdiction  depend  upon  the  existence  of  facts  within 
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the  county  where  it  is  exercised,  any  more  than  upon  their  exist- 
ence in  the  county  to  which  the  process  is  sent,  when  the  law 
makes  no  such  distinction  ?  or  why  sliould  the  residence  of  the 
plaintiff  be  any  more  potent  in  determining  the  jurisdiction  of 
the  court  than  that  of  the  defendant,  when  the  statute  uses  the 
same  language  as  to  both  ?  If  an  averment  that  the  plaintiff 
resides  in  the  county  where  the  cause  of  action  arose,  is  neces- 
sary to  authorize  the  issuing  of  process  to  a  foreign  county,  it 
would  seem  to  be  equally  necessary  to  aver  that  the  defendant 
resided  in  the  county  to  which  the  process  was  sent,  when  the 
statute  in  such  a  case  only  authorizes  process  to  "  issue  against 
the  defendant  to  the  sheriff  of  the  county  where  he  resides."  That 
the  residence  of  the  defendant  is  as  important  as  that  of  the 
plaintiff,  in  determining  the  jurisdiction  of  the  court,  is  expressly 
decided  in  the  case  of  Semple  v.  Anderson,  where  the  only  objec- 
tion to  the  jurisdiction  was,  that  the  declaration  did  not  show 
that  Semple  was  a  resident  of  the  county  in  which  the  suit  was 
brought,  and  where  he  was  served  with  process.  The  case  of 
Linton  v.  Anglin,  12  111.  284,  is  also  directly  at  war  with  the  de- 
cision in  the  case  of  Semple  v.  Anderson.  In  the  former  case, 
where  it  appeared  by  the  record  that  the  defendant  did  not  I'eside 
in  the  county  where  he  was  served  with  process,  the  court  never- 
theless sustained  jurisdiction,  construing  the  word  resides,  "  to 
include  the  place  where  the  defendant,  for  the  time  being,  might 
be,  whether  that  was  his  permanent  place  of  residence  or  not," 
while  in  Semple  v.  Anderson  the  court  intended,  in  the  absence 
of  all  evidence  of  the  fact  in  the  record,  that  the  defendant  did 
not  reside  in  the  county  where  he  was  served  with  process. 

In  view  of  all  these  decisions,  which  it  must  be  admitted  con- 
flict in  principle  with  each  other,  I  feel  at  liberty  to  treat  the 
question  now  presented  unembarrassed  by  any  of  them.  The 
jurisdiction  of  the  circuit  courts  of  this  State,  and  of  the 
judges  thereof  in  their  respective  circuits,  is  extended  by  statute 
"  over  all  matters  and  suits  at  common  law  and  in  chancery, 
arising  in  each  of  the  counties  in  their  respective  circuits,  where 
the  debt  or  demand  shall  exceed  twenty  dollars."  Rev.  Stat, 
ch.  29.  §  29.  By  a  fiction  of  law,  all  transitory  actions  are  sup- 
posed to  arise  in  the  county  where  the  action  is  brought.     The 
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practice  in  pleading  is,  after  setting  forth  truly  the  place  where 
the  contract  was  entered  into  or  the  liability  incurred,  to  aver 
under  a  videlicet,  that  such  place  was  within  the  county  wherin 
the  suit  is  pending,  and  by  this  allegation  which  is  not  traversa- 
ble, though  untrue  in  point  of  fact,  all  causes  of  action  of  a 
transitory  character  are  brought  within  the  jurisdiction  of  the 
Circuit  Court  of  the  particular  county  where  the  plaintiff  may 
choose  to  sue. 

Power  is  given  to  the  Circuit  Courts  by  §  30,  Id.,  "  to  award 
throughout  the  State,  and  returnable  in  the  proper  county,  writs 
of  injunction,  ne  exeat,  habeas  corpus,  and  all  other  writs  and 
process  that  may  be  necessary  to  the  due  execution  of  the  powers 
with  which  they  are  or  may  be  vested."  §  31.  "  The  said  courts 
shall  respectively  have  power  to  hear  and  determine  all  cases  of 
treason  and  other  felony,  crimes,  and  misdemeanors  of  whatever 
kind,  that  may  be  committed  within  any  county  or  place  within 
their  respective  circuits,  and  that  may  be  brought  before  them  by 
any  rules  and  regulations  provided  by  law."  The  Circuit  Court 
is  also  a  court  of  record,  has  a  seal  and  clerk.     Id.  §  35,  40. 

If  these  various  statutory  provisions,  and  they  have  been  sub- 
stantially the  same  since  1819,  do  not  constitute  the  Circuit 
Courts  in  this  State  superior  courts  of  general  jurisdiction,  I 
know  not  what  would.  They  are  the  only  courts  of  general, 
orignal  jurisdiction  in  civil  and  criminal  matters  in  the  State, 
and  possess  every  attribute  of  courts  of  record  of  general  juris- 
diction proceeding  according  to  the  court  of  the  common  law. 

Assuming,  then,  that  the  Circuit  Court  of  pike  county  is  a 
court  of  general  jurisdiction,  and  T  take  the  rule  to  be  abun- 
dantly settled,  it  is  to  be  presumed  to  have  had  jurisdiction  of 
every  case  adjudicated  by  it,  till  the  contrary  appear. 

In  the  case  of  Peacock  v.  Bell,  (1  Saund.  R.  74,)  which  is  a 
leading  case  upon  the  question  of  jurisdiction,  it  is  said,  "  The 
rule  for  jurisdiction  is  this,  that  nothing  shall  be  intended  to  be 
out  of  the  jurisdiction  of  a  superior  court  but  that  which  spe- 
cially appears  to  be  so ;  and,  on  the  contrary,  nothing  shall  be 
intended  to  be  within  the  jurisdiction  of  an  inferior  court  but 
that  which  is  so  expressly  alleged." 

The  rule  thus  clearly    laid  down    has   been    recognLzed  and 
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adopted — I  had  almost  said  universally — by  all  courts  from 
that  day  to  this.  Wheeler  v.  Raymond,  8  Cow.  311 ;  Foot  v. 
Stephens,  lY  Wend.  483 ;  Bloom  v.  Burdick,  1  Hill,  139 ;  Sir 
Thomas  Cooke  Winford  v.  Powell,  2  Lord  Raymond's  Rep. 
1310 ;  Mills  V.  Martin,  19  Johns.  33 ;  Bac.  Ab.  tit.  Courts  D.  3. 

Apply  the  rule,  above  laid  down,  to  the  record  of  the  Pike  Cir- 
cuit Court,  offered  in  evidence,  and  there  cannot  be  a  doubt  that 
the  objection  that  the  cause  was  not  within  its  jurisdiction  is 
wholly  untenable. 

In  the  absence  of  any  thing  in  the  record  to  show  where  the 
parties  resided,  the  presumption  of  law  is  that  their  residences 
were  such  as  to  give  the  Circuit  Court  of  Pike  county  jurisdic- 
tion over  their  persons.  Unless  such  be  the  presumption,  there 
is  no  distinction  in  this  respect  between  courts  of  general  and 
of  limited  jurisdiction. 

If  it  be  necessary  to  set  forth  upon  the  face  of  the  proceedings 
the  facts  which  authorized  the  Circuit  Court  of  Pike  county  to 
send  its  process  to  a  foreign  county,  then  the  rule  that  courts  of 
general  jurisdiction  are  to  be  presumed  to  have  had  jurisdiction 
till  the  contrary  appears,  means  nothing,  for  there  is  uo  need  of 
presumption  where  there  is  direct  proof 

The  statute  prohibiting  the  suing  a  defendant  out  of  the 
county  where  he  resides  or  may  be  found,  except  in  certain 
cases,  was  passed  subsequently  to  the  acts  conferring  upon  the 
Circuit  Court  general  jurisdiction  of  all  actions  arising  in  the 
county,  and  was  enacted  for  the  benefit  of  defendants  not  to 
limit  the  jurisdiction  of  the  Circuit  Courts.  Its  object  was  to 
restrict  a  practice  which  had  before  obtained  of  suing  the  de- 
fendant in  any  county  of  the  State  which  the  creditor  might 
elect,  and  thereby  prevent  vexation  to  a  defendant  in  being 
wantonly  sued  in  a  remote  county. 

The  statute  gives  the  defendant  a  privilege,  and  being  a  privi- 
lege he  has  consequently  the  right  to  waive  it,  and  must  be  re- 
garded having  done  so  unless  he  makes  his  objection  to  the 
writ  in  apt  time ;  for  the  exception  is  not  to  the  jurisdiction  of 
the  Circuit  Court,  which,  as  before  shown,  has  cognizance  of  all 
transitory  actions,  but  to  the  writ  as  sued  out  and  returned 
in  a  wrong  county.  Cleveland  v.  Welsh,  4  Mass.  691 ;  Briggs 
57 
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V.  Bank  of  Nantucket,  5  Mass.  94;  Hughes  v.  Martin,  1  Ark. 
433. 

It  was  enacted  by  a  statute  of  Alabama,  as  follows :  "  No 
freeholder  of  this  territory  shall  be  sued  out  of  the  county  of  his 
permanent  residence ;  "  and  the  courts  of  that  State  have  held 
that  the  proper  mode  of  taking  advantage  of  this  statute  by  a 
defendant,  when  sued  in  a  foreign  county,  is  to  plead  in  abate- 
ment. 

So  in  New  Hampshire,  under  a  statute  which  declares  "  that 
all  personal  or  transitory  actions,  where  both  parties  are  inhabit- 
ants of  this  State,  may  be  commenced  in  the  county  wherein 
either  of  the  parties  to  the  suit  may  be  an  inhabitant,  and  not 
elsewhere  in  this  State,"  the  courts  of  that  State  hold,  that  if  the 
objection  appear  on  the  face  of  the  writ,  the  writ  may  be  quashed 
on  motion;  otherwise  the  objection  must  be  taken  by  a  plea  in 
abatement.  Evans  v.  Carlisle,  3  N.  H.  Rep.  130.  Unless, 
therefore,  the  defendant,  when  sued  in  a  foreign  county,  insists 
npon  the  privilege  which  the  statute  gives  him,  either  by  plea  in 
abatement,  or  by  motion  at  the  proper  time,  the  court  is  bound 
to  presume,  either  that  he  has  waived  his  right  of  being  sued  in 
his  own  county,  or  else  that  the  facts  existed  which  authorized 
a  suit  against  him  in  the  foreign  county. 

So  far  from  holding  that  the  record  offered  in  evidence  was 
void  for  want  of  jurisdiction  over  the  person  of  the  defendant, 
we  are  of  opinion,  that  the  objection  that  the  defendant  was 
sued  out  of  the  county  of  his  residence  could  not  have  been 
taken  advantage  of  by  the  defendant  in  the  original  action  ex- 
cispt  by  plea  in  abatement,  or  perhaps  by  motion  interposed 
before  pleading  to  the  merits  of  the  action ;  and  the  cases  hereto- 
fore decided  conflicting  with  this  view,  must  be  regarded  over- 
ruled {a). 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded.  Jiidgment  reversed. 

Separate  Opinion  of  Caton,  J.  I  agree  that  this  judgment 
must  be  reversed,  and  I  have  no  difficulty  in  arriving  at  that 
conchision,  without  disturbing  any  of  the  former  decisions  of  this 
court.      It  is  not  a  light  thing,  in  my  estimation,  to  overturn  a 

(a)  Laws  of  1861,  p.  180.  Gillilan  v.  Gray,  14  111.  R.,  416;  Wat'erman  v.  Tattle,  18  111.  K., 
292  ;  HoUoway  V.  Freeman,  22111.  R.,  201;  Hamilton  V.Dewey,  22  111.  R.,  492;  Jones  v.  League, 
18  How.  U.  S.  R.,  76. 
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uniform  class  of  decisions,  running  through  nearly  every  volume 
of  our  reports  during  the  last  nineteen  years.  And  when,  in  a 
new  case,  I  can  arrive  at  correct  conclusions  without  doing  so,  I 
much  prefer  it.  In  my  judgment  the  decisions  of  this  court  have 
been  uniform,  that  where  the  Circuit  Court  has  sent  original  pro- 
cess beyond  the  county,  the  declaration  must  show  that  those 
facts  exist  within  the  county,  which  by  the  statute  authorized  the 
court  to  exercise  such  extraterritorial  jurisdiction,  whenever  the 
question  has  arisen  directly  on  appeal  or  writ  of  error.  This  was 
attempted  to  be  shown  in  the  opinion  of  this  court,  in  the  case 
of  Waterman  v.  Haddock,  11  111.  474.  In  that  case  I  took  occa- 
sion to  experess  my  regret  that  it  had  ever  been  decided  that  it 
was  necessary  to  aver  in  the  declaration  any  of  those  facts  which 
authorizes  a  resident  of  one  county  to  be  sued  in  the  Circuit  Court 
of  another,  and  that  the  doctrine  of  those  decisions  should  not 
be  extended  beyond  the  rule  which  the  facts  and  decisions  in 
those  cases  absolutely  required.  If  it  is  ever  pardonable  to  draw 
subtile  distinctions,  it  is  when  we  are  seeking  not  to  extend  a 
doubtful  or  erroneous  doctrine,  and  where  that  doctrine  is  too 
well  settled  by  authoritative  decisions  to  allow  us  to  subvert  it. 
If  the  distinction  there  drawn  was  not  sound,  and  that  case  was 
the  same  in  principal  as  those  which  had  gone  before,  then  was 
the  time  to  have  overruled  them,  when  the  question  was  raised 
directly,  and  just  as  it  had  arisen  in  all  the  previous  cases,  and 
not  to  give  those  cases  additional  sanction  by  recognizing  their 
validity,  instead  of  waiting  for  a  subsequent  occasion,  when  the 
question  is  raised  in  an  entirely  diflerent  and  collateral  way,  and 
when  there  is  abundant  authority,  directly  in  point,  for  arriving 
at  the  conclusion  which  we  all  think  proper,  without  touching 
those  decisions  at  all.  The  case  of  Beaubien  v.  Brinkerhoff, 
2  Scam.  273,  I  do  not  think  conflicts  at  all  with  the  decisions  pre- 
viously or  subsequently  made.  There  the  statute  had  expressly 
conferred  upon  the  Muncipal  Court  concurrent  jurisdiction  with 
the  Circuit  Court  of  Cook  county,  and  consequently  it  had  a 
right  to  send  its  process  wherever  that  court  might  have  done 
under  the  same  state  of  pleading ;  and  as  the  process  was  not  sent 
beyond,  that  county,  no  special  averments  were  required  to  sup- 
port the  authority.     The  case  of  Clark  v,  Harkness,  1  Scam.  56^ 
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was  the  first  decision  made  on  this  subject,  and  there  the 
court  relied  upon  the  decision  of  the  Supreme  Court  of  the 
United  States,  made  in  the  case  of  Turner  v.  Bank  of  North 
America,  4  Dallas,  8,  Considering  that  a  just  analogy  exists 
between  the  circuit  courts  of  this  State  and  those  of  the  United 
State.  In  the  case  of  Clark  v.  Harkness,  the  Court  quotes 
from  the  opinion  of  the  Supreme  Court  of  the  United  States,  as 
follows :  "  The  facts  upon  which  the  jurisdiction  arises  must  be 
either  expressly  se*^  forth,  or  in  such  a  manner  as  to  render  them 
certain  by  legal  intendment."  And  such  is  the  settled  doctrine 
of  that  court,  where  the  question  is  raised  directly  on  appeal  or 
writ  of  error.  With  equal  uniformity,  that  court  has  held,  where 
the  judgment  has  been  questioned  collaterally,  that  the  jurisdic- 
tion of  the  court  would  be  presumed  in  the  absence  of  all  aver- 
ment of  the  facts  which  show  the  jurisdiction.  In  the  case  of 
McCormick  v.  Sullivant,  10  Wheat.  192,  a  decree  of  the  Circuit 
Court  of  the  United  States  was  pleaded  in  bar  to  another  suit, 
to  which  a  replication  was  filed,  showing  that  the  proceedings 
in  that  suit  did  not  show  the  necessary  facts  to  give  the  Circuit 
Court  jurisdiction,  and  that  consequently  the  suit  was  coramnon 
judice,  and  the  decree  void.  In  deciding  the  question  thus 
directly  raised,  the  court  said :  "  But  this  reason  proceeds  upon 
an  incorrect  view  of  the  character  and  jurisdiction  of  the  infe- 
rior courts  of  the  United  States.  They  are  all  of  limited  juris- 
diction ;  but  they  are  not  on  that  account  inferior  courts  in  the 
technical  sense  of  those  words,  whose  judgments,  taken  alone, 
are  to  be  disregarded.  If  the  jurisdiction  be  not  alleged  in  the 
•proceedings,  their  judgments  and  decrees  are  erroneous,  and 
may,  upon  a  writ  of  error  or  appeal,  be  reversed  for  that  cause. 
But  they  are  not  absolute  nullities.  This  opinion  was  strongly 
intimated,  if  not  decided,  by  this  court,  in  the  case  of  Kemp's 
Lessee  v.  Kennedy,  5  Cranch,  185,  and  was  afterwards  confirmed 
by  the  decision  made  in  the  case  of  Skillen's  Executors  v.  May's 
Executors,  6  Cranch.  267."  This  has  ever  since  been  the  settled 
doctrine  of  that  court.  If  we  have  followed  the  decisions  of 
that  court,  in  holding  judgments  erroneous  for  the  want  of  the 
averments  in  the  declarations  of  the  jurisdictional  facts,  the  de- 
ciftionB  of  that  same  court  are  certainly  sufficient   authority  for 
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holding  that  the  absence  of  such  averments  will  not  render  the 
judgments  void,  when  presented  collaterally.  Doubting,  as  I 
ever  have,  the  propriety  of  going  with  that  court  so  far  as  even 
to  hold  such  judgments  erroneous,  I  am  surely  justified  in  not 
extending  the  doctrine  beyond  the  decisions  of  that  court.  They 
have  held  such  judgments  obligatory,  though  erroneous.  On 
their  authority  we  have  held  them  erroneous,  and  on  the  same 
authority  we  may  well  refuse  to  treat  them  as  void. 

Upon  an  examination  of  the  cases  cited  at  the  bar,  it  will  be 
found  that  the  decisions  in  the  various  States  of  the  Union  and 
in  England  are  contradictory,  and  quite  inconsistent  with  each 
other  upon  analagous  questions ;  and  should  I  review  the  whole, 
I  should  still  find  myself  at  liberty  to  follow  the  authority 
upon  which  I  rely,  and  which  is  the  only  class  of  decisions 
directly  in  point.  Being  thus  fortified  in  the  conclusion  to 
which  I  have  arrived,  without  touching  the  numerous  decisions 
of  this  court,  none  of  which  have  been  made  where  the  judg- 
ment has  been  drawn  in  question  collaterally,  as  in  this  case,  I 
do  not  think  it  my  duty  to  go  out  of  my  way  to  overrule  those 
decisions.  In  them  nothing  but  a  question  of  practice  was  in- 
volved, which  could  have  but  a  very  limited  influence  upon  the 
rights  of  parties.  Here  it  becomes  a  rule  of  property,  and  as 
such  presents  entirely  different  considerations.  As  it  is,  I  shall 
cheerfully  acquiesce,  in  the  future,  in  the  determination  to  which 
the  other  members  of  this  court  have  arrived,  especially  as  by  it 
we  are  brought  back  to  what  I  believe  should  have  been  the  rule 
originally  adopted.  This  I  think  is  demonstrated  in  the  opinion 
of  the  majority  of  the  court,  by  reasons  which  are  unanswerable ; 
and  but  for  the  repeated  and  uniform  decisions  of  this  court,  in 
which  we  have  all  acquiesced  and  participated,  and  which  I  think 
have  thus  become  obligatory  upon  the  court  as  a  rule  of  inter- 
pretation, I  should  most  cheerfully  concur.  As  it  is,  I  concur  in 
the  decision  which  is  made,  but  for  different  reasons,  relying 
upon  authority  which  to  me  is  satisfactory. 
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James  M.  Pottle,  for  the  use  of  Christopher  S.  Luce,  Plaintiff 
in  Error,  v.   Solomon  McWorter. 

ERROR  TO  PIKE. 

Where  a  bill  of  exceptions  contains  all  the  evidence  in  the  case,  which  is  in- 
sufficient to  warrant  the  finding  of  the  .jury,  yet  if  no  exception  was  taken 
to  the  decision  of  the  court,  overruling  the  motion  for  a  new  trial,  at  the 
time  it  was  announced,  that  decision  cannot  be  assigned  for  error. 

It  is  not  competent  to  impeach  an  award,  in  an  action  at  law,  by  proof  that  the 
arbitrators  have  erred  in  judgment  or  committed  mistakes. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 
The  cause  was  heard  before  Minshall,  J.,  and  a  jury,  at  the 
March  term,  1851,  of  the  Pike  Circuit  Court.  Verdict  and 
judgment  for  the  defendant.  Plaintiff  below  sued  out  this  writ 
of  error. 

R.  S.  Blackwell,  for  plaintiff  in  error. 
Browning  &  Bdshnell,  for  defendant  in  error. 

Trumbull,  J.  This  was  an  action  of  assumpsit  upon  a  pro- 
missory.    The  defendant  pleaded, 

1.  Non  assumpsit. 

2.  That  the  parties  had  been  partners ;  that  a  dispute  arose 
about  their  partnership  matters  and  accounts,  which  was  referred 
to  arbitrators ;  that  the  arbitrators  awarded  that  the  defendant 
should  pay  the  plaintiff  $392.91,  and  that  he  execute  three  pro- 
missory notes  for  the  same,  in  equal  amounts,  payable  in  three, 
six,  and  nine  months ;  that  the  defendant  discovered  that  the  ar- 
bitrators, in  making  their  award,  had  made  a  mistake  in  the  com- 
putation of  figures  to  the  amount  of  $400,  and  pointed  the  same 
out  to  the  arbitrators ;  that  said  arbitrators  and  the  plaintiff  then 
agreed  that  if  defendant  would  execute  his  notes,  the  arbitrators 
would  meet  again  and  examine  and  correct  said  mistake ;  that 
the  defendant,  relying  upon  said  agreement,  executed  the  notes  ; 
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that  the  arbitrators  afterwards  met,  and  one  of  them  was  satis- 
fied of  the  mistake  in  the  computation,  and  desired  to  correct 
the  same,  but  that  the  other  refused  to  act,  and  no  correction 
took  place  ;  that  the  note  declared  upon  is  one  of  the  three 
before  mentioned ;  that  it  was  given  under  the  foregoing 
circumstances,  and  that  the  consideration  therefor  has  wholly 
failed. 

3.  That  the  parties  had  been  partners,  and  in  settling  their 
partnership  affairs  a  mistake  took  place  in  the  computation  of 
their  accounts,  whereby  it  was  made  to  appear,  that  the  defend- 
ant was  indebted  to  the  plaintiff,  when  in  fact  the  defendant  was 
not  so  indebted,  and  it  would  not  have  so  appeared  had  not  a 
mistake  occurred  in  the  computation  of  the  partnership  accounts ; 
that  the  note  sued  upon  was  executed  for  part  of  the  sum  so 
erroneously  found  to  be  due  from  the  defendant  to  the  plaintiff, 
and  for  no  other  consideration,  and  that  by  means  of  the  pre- 
mises the  consideration  had  wholly  failed. 

4.  That  the  note  was  given  without  any  consideration. 
Issues  were  made  upon  all  the  pleas,  and  a  jury  trial  had, 

which  resulted  iu  a  verdict  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial,  which  was  denied.  The  bill  of  exceptions 
contains  all  the  evidence  in  the  case,  and  it  is  wholly  insufficient 
to  warrant  the  finding  of  the  jury  ;  but  as  no  exception  was  taken 
to  the  decision  of  the  court  overruling  the  motion  for  a  new  trial 
at  the  time  it  was  announced,  that  decision  cannot  be  assigned 
for  error. 

The  record  shows  that  portions  of  the  evidence  offered  by  the 
defendant  to  support  the  issues  on  his  part,  were  objected  to  by 
the  plaintiff,  the  objections  overruled,  and  exceptions  taken,  in 
proper  time,  to  the  decisions  of  the  court  admitting  the  same. 
Some  of  the  evidence  thus  admitted  was  clearly  improper,  and 
did  not  tend  to  prove  either  of  the  issues  in  the  case ;  and  it  is 
impossible  to  account  for  the  finding  of  the  jury,  except  upon 
the  supposition  that  they  were  influenced  by  this  irrelevant  testi- 
mony. One  of  defendants  witnesses  testified  that  he  was  pre- 
sent as  a  witness  the  first  day  of  the  arbitration,  and  "that  he 
had,  at  the  request  of  the  defendant,  looked  over  the  books  and 
accounts,  and  believed  there  was  a  mistake  of  about  three  hun- 
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dred  dollars.  He  knew  of  no  mistake  in  the  computation  of 
said  arbitrators,  but  he  believed  that  the  arbitrators  awarded  that 
amount  too  much,  against  the  said  defendant.  That  he  did  not 
know  what  evidence  was  heard  by  the  arbitrators  on  the  said 
second  day,  or  the  grounds  of  their  award." 

This  evidence  did  not  tend  to  show  that  the  arbitrators  had 
made  a  mistake  in  the  computation  of  figures  as  alleged  in  the 
second  plea,  but  that  they  had  erred  in  judgment,  and  made  an 
improper  award.  The  propriety  of  their  judgment  was  not, 
however,  a  question  before  the  jury,  and  all  evidence  tending  to 
impeach  their  award  for  an  error  in  judgment  was  improperly 
received.  It  is  not  competent  to  impeach  an  award,  in  an  action 
at  law,  by  proof  that  the  arbitratiors  have  erred  in  judgment  or 
committed  mistakes  ;  and  if  it  were,  there  was  no  issue  in  this 
case  to  justify  the  admission  ot  such  evidence,  unless  upon  the 
point  that  they  had  make  a  mistake  in  the  computation  of 
figures.  The  jury  must  have  regarded  the  testimony  of  this 
witness  as  proving  that  the  award  was,  not  by  a  mistake  in 
the  computation  of  figures  but  in  other  respects  erroneous,  and 
that  therefore  the  notes  given  by  the  defendant  for  the  amount 
found  to  be  due  by  the  arbitrators  were  without  consideration ; 
but  there  was  no  such  issue  before  the  jury,  nor  could  such  an 
issue  have  been  properly  made,  and  the  plaintifl"'s  objection  to 
the  testimony  offered  to  prove  such  a  state  of  facts  was  therefore 
improperly  overruled. 

Judgment  reversed,  and  cause  remanded. 

Judgment  reversed. 


John  H.  Harkis,   Appellant,   v.   Joseph   L.   Shaw  et  al.,  Ap- 
pellees. 

APPEAL  FROM  TAZEWELL. 

If  a  party,  by  a  deed  absolute  in  its  terms,  conveys  premises,  with  covenants 
of  warranty,  to  commissioners  and  their  successors  in  office,  for  the  use  of  a 
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county  forever,  in  consideration  of  one  dollar,  and  that  the  county  seat  had 
been  located  on  the  said  premises,  he  cannot  recover  them  back  if  the  leg- 
islature shall  subsequently  change  the  county  seat  to  another  part  of  the 
county. 
Had  the  land  been  granted  upon  condition  that  it  should  be  used  for  a  partic- 
ular purpose,  it  might  revert  to  the  donor  when  it  should  cease  to  be  thus 
used. 

This  was  an  action  of  ejectment,  brought  by  the  plaintiff  in 
error  against  the  defendants  in  error,  in  the  Circuit  Court  of 
Tazewell  county,  for  the  recovery  of  "that  part  of  the  addition 
made  by  the  county  of  Tazewell  to  the  town  of  Tremont,  in 
said  county,  known  as  the  public  square,  together  with  the 
buildings  thereon,"  and  being  part  of  the  noith-west  quarter  of 
section  19,  township  24,  north  range  3  west  of  third  principal 
meridian. 

The  declaration  is  in  the  usual  form,  and  contains  two  counts. 
The  first  describing  the  premises  as  above.  The  second  de- 
scribing the  premises  by  metes  and  bounds. 

At  the  April  term,  A.  D.  1851,  the  defendants  pleaded  the 
general  issue  in  the  usual  form,  to  which  the  "  similiter  "  was 
added  by  plaintiff.  The  case  was,  by  consent,  tried  by  the  court, 
upon  the  following  agreement  of  the  facts  of  the  case. 

That  prior,  and  up  to,  the  1st  day  of  December,  A.  D.  1835, 
the  plaintiff  was  the  owner  in  fee  of  the  premises  in  the  decla- 
ration described,  and  also  of  the  whole  of  west  half  of  tl.e  north- 
west quarter  of  section  19,  in  township  24,  north  of  range  3 
west  of  the  third  principal  meridian,  which  eighteen-acre  tract 
embraces  the  land  in  controversy  in  this  suit.  That  on  the  day 
last  aforesaid,  the  plaintiff,  together  with  his  wife,  conveyed  said 
premises  in  said  declarations  described  to  the  county  of  Tazewell 
by  deed,  in  the  words  and  figures  following,  to  wit : 

John  H.  Harris,  )  Deed  recorded 

to  V 

Thomac  F.  Eailsback  et  al.         )  December  12th,  1841. 

This  indenture,  made  the  first  day  of  December,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-five,  between 
John  H.  Harris  and  Catharine  his  wife  of  the   one  part,  and 
58 
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Thomas  F.  Railsback,  Thomas  Fletcher,  and  Richard  N.  Ciil- 
lom,  Esquires,  county  commissioners  for  Tazewell  county,  or  their 
successors  in  office,  whatever  name  they  may  be  called,  of  the 
second  part,  (all  the  parties  to  these  presents  being  of  the  county 
of  Tazewell,  and  State  of  Illinois,)  witnesseth,  that  whereas  the 
honorable  the  Legislature  of  the  State  of  Illinois,  did,  in  an  act 
passed  at  its  last  session,  appoint  commissioners  to  locate  the 
said  seat  of  justice  on  the  land  of  any  person  or  persons,  who 
might  be  the  owners  thereof,  provided  such  person  or  persons, 
being  the  proprietors  thereof,  shall  donate  and  convey,  with 
covenants  of  general  warranty,  to  the  county  commissioners  of 
said  county,  for  the  sole  use  and  benefit  of  the  said  county  of 
Tazewell,  a  quantity  of  land  not  less  than  twenty  acres. 

Now,  in  consideration  of  the  location  of  the  said  seat  of 
justice  having  been  made  upon  the  premises  hereinafter  described, 
and  also,  for  and  in  consideration  of  the  sum  of  one  dollar  to 
me  in  hand  paid,  by  the  said  county  commissioners  of  Tazewell 
county,  the  receipt  whereof  is  hereby  acknowledged,  I  have 
given,  granted,  aliened,  enfeofled,  and  confirmed,  and  by  these 
presents  do  give,  grant,  alien,  enfeoff,  and  confirm  unto  the  said 
county  commissioners  for  Tazewell  county,  and  to  their  succes- 
sors in  office,  by  whatever  name  they  may  be  called,  twenty 
acres  of  land,  situate,  lying,  and  being  in  the  north-west  quarter 
of  section  number  nineteen,  town  twenty-four  north,  and  range 
three  west,  which  twenty  acres  of  land  is  more  particularly 
described  as  follows,  to  wit : 

Commencing  at  a  post  two  hundred  feet  south  of  the  south 
line  of  Tremont,  and  centre  of  Jam.es  street,  and  running  from 
thence  east  twenty  poles,  thence  south  eighteen  poles,  thence 
west  forty  poles,  thence  north  eighty  poles,  thence  east  twenty 
poles  to  the  place  of  beginning,  to  have  and  hold  the  same,  and  all 
and  singular  the  premises  above  mentioned,  and  every  part  and 
parcel  thereof,  with  the  appurtenances,  unto  the  said  county 
commissioners  for  Tazewell,  or  their  successors  in  office,  and  to 
the  only  proper  use  and  behoof  of  the  said  county  of  Tazewell 
forever.  And  the  said  John  H.  Harris,  for  himself  and  his  heirs, 
forever  will  warrant  and  defend  the  above-described  premises, 
and  every  part  thereof  from  the  claim  of  him,  the  said  John  H. 
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Harris  or  his  heirs,  against  the  claim  cr  claims  of  all  and  every 

other  person  or  persons  whatever. 

■    In  witness  whereof  we  have  hereunto  set  our  hands  and  seals, 

the  day  and  year  first  above  written. 

John  H.  Haeeis,  [l.  s.J 
Cathaeine  H.  Haeeis,  [l.  s.] 

Benjamiii  Briggs^  Tazewell  County,  ss.     Theodore  Harris,  Taze- 
well County,  ss. 

Onthefifth  day  of  December,  1835,  before  me, Benjamin  Briggs, 
one  of  the  justices  of  the  peace  in  and  for  the  said  county,  came 
the  above  named  John  H.  Harris  and  Catharine  his  wife,  both 
personally  known  to  me  to  be  the  same  whose  names  are  signed 
to  the  above  indenture,  and  acknowledged  the  same  to  be  their 
free  act  and  deed,  for  the  purposes  therein  expressed,  and  desired 
that  the  same  might  be  recorded  as  such,  the  said  Catharine 
being  of  full  age,  and  by  me  duly  examined  separate  and  apart 
from  her  said  husband,  and  the  contents  hereof  being  first  made 
known  to  her,  declared  that  she  did  reluctantly  sign,  seal,  and 
deliver  the  foregoing  deed  of  bargain  and  sale,  and  does  hereby 
make  a  voluntary  relinquishment  of  her  right  of  dower,  to  and  in 
the  foregoing-described  premises  or  any  part  or  parcel  thereof; 
and  that  the  same  has  been  done  without  any  fear,  threat,  or 
compulsion  of  her  said  husband. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal 
the  day  and  year  first  above  written. 

Benjamin  Briggs, 
Justice  of  the  Peace  for  Tazewell  County. 

That  the  act  of  the  General  Assembly,  referred  to  in  said  deed, 
shall  be  considered  as  in  evidence  in  this  cause  ;  that  after  said 
conveyance  to  said  county,  said  county  erected  a  court-house 
on  the  public  square  mentioned  in  the  declaration,  and  used  and 
occupied  it  as  a  seat  of  justice  until  the  20th  day  of  July,  A.  D. 
1850.  During  which  time  said  Harris  caused  a  large  portion  of 
said  eighty  acres  to  be  laid  out  into  town  lots,  and  sold  many 
of  said  lots  to  diverse  persons,  and  received  pay  for  the  same ; 
that  on  the  2d  day  of  February,  A.  D.  1849,  the  General  As- 
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sembly  of  the  State  of  Illinois,  passed  an  act  entitled  "An  act 
to  provide  for  the  location  of  the  county  seat  of  Tazewell,  and 
the  erection  of  pubLc  buildings,"  which  act  at  full  length  is  to 
be  considered  as  in  evidence  in  this  cause;  that  in  pursuance  of 
said  last  mentioned  act,  an  election  was  held  at  Tremont,  and 
by  which  election  it  was  decided  to  remove  the  county  seat  of 
Tazewell  from  Tremont  to  the  town  of  Pekin  ;  that  in  pursu- 
ance of  said  decision  and  the  law  last  aforesaid,  a  court-house 
was  erected  in  Pekin,  by  the  citizens  thereof,  and  vicinity,  and  the 
seat  of  justice  of  said  county  was  in  fact  transferred  from  the 
old  court-house  on  the  premises  in  the  said  declaration  described, 
to  said  new  court-house  in  Pekin,  on  the  20th  day  of  July,  A.  D. 
1S50,  where  it  has  ever  since  remained  as  a  permanent  location  ; 
that  for  the  purpose  of  conveying  the  said  premises  according 
to  the  Yth  section  of  the  act  last  aforesaid,  the  County  Court  of 
Tazewell  county,  and  the  county  of  Tazewell,  by  Benjamin  F. 
James,  a  county  commissioner,  commissioned  b}'  the  supervisors 
of  said  county,  duly  appointed,  on  the  21st  day  of  August, 
A.  D.  1850,  made  and  procured  to  be  made,  deeds  in  the  words 
and  figures  following,  to-wit : 

This  indenture,  made  and  entered  into  this,  the  twenty-first 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty,  between  Benjamin  F.  James,  Joseph  Stewart, 
and  Lawson  Holland,  judges  of  the  County  Court  of  Tazewell 
county,  and  State  of  Illinois,  of  the  one  part,  and  Joseph  L. 
Shaw,  Wells  Andrews,  Lyman  Porter,  Thomas  P.  Rogers,  and 
William  S.  Mans,  of  the  county  of  Tazewell,  and  State  of 
Illinois,  of  the  other  part,  witnesseth,  that  whereas,  on  the 
second  day  of  February,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-nine,  a  law  was  enacted  by  the 
people  of  the  State  of  Illinois,  represented  in  General  Assembly, 
for  the  re-location  of  the  county  seat  of  Tazewell  county, 
and  the  erection  of  public  buildings,  which  act,  among  other 
things,  provided,  if  said  seat  of  justice  should  be  removed  to 
Pekin,  the  County  Court  of  Tazewell  count}''  was  authorized 
and  empowered,  and  made  th3  duty  of  said  court,  to  convey  by 
deeds  of  trust,  to  Joseph  L.  Shaw,  Wells  Andrews,  Lyman 
Porter,  Thomas  P.  Eogers,  and   William  S.  Mans,  the  court- 


DECEMBER  TERM,  1851.  461 

Harris  v.  Shaw  et  al. 


house  in  Tretnont,  for  the  use  of  the  inhabitants  of  the  county 
of  Tazewell,  to  be  used  and  occupied  exclusively  for  the  pur- 
pose of  education;  and  whereas,  also,  tlie  said  seat  of  justice 
having  been  removed  to  Pekin,  according  to  the  tenor  and  effect 
of  said  law,  now,  therefore,  the  said  Benjamin  F.  James,  Joseph 
Stewart,  and  Lawson  Holland,  judges  of  the  County  Court  as 
aforesaid,  and  by  virtue  of  their  authorit}^  and  in  consideration 
of  the  premises  and  one  dollar  to  them  in  hand  paid,  the  receipt 
of  which  is  hereby  acknowledged,  do  hereby  grant,  bargain,  sell, 
and  convey,  unto  Joseph  L.  Shaw,  "Wells  Andrews,  Lyman 
Porter,  Thomas  P.  Rogers,  and  William  S.  Mans,  and  their 
successors  in  office,  forever,  all  that  certain  tract  of  land  on 
which  the  court  house  is  situated,  in  the  county  addition  to  the 
town  of  Tremont,  together  with  all  and  singular  the  said  court- 
house, the  hereditament  and  appurtenances  thereunto  belong- 
ing or  in  any  wise  appertaining,  to  have  and  to  hold,  to  receive 
and  take  the  same  to  the  said  Joseph  L.  Shaw,  "Wells  Andrews, 
Lyman  Porter,  Thomas  P.  Rogers,  and  William  S.  Mans,  and 
their  successors  in  office,  to  the  proper  use  and  behoof  of  the 
said  Joseph  L.  Shaw,  Wells  Andrews,  Lyman  Porter,  Thomas 
P.  Rogers,  and  William  S.  Mans,  forever,  in  trust,  however,  and 
to  the  interest  and  purpose  that  the  said  Joseph  L.  Saw,  Wells 
Andrews,  Lyman  Porter,  Thomas  P.  Rogers,  and  William  S. 
Mans  shall  hold  the  court-house  aforesaid  for  the  use  of  the 
inhabitants  of  the  county  of  Tazewell,  for  the  purposes  of 
education. 

In  testimony  wheroof,  we,  Benjamin  F.  James,  Joseph  Stewart, 
and  Lawson  Holland,  judges  of  the  County  Court  aforesaid,  have 
hereunto  set  our  hands  and  seals,  this  the  twenty-iirst  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty. 

Benjamin  F.  James,  [l.  s.] 
Lawson  Holland,  [l.  s.] 
Joseph  Stewart,         [l.  s.] 

State  of  Illinois,  Tazewell  County,  ss. 

I,  William  B.  Parker,  notary-public,  in  and  for  the  county 
aforesaid,  do  hereby  certify,  that  Benjamin  F.  James,  Joseph 
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Stewart,  and  Lawson  Holland,  whose  names  appear  as  having 
executed  the  same,  this  day  personally  appeared  and  acknow- 
ledged (they  all  being  personally  known  to  me)  that  they  had 
signed,  sealed,  and  delivered  the  same  for  the  uses  and  purposes 
therein  expressed. 

Given  under  my  hand  and  seal  of  office,  this  the  21st  day  of 
August,  in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and  fifty. 

William  B.  Pakkek,  Notary -Puhlic.  [l.  s.] 

This  indenture,  made  and  entered  into  this  the  twenty-first  day 
of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty,  between  Benjamin  F.  James,  of  the  county  of  Taze- 
well, and  k"tate  of  Illinois,  a  special  commissioner  appointed  at 
the  August  special  session  of  the  Board  of  Supervisors  of  the 
county  of  Tazewell,  and  State  of  Illinois,  of  the  one  part,  and 
Joseph  L.  Shaw,  Wells  Andrews,  Lyman  Porter,  Thomas  P. 
Rogers,  and  William  S.  Mans,  of  the  county  and  State  aforesaid, 
of  the  other  part,  witnesseth,  that,  whereas,  on  the  second  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-nine,  a  law  was  enacted  by  the  people  of  the  State  ot  Illinois, 
represented  in  the  General  Assemby,  for  the  re-location  of  the 
county  seat  of  Tazewell  county,  and  the  creation  of  public  build- 
ings ;  which  act,  among  other  thing  provided,  if  said  seat  of  jus- 
tice should  be  removed  to  Pekin,  the  County  Court  of  Tazewell 
county  was  authorized  and  empowered,  and  made  the  duty  of  said 
court  to  convey  by  deeds  of  trust  to  Joseph  L.  Shaw,  Wells  An- 
drews, Lyman  Porter,  Thomas  P.  Rogers,  and  William  S.  Mans, 
the  court-house  in  Tremont,  for  the  use  of  the  inhabitants  of  the 
county  of  Tazewell,  to  be  used  and  occupied  exclusively  for  the  pur- 
poses of  education  ;  and  whereas,  also,  the  said  seat  of  justice  hav- 
ing been  removed  to  Pekin, according  to  the  tenor  and  eifect  of  said 
law  ;  now  therefore  the  said  Benjamin  F.  James,  commissioner  as 
aforesaid,  and  by  virtue  of  said  authority,  and  in  consideration  of 
the  premises,  and  the  sum  of  one  dollar,  to  him  in  hand  paid,  the 
receipt  of  which  is  hereb}^  acknowledged,  do  hereby  grant,  bargain, 
sell,  and  donate  and  convey  unto  Joseph  L.  Shaw,  Wells  An- 
drews, Lyman  Porter,  Thomas  P.  Rogers,  and  William  S.  Mans, 
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and  their  successors  in  office  forever,  all  that  certain  trat  of  land 
on  whiclithe  court-house  is  situated,  in  the  county  addition  to  the 
town  of  Treniont,  together  with  all  and  singular  tlie  said  court- 
house, hereditaments,  aud  appurtenances  thereunto  belonging, 
or  in  any  wise  appertaining,  to  have  and  to  hold,  to  receive  and 
to  take  the  same  to  the  said  Joseph  L.  Shaw,  Wells  Andrews, 
Lyman  Porter,  Thomas  P.  Rogers,  and  William  S.  Mans,  and 
their  successors  in  olhce,  to  the  forever  use  and  behoof  of  the 
said  Joseph  L.  Shaw,  Wells  Andrews,  Lyman  Porter,  Thomas 
P.  Rogers,  and  WilHam  S.  Mans,  and  their  successors  in  office 
forever ;  in  trust,  however,  and  to  the  interest  and  purpose  that  the 
said  Joseph  L.  Shaw,  Wells  Andrews,  Lyman  Porter,  Thomas  P. 
Rogers,  and  William  S.  Mans,  shall  hold  the  court-house  afore- 
said, for  the  use  of  the  inhabitants  of  the  county  of  Tazewell, 
for  the  purpose  of  education. 

In  testimony  whereof,  I,  Benjamin  F.  James,  commissioner  as 
aforesaid,  have  hereunto  set  my  hand  and  seal,  this  twenty-first 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty.  Benjamin  F.  James,  CoirCr. 

State  of  Illinois^  Tazewell  County,  ss. 

I,  William  B.  Parker,  a  notary  public  in  and  for  the  county 
aforesaid,  do  hereby  certify,  that  on  this  day  personally  appeared 
before  me  Benjamin  F.  James,  whose  name  appears  subscribed 
to  the  foregoing  deed  of  conveyance,  as  having  executed  the 
same,  and  who  I  personally  know  to  be  the  real  person  who  and 
in  whose  name  the  acknowledgment  is  proposed  to  be  made,  and 
acknowledged  the  execution  thereof  as  his  act  and  deed,  for  the 
uses  and  purposes  therein  expressed. 

Given  under  my  hand  and  seal  of  office,  this  the  twenty  first 
day  of  August,  in  the  year  of  Lord  one  thousand  eight  hun- 
dred and  fifty. 

William  B.  Paekee,  Notary-Public,  [l.  s.] 

That  the  persons  in  fact  executing  said  deeds  had  at  the  time 
of  executing  them  all  the  authority  to  do  so  that  the  county 
might  01' could  defer;  that  in  pursuance  and  by  the  authority 
of  said  deeds,  and  the  law  last  aforesaid,  the  defendants  took 
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possession  of  the  premises  described  in  the  first  count  of  the  de- 
claration, which  poscession  they  held  at  the  time  of 'the  com- 
mencement of  this  suit,  and  still  hold. 

On  the  foregoing  state  of  facts  the  court  is  to  render  judgment, 
and  the  unsuccessful  party  is  to  be  considered  as  having  duly  ex- 
cepted to  said  judgment,  and  to  be  allowed  to  appeal  without 
bond  to  the  Supreme  Court  sitting  at  Springfield  ;  and  it  is  further 
agreed,  that  the  clerk  in  making  up  a  transcript  of  the  record  to 
send  to  the  Supreme  Court,  shall  only  insert  therein  the  decla- 
ration, the  plea  and  joinder,  tiiis  agreement,  with  the  deeds 
in  their  proper  places,  and  the  jud^^ment  of  the  court  in  the 
cause. 

And  now  afterwards,  to  wit,  on  the  eighth  day  of  said  terra 
of  said  Circuit  Court  last  aforesaid,  being  the  18th  day  of  said 
month  of  September,  the  following  proceedings  were  had  in  the 
cause : — 

John  II.  Harris  v,  Joseph  L.  Shaio.,    Wells  Andrews.,   Lyman 
Porter,  Thomas  P.  Pogers,   and   William  S.  Mans. 

This  cause  having  been  submitted  to  the  court  for  trial  upon 
the  within  agreement  of  the  parties,  and  the  court  being  now 
fully  advised  in  the  premises,  doth  find  the  defendants  not  guilty 
of  unlawfully  withholding  the  possession  of  the  premises  in  the 
plaintifi^'s  declaration  mentioned;  wherefore,  it  is  considered  and 
adjudged  by  the  court,  that  the  said  defendants  have  and  recover 
of  the  said  plaintiflf  their  costs  and  charges  by  them  in  this  suit 
expended,  and  that  execution  issue  therefor. 

Wherefore,  the  plaintitf  prays  an  appeal  to  the  Supreme  Court, 
which  is  allowed  according  to  the  agreement  filed  in  this  cause. 
The  error  assigned  is. 

The  court  erred  in  finding  for  the  defendants  and  giving  judg- 
ment in  their  favor,  and  in  not  finding  for  the  plaintiff  and  giving 
judgment  in  his  favor  for  the  recovery  of  the  premises. 

S.  T.  LiOGAN,  A.  Lincoln,  and  Stuart  &  Edwards,  for  ap- 
pellant. 

\ 

N.  H.  PuKPLB,  for  appellees. 
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Trumbull^  J.  The  deed  from  Harris  to  the  county  commis- 
sioners of  Tazewell  county  is  absolute  in  its  terms,  and  conveys 
the  premises  in  question,  with  covenants  of  warranty,  to  them 
and  their  successors  in  office,  for  the  use  of  said  county  forever. 
It  purports  to  have  been  made  in  consideration  of  the  county 
seat,  having  been  located  upon  the  premises,  and  of  one  dollar, 
the  real  consideration  no  doubt  being  the  location  of  the  county 
seat  upon  an  eighty-acre  tract  of  land,  of  which  Harris  was  the 
owner.  The  legislature,  by  the  act  of  February  12,  1835,  ap- 
pointed commissioners  permanently  to  locate  the  seat  of  justice 
of  Tazewell  county,  with  authority  to  locate  the  same  on  private 
property  upon  condition  that  the  proprietor  thereof  should 
donate  and  convey  to  the  county  commissioners  of  said  county, 
for  the  use  thereof,  a  quantity  of  land  not  less  than  twenty  acres, 
upon  which  to  erect  the  public  buildings,  with  covenants  of  general 
warranty ;  otherwise  the  location  was  to  be  made  upon  public 
land  in  said  county.  When  Harris  made  this  conveyance,  he 
did  so  under  this  law.  He  accepted  the  proposition  made  to 
him  by  the  commissioners  under  the  law,  believing  no  doubt, 
that  he  would  be  amply  compensated  for  the  twenty  acres  by 
the  increased  value  which  the  location  of  the  county  seat  would 
give  to  the  balance  of  the  eighty-acre  tract  which  he  still  owned, 
and  he  seems  not  to  have  been  disappointed  in  his  expectations  ; 
for  the  record  shows  that  he  subsequently  laid  out  a  large  por- 
tion of  the  tract  into  town  lots,  many  of  which  he  sold  and 
received  the  money  for.  He  now  seeks  to  recover  back  the 
twenty  acres,  upon  the  ground  that  the  county  seat,  after  remain- 
ing for  fifteen  years,  as  located  in  1835,  was  in  1850  removed 
to  the  town  of  Pekin,  under  the  act  of  the  legislature,  passed 
February  2,  1849.  It  was  no  part  of  the  contract  made  between 
Harris  and  the  county  in  1835,  that  the  county  seat  should  for- 
ever remain  as  then  located  ;  on  the  contrary  he  must  have 
known,  when  he  made  the  deed,  that  the  legislature  at  that  time 
possessed  the  power  to  change  the  location  of  county  seats  at 
pleasure.  He  must,  therefore,  be  considered  in  legal  contempla- 
tion as  having  made  the  deed  in  view  of  the  liability,  at  least,  cf 
a  change  of  the  county  seat  at  some  future  time. 

Had  the  land  been  granted  upon  condition  that  it  should  be 
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used  for  a  particular  purpose,  it  would  unquestionably  have 
reverteJ  to  the  donor  when  it  ceased  to  be  thus  used.  But  it 
was  competent  for  the  legislature  to  make  it  a  condition  prece- 
dent to  the  location  of  the  county  seat  upon  the  land  of  any 
individual,  that  he  should  convey  twenty  acres  of  the  tract  in 
fee-simple  absolute  to  the  county.  The  owner  was  not  obliged 
to  accept  such  a  proposition,  but  having  done  so,  and  made  his 
deed  accordingly,  he  cannot  complain  when  the  legislature,  to 
promote  the  public  good,  and  in  the  exercise  of  an  undoubted 
right,  subsequenty  provide  for  a  change  of  the  county  seat. 

The  record  shows  that  the  twenty  acres  have  not  been  con- 
verted to  private  purposes,  but  the  court-house,  in  accordance 
with  a  provision  contained  in  the  act  under  which  the  county 
seat  was  changed,  has  been  conveyed  to  trustees  for  the  use  of 
the  inhabitants  of  the  county  of  Tazewell,  to  be  used  and  occu- 
pied exclusively  for  the  purpose  of  education,  and  it  may  be  ques- 
tionable whether  the  plaintiff  may  not  derive  as  great  a  benefit 
from  the  new  use  to  which  it  has  been  appropriated,  as  if  it  had 
continued  to  be  used  as  a  court-house  ;  but  be  that  as  it  may, 
the  case  comes  directly  within  the  decision  of  this  court  in  the 
case  of  Adams  v.  the  County  of  Logan,  11  Illinois,  336,  and 
the  judgment  must  be  affirmed. 


Judgment  affirmed. 


Charles    Benjamin,   Plaintiff  in   Error,   v.   Joab    Stremple, 
Defendant  in  Error. 

ERROR  TO  PIKE. 

Although  by  the  common  law,  one  tenant  in  common  of  a  chattel  cannot 
maintain  trover  against  a  co-tenant,  although  the  latter  obtains  possession  of 
the  article,  and  excludes  the  former  from  all  participation  in  its  use,  our  stat- 
ute has  so  far  modified  this  rule  as  to  allow  one  tenant  in  common  to  main- 
tain trover  against  a  co-tenant  who  assumes  exclusive  control  over  the  prop- 
erty. 

In  an  action  of  trover  by  the  bailee  of  a  chattel,  or  one  having  a  special  property 
therein,  against  the  real  owner,  the  plaintifl'  can  recover  his  special  property 
only  ;  but  if  the  action  is  against  a  stranger,  he  is  entitled  to  recover  the  full 
value  of  the  article,  and  he  holds  the  balance  beyond  his  special  interest,  in 
trust  for  the  general  owner,  to  whom  he  is  responsible. 
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The  members  of  a  voluntary  association  being  strictly  tenants  in  common  of 
the  effects  owned  by  the  association,  each  having  an  equal  interest  therein, 
deposited  the  same  with  a  person  for  safe  keeping,  and  he  became  responsi- 
ble as  a  bailee  ;  this  gave  him  such  an  interest  in  the  effects  as  would  au- 
thorize him  to  maintain  trover  against  a  stranger  and  recover  their  full  val- 
ue, for  the  benefit  of  the  owners.  But  as  against  a  part-owner,  he  can  only 
recover  the  interests  which  belong  to  the  others  and  the  value  of  the  inter- 
est of  the  party  sued  should  be  excluded  in  the  assessment  of  damages. 

This  action  was  commenced  by  Stremple  before  a  justice  of 
the  peace  in  Pike  county,  and  taken  by  appeal  to  the  Circuit 
Court.  The  bill  of  exceptions  taken  at  the  trial  of  the  cause  in 
the  Circuit  Court,  shows,  that  a  son  of  Benjamin,  under  pre- 
tence of  desiring  to  borrow  some  nails,  entered  the  workshop  of 
one  Craig,  from  whence  he  took  a  chest  which  contained  the 
regalia  of  the  New  Salem  Division,  'No.  304,  of  the  Sons  of 
Temperance  ;  and  that  said  Charles  Benjamin  and  his  son,  the 
said  Stremple,  and  eighteen  others,  were  members  of  said  divi- 
sion ;  that  said  chest  was  kept  in  the  shop  of  Craig,  where  the 
division  met,  but  that  Stremple  kept  the  key ;  that  Benjamin 
told  his  son  to  take  away  the  chest,  because  the  division  owed 
him  and  he  had  taken  that  course  to  get  his  money.  The  rega- 
lia of  the  division  was  worth  forty  dollars.  That  under  the  rules 
and  regulations  of  said  division,  the  said  chest  and  its  contents, 
consisting  of  the  regalia  of  said  division,  were  placed  in  the 
charge  and  possession  of  an  officer  of  said  division  called  a  con- 
ductor, which  office  Stremple  held  at  the  time  the  chest  was 
taken  and  at  the  time  of  the  institution  of  the  suit ;  that  the  di- 
vision held  Stremple  responsible  for  the  safe  keeping  and  delivery 
of  the  said  property  at  the  expiration  of  his  term  of  office. 

The  cause  was  heard  before  Minshall,  Judge,  and  a  jury,  at 
October  term  1851,  of  the  Pike  Circuit  Court,  and  resulted  in  a 
verdict  and  judgment  in  favor  of  Stremple  for  the  sum  of  $40 
and  costs.  Benjamin  brought  the  cause  to  this  court  by  writ  of 
error. 

D.  A.  Smith,  for  plaintiff  in  error. 

M.  Hat  and  G.  Edmonds,  for  defendant  in  error. 
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Tkeat,  C.  J.  The  facts  of  this  case  admit  of  no  dispute. 
Twenty-one  persons  were  members  of  a  voluntary  society  esta- 
blished for  their  mutual  benefit.  They  were  without  corporate 
existence,  and  held  some  property  in  common.  It  was  placed 
in  the  hands  of  the  plaintiff,  one  of  the  members,  who  was 
responsible  for  its  safe  keeping.  It  was  taken  from  his  posses- 
sion by  the  defendant,  also  a  member,  and  converted  to  his  own 
use.  The  plaintiff  then  brough  an  action  of  trover,  and  reco- 
vered the  entire  value  of  the  property. 

The  law  of  the  case  i«  equally  plain.  By  the  common  law, 
one  tenant  in  common  of  a  chattel  cannot  maintain  trover 
against  a  co-tenant,  although  the  latter  obtains  possession  of  the 
article,  and  excludes  the  former  from  all  participation  in  its  use. 
Tlie  reason  is,  that  the  possession  of  one  is  regarded  as  the  pos- 
session of  both.  But  if  one  tenant  destroys  the  chattel,  or  does 
any  equivalent  act,  his  co-tenant  may  bring  trover  and  recover 
the  value  of  his  share.  Brown  v.  Hedges,  1  Salk.  290  ;  Heath 
V.  Hubbard,  4  East.  110  ;  Fennings  v.  Grenville,  1  Taunt.  241. 
Our  statute  has  so  far  modified  the  common-law  rule  as  to 
allow  one  tenant  in  common  to  support  trover  against  a  co- 
tenant  who  assumes  exclusive  control  over  the  joint  property. 
Rev.  Stat,  ch.  56,  §  2.  In  an  action  of  trover  by  the  bailee  of  a 
chattel,  or  one  having  a  special  property  therein,  against  the  real 
owner,  the  plaintiff  can  recover  the  value  of  his  special  property 
only  ;  but  if  the  action  is  against  a  stranger,  he  is  entitled  to  re- 
cover the  full  value  of  the  article,  and  he  holds  the  balance 
beyond  his  special  interest  in  trust  for  the  general  owner,  to 
whom  he  is  responsible  over.  Lyle  v.  Bartlett,  5  Binn.  457;  lu- 
gersoll  u  Van  Bokkelin,  7  Co  wen,  670  ;  Spoor  v.  Holland,  8 
Wend.  445  ;  White  v.  Webb,  15  Conn.  302 ;  Chamberlain  v. 
Shaw,  18  Pick.  278  ;  Liroville  v.  Black,  5  Dana,  176 ;  Strong  v. 
Strong,  6  Alab.  345. 

In  this  case,  the  members  of  the  association  were  strictly 
tenants  in  common  of  the  property,  each  having  an  equal  inte- 
rest therein.  They  deposited  the  same  with  the  plaintiff  for 
safe  keeping,  and  he  became  responsible  to  them  as  a  bailee. 
This  gave  him  such  an  interest  in  the  property  as  would  author- 
ize him  to  maintain  trover  against  a  stranger,  and  recover  its 
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full  value  for  the  benefit  of  the  owners.  In  such  ease,  he  would 
represent  the  entire  interest  in  the  property.  But  this  action  is 
against  a  part-owner,  and  he  is  not  entitled  to  recover  the  value 
of  his  share.  He  only  represents  the  interests  of  the  other 
tenants  in  coraraon,  and  he  can  only  recover  to  the  extent  of 
their  interests  in  the  property.  The  value  of  the  defendant's 
share  should  be  excluded  in  the  assessment  of  damages.  It 
would  be  a  great  absurdity  to  permit  the  plaintift*  to  recover  the 
whole  value  of  the  property,  when  he  would  hold  a  portion  of 
the  amount  recovered  as  so  much  money  had  and  received  to 
the  use  of  the  defendant.  To  avoid  circuity  of  action,  the  law 
allows  the  value  of  the  defendant's  share  to  go  in  mitigation  of 
damages.  Upon  the  evidence,  the  plaintiff  was  clearly  entitled 
to  recover  the  full  value  of  the  property,  after  deducting  the 
value  of  the  defendant's  interest  therein.  But  the  court  charged 
the  jury,  that  they  might  find  for  the  plaintiff  the  entire  value, 
and  they  acted  upon  the  instruction.  The  damages  were  there- 
fore excessive ;  and  the  judgment  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


William  H.  Kalston,  Plaintiff  in  Error,  -y.  John  Hughes,  De- 
fendant in  Error. 

ERROR  TO  ADAMS. 

The  Circuit  Court  of  any  county,  by  virtue  of  its  general  chancery  jurisdic- 
tion, can  enter  a  decree  affecting  real  estate  situated  in  any  part  of  the 
state ;  provided  part  of  the  land  to  be  affected  lies  in  the  county  where  the 
suit  is  institued,  and  that  the  greater  part  of  such  land  does  not  lie  in  any 
other  county  (Catoist,  J.,  holds  the  decree  valid  over  the  land  within  the 
county  of  jurisdiction). 

That  provision  of  the  statute,  which  declares  that  suits  in  equity  shall  be  com- 
menced, if  they  affect  real  estate,  in  the  county  where  the  estate  or  a  greater 
part  thereof  shall  be  situated,  being  a  restriction  upon  the  general  powers 
conferred  on  the  circuit  courts,  can  have  no  application  to  cases  not  embrac- 
ed within  it. 

The  owner  of  an  equity  of  redemption,  until  the  mortgagee  takes  possession  of 
the  land,  for  condition  broken,  is  to  be  considered  the  owner  of  the  land,  and 
liable  for  the  payment  of  taxes  thereon  ;  and  he  cannot  acquire  a  title  by  be" 
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coming  a  purchaser  of  the  land  at  a  sale  for  those  taxes ;  such  a  purchase  is 
considered  as  but  another  mode  of  paying  those  taxes. 

This  was  an  action  of  ejectment,  in  which  the  plaintiff  in  this 
court  was  the  plaintiff  below,  brought  to  recover  the  possession 
of  the  north-west  quarter  of  section  35,  in  township  1,  south  of 
the  base  line  in  township  7,  west  of  the  4th  principal  meridian. 
The  parties  dispensed  with  a  jury,  and  a  trial  was  had  before 
the  court.     The  judgment  was  for  the  defendant. 

It  appears,  from  the  bill  of  exceptions,  which  contains  all  of 
the  evidence  in  the  case,  that  upon  the  trial  in  the  court  below, 
the  plaintiff,  for  the  purpose  of  proving  that  the  defendant 
claimed  title  from  the  same  person  he  did,  gave  in  evidence  a 
general  warranty-deed,  containing  covenants  of  seizin  and 
against  incumbrance  for  the  land  in  question  from  one  Hans 
Patten  to  one  Robert  Tillson,  bearing  date  April  21,  A.  D.  1836, 
and  a  like  deed  for  the  same  land  from  said  Tillson  to  said  de- 
fendant, John  Hughes,  bearing  date  March  15th,  1841. 

The  defendant  then  admitted  to  the  court,  as  evidence  for  the 
plaintiff",  that  he  went  into  the  possession  of  the  premises  in 
question  under  and  in  pursuance  of  the  aforesaid  deed  from  the 
said  Tillson  to  him  at  the  time  of  the  date  thereof,  and  that  he 
had  ever  since,  up  to  the  time  of  the  trial,  continued  in  the  pos- 
session of  the  same,  under  and  in  pursuance  of  said  deed. 

The  plaintiff  then  gave  in  evidence  the  record  of  a  suit  in 
chancery  in  the  said  county  of  Adams,  disposed  of  at  the  Sep- 
tember term  thereof,  A.  D.  1844,  wherein  one  Samuel  A.  Morse 
was  complainant,  and  the  aforesaid  Hans  Patten,  Robert  Till- 
son, and  said  defendant,  John  Huges,  together  with  William 
Patten,  Anthony  Cannon,  Madison  Hendricks,  E.  Haskins, 
Abraham  Cooley,  Peter  Cox,  Clement  Pierce,  John  Miller,  and 
the  unknown  heirs  of  David  Kehr,  deceased,  were   defendants. 

The  object  of  said  chancery  suit  was  to  forclose  a  mortgage 
executed  by  said  Hans  Patten  to  said  Samuel  A.  Morse,  and  pro- 
cure a  sale  of  the  premises  therein  mentioned,  among  which  was 
the  land  in  question.  The  bill,  as  said  record  shows,  was  filed 
on  the  13th  of  February,  1844,  and  alleges,  among  other  things, 
that  on  the  21st  of  April,  1836,  said  Hans  Patten  executed  and 
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delivered  to  said  complainant,  Samuel  A.  Morse,  a  mortgage 
upon  thirteen  quarter  sections  of  laud,  to  secure  the  payment  of 
$1,600  by  said  Patten  to  said  Morse;  that  twelve  of  said  quar- 
ter sections  were  in  Illinois,  and  one  in  Missouri;  that  those  in 
Illinois  were  situate  as  follows :  three  in  Warren  county,  three 
in  Calhoun  county,  and  one  in  each  of  the  counties  of  Mercer, 
Stark,  Knox,  Hancock,  Pike,  and  Adams.  The  bill  then  alleges 
sundry  conveyances  of  the  respective  quarters  therein  mentioned, 
and  among  others  the  aforesaid  conveyance  of  the  said  quarter 
situate  in  Adams,  (and  which  is  the  one  for  which  this  suit  was 
brought,)  from  said  Hans  Patten  to  said  Robert  Tillson,  and  said 
conveyance  from  said  Tillson  to  said  defendant,  Hughes ;  that 
said  last-mentioned  two  conveyances  were  made  subsequent  to 
said  mortgage  ;  and  that  said  Tillson  and  Hughes,  each,  at  the 
time  of  the  respective  conveyances  to  them,  had  notice  of  the 
same.  The  bill  further  alleges  that  said  Hans  Patten,  Robert 
Tillson,  John  Hughes,  and  "William  Patten,  were  residents  of 
said  Adams  county.  The  bill  did  not  allege  how  many  acres  of 
land  either  of  said  quarter  sections  contained,  nor  that  the  greater 
part  of  the  land  mentioned  in  it  was  situate  in  said  Adams 
county,  nor  that  the  greater  part  of  the  same  was  situate  in  any 
of  said  counties.  J^or  did  it  allege  where  any  of  the  defendants, 
except  the  four  last  above  named,  resided. 

The  said  record  further  shows,  that  at  the  same  time  the  said 
bill  was  filed,  the  complainant  filed  an  afiidavit,  showing  that 
Anthony  Cannon,  Madison  Hendricks,  E.  Haskins,  Abraham 
Cooley,  Peter  Cox,  Clement  Pierce,  John  Miller,  and  the  un- 
known heirs  of  said  David  Kehr,  deceased,  upon  close  inquiry, 
could  not  be  found  in  said  State ;  that  on  the  same  day  a  sum- 
mons, in  the  usual  form,  was  issued  in  said  cause  by  the  clerk 
of  said  court,  against  all  of  the  defendants,  directed  to  the  she- 
riflf  of  said  Adams  county ;  that  said  summons  was  returned  by 
said  sherifi",  March  18th,  1844,  served  upon  said  Tillson,  the  two 
Pattons,  and  said  Hughes,  March  6th,  1844,  and  not  found  as 
to  the  rest  of  said  defendants  ;  that  a  notice  of  the  pendency  of 
said  suit,  in  the  usual  form,  was  published,  according  to  law,  prior 
to  the  commencement  of  the  April  term  of  said  court,  A.  D.  1844 ; 
that  at  the  April  term  of  said  court,  1844,  none  of  the  defendants 
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appearing,  the  bill  was  taken  for  confessed  by  them ;  and  that  at 
the  same  term  said  court  rendered  a  decree  of  foreclosure  and 
sale,  as  to  the  lands  in  Illinois,  in  the  usual  form,  and  directed 
that  the  master  in  chancery  of  said  county  make  said  sale,  and 
convey  the  premises  sold  to  the  purchaser.  The  said  record  fur- 
ther shows,  that  on  the  29th  of  July,  1844,  said  master  filed  a 
report  of  sale,  stating,  among  other  things,  that  he  had  sjld  all 
of  the  lands  in  said  decree  mentioned,  and  all  of  the  right,  title, 
and  interest  of  the  defendants  therein,  to  said  plaintifi*,  William 
H.  Ralston,  for  $930 ;  that  said  sale  was  made  on  the  25th  of 
July,  1844,  and  that  he  had  by  deed,  as  such  master,  conveyed 
all  of  said  lands,  &c.,  to  said  llalston.  (Accompanying  said  re- 
port, and  as  a  part  of  it,  was  a  copy  of  said  deed.)  Said  record 
further  shows,  that  at  the  October  terni  of  said  court,  1844,  said 
report  was  approved  and  confirmed,  and  that  the  court  thereupon 
made  a  decree  of  investiture,  in  the  usual  form.  The  plaintiff 
then  gave  in  evidence  a  deed,  made  under  and  in  pursuance  of 
said  decree  and  sale,  from  the  master  in  chancery  of  said  Adams 
county  to  him,  for,  among  others,  the  land  in  question,  and  the 
interest  and  title  of  the  defendants  in  said  chancery  suit  therein, 
bearing  date  July  29th,  1844.  The  foregoing  was  all  the  evi- 
dence on  the  part  of  the  plaintiff. 

The  defendant  then  offered  in  evidence  a  record  of  a  judgment 
of  said  court,  rendered  at  the  April  term  thereof,  A.  D.  1841, 
from  the  records  of  said  court ;  also  the  process  for  the  sale  of 
lands  delinquent  for  the  taxes  of  1840,  in  said  county  of  Adams, 
and  the  return  thereon ;  and  also  a  deed  from  the  sheriff  of  said 
county  to  the  aforesaid  Robert  Tillson,  for  the  premises  in  ques- 
tion ;  to  the  admission  of  each  and  every  of  which  the  bill  of 
exceptions  shows  that  the  plaintiff  objected,  but  that  the  court 
overruled  the  objection  and  admitted  them  in  evidence,  to  which 
the  defendant  excepted.  And  this  was  all  the  evidence  on  the 
part  of  the  defendant. 

Upon  the  foregoing  evidence,  the  court  found  the  issue  for  the 
defendant.  Whereupon  the  plaintiff  entered  his  motion  to  set 
aside  said  finding,  and  for  a  nev/  trial. 

The  cause  was  heard  before  O.  C.  Skinner,  J.,  at  November 
term,  1851. 
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The  followino;  are  the  errors  assio:ned  : 

1.  That  the  court  erred  in  admitting  in  evidence  the  said 
record  of  said  tax  judgment,  and  said  process,  return,  and  tax 
deed,  offered  in  evidence  bj  the  defendant, 

2.  That  said^court  erred  in  finding  the  issue  aforcvsaid  in  favor 
of  the  defendant. 

3.  That  said  court  erred  in  overruh'ng  the  said  motion  of  said 
plaintiiF  to  set  aside  the  finding  of  the  court,  and  for  a  new 
trial. 

4-.  That  said  court  erred  in  rendering  the  judgment  aforesaid 
in  favor  of  said  defendant. 

A.  Wheat,  for  plaintiff  in  error. 

Williams  &  Lawrence  and  Browning  &  Bushnell,  for  de- 
fendant in  error. 

Trumbull,  J.  Two  questions  arise  upon  this  record ;  1.  Had 
the  Circuit  Courit  of  Adams  county  jurisdiction  to  enter  the  de- 
cree of  foreclosure  offered  in  evidence  ? 

2,  Could  the  defendant  avail  himself  of  the  tax  title  ? 

The  statute  confers  upon  the  judges  of  the  circuits  courts,  in 
their  respective  circuits,  "jurisdiction  over  all  matters  and  suits 
at  common  law  and  in  chancery,  arising  in  each  of  the  counties 
in  their  respective  circuits,  where  the  debt  or  demand  shall  ex- 
ceed twenty  dollars,"  and  authorizes  said  courts,  in  term  time, 
and  the  judges  thereof  in  vacation,  "to  award  throughout  the 
State,  and  returnable  in  the  proper  county,  writs  of  injunction, 
ne  exeat,  habeas  corpus,  and  all  other  writs  and  process  that  may 
be  necessary  to  the  due  execution  of  the  powers  with  which  they 
are  or  may  be  vested.  Rev.  St.  chap.  29,  §§  29,  30.  See  also  the 
case  of  Kenney  v.  Greer,  decided  at  the  preseiit  term,  {ante,  4:d2.) 

The  record  offered  in  evidence  was  a  transcript  of  the  pro- 
ceedings in  a  suit  to  foreclose  a  mortgage  upon  twelve  quarter 
sections  of  land,  situated  in  eight  difterent  counties  of  this 
State,  one  of  the  quarter  sections  being  in  the  county  of  Adams, 
where  the  suit  was  brought,  three  in  the  county  of  Calhoun, 
three  in  the  county  of  Warren,  and  one  in  each  of  five  other 
60 
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counties.  All  of  the  defendants,  except  those  to  whom  notice 
was  given  by  publication  as  non-residents  of  the  State,  were 
served  with  process  in  Adams  county,  and  the  action  was  rightly 
commenced  in  that  county,  if  a  suit  to  foreclose  a  mortgage  can 
be  regarded  as  a  personal  action,  as  some  courts  have  held. 
Broome  v.  Beers,  6  Conn.  198 ;  Palmer  v.  Mead,  7  lb.  156  ; 
Buckenridge  v.  Ormsby,  1  J.  J.  Marsh.  256  ;  Owing  v.  Beall, 
3  Littell,  107. 

But,  treating  a  bill  to  foreclose  a  mortgage  as  a  suit  affecting 
real  estate  and  local  in  its  character,  and  we  are  still  of  the  opi- 
nion that  the  Circuit  Court  of  x\dams  county  had  jurisdiction 
of  the  case.  It  undoubtedly  had  jurisdiction  over  the  land  situ- 
ated in  Adams  county ;  and  having  jurisdiction  over  part  of  the 
subject-matter  of  the  suit,  with  authority  under  the  statute  to 
send  its  process  into  any  county  in  the  State  necessary  to  a  due 
execution  of  its  powers,  it  drew  to  it  jurisdiction  over  the  other 
lands  situated  in  other  counties,  upon  the  principle  that  when 
part  of  a  case  is  within  the  jurisdiction  of  a  court  of  equity,  it 
will  take  cognizance  of  the  whole  case,  for  the  purpose  of  doing 
complete  justice  by  embracing  the  whole  subject,  deciding  upon 
and  settling  the  rights  of  all  persons  interested  in  the  subject- 
matter  of  ihe  suit,  and  preventing  future  litigation.  The  same 
objection  interposed  to  the  jurisdiction  of  the  Adams  Circuit 
Court,  could  have  been  made  to  that  of  the  Circuit  Court  of  any 
other  county  where  the  suit  could  have  been  brought,  and  the 
consequence  is,  if  the  objection  be  valid,  that  in  foreclosing  a 
mortgage  upon  different  tracts  of  land  situated  in  different  coun- 
ties and  where  the  greater  part  does  not  lie  in  any  one  county, 
there  would  have  to  be  as  many  separate  suits  as  there  were 
tracts  of  land  lying  in  different  counties.  The  very  case  now 
under  consideration  affoi'ds  a  fit  illustration  of  the  inconve- 
nience, delay,  and  expense  which  must  necessarily  result  from 
the  prosecution  of  a  separate  suit  in  each  CDunty  wherein  any 
part  of  the  mortgaged  premises  are  situated.  To  have  fore- 
closed this  mortgage,  unless  the  Circuit  Court  of  some  one 
county  had  jurisdiction  of  the  whole  matter,  would  have  re- 
quired eight  separate  suits  in  as  many  different  counties  ;  and  it 
is  not  impossibld  that  CAses  might  arise  affecting  real  estate  in 
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different  counties  so  circumstanced,  that  justice  could  not  be 
done  without  bringing  the  whole  matter  before  the  court  in  one 
suit.  It  could  never  have  been  the  intention  of  the  legislature 
that  the  jurisdiction  should  be  divided.  We  conclude,  therefore, 
that  the  Circuit  Court  of  any  county,  by  virtue  of  its  general 
chancery  jurisdiction,  has  authority  to  entertain  suits  affecting 
real  estate  situated  in  any  part  of  the  State,  provided  part  of 
the  land  to  be  affected  lies  in  the  county  where  the  suit  is  insti- 
tuted, and  that  that  the  greater  part  does  not  lie  in  any  other 
county. 

The  provision  of  the  statute,  (Rev.  Stat.  ch.  21,  §  2,)  which  de- 
clares that  a  suit  in  equity  shall  be  commenced  if  it  "  may  affect 
real  estate  in  the  county  where  the  same  or  the  greater  part 
thereof  shall  be  situated,"  has  no  application  to  a  case  like  the 
one  under  consideration,  for  the  reason  that  the  greater  part  of 
the  land's  to  be  affected  by  the  decree  do  not  lie  in  any  one 
county.  Such  would  be  the  case  if  the  quantity  of  real  estate 
which  migh  be  affected  by  the  decree  was  the  same  in  different 
counties.  The  consequence  is,  that  there  must  be  numerous 
cases  of  which  no  court  can  entertain  jurisdicton  under  the  pro- 
visions of  the  statute  last  referred  to.  It  must,  therefore,  be 
regarded  as  appljnng  only  to  cases  within  its  purview ;  that  is, 
to  cases  which  may  affect  real  estate,  where  the  same  or  the 
greater  part  thereof  is  situated  in  some  one  county.  Of  such  a 
case,  the  Circuit  Court  of  any  other  county  than  the  one  where 
the  greater  part  of  the  land  is  situated,  would  have  no  juris- 
diction ;  but  this  provision  of  the  statute  being  a  restriction 
upon  the  general  powers  conferred  on  the  Circuit  Courts  by 
other  provisions  of  law,  can  have  no  application  to  cases  not 
embraced  within  it. 

The  objections  to  the  form  of  the  decree  have  no  foundation 
in  the  record.  When  carefully  examined,  it  will  be  seen  that 
the  decree  directs  the  money  to  be  paid  "  to  the  master  in  chan- 
cery of  said  county."  "  Said  county  "  here  manifestly  has  refer- 
ence to  the  county  of  Adams,  where  the  court  was  then  sitting, 
for  up  to  this  time  the  name  of  no  county  appears  in  the  de- 
cree ;  afterwards  comes  a  description  of  the  lands  and  the  names 
of  the  various  counties  in  which  they  are  stituated  ;  then  follows 
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the  direction  that  the  sale  be  made  by  "the  Master  in  Chancery 
of  said  county ;  "  the  ver}^  same  words  that  had  been  used  in 
referring  to  the  inaster  in  the  forepart  of  the  decree,  and  clearly 
referring  to  the  same  master.  But  if  this  were  not  so,  the  de- 
fect, if  any,  would  be  cured  by  the  subsequent  decree  of  the 
court  approving  the  sale  made  by  the  Master  in  Chancery  of 
Adams  county. 

The  remaining  question  relates  to  the  tax-title  set  up  by  the 
defendant. 

The  record  shows  that  the  premises  were  purchased  by  Tillson 
for  taxes  which  accrued  while  he  was  in  the  actual  possession 
of  the  same,  and  the  owner  of  the  equity  of  redemption  by  pur- 
chase from  Patten,  the  original  mortgagor.  Occupying  that 
position,  it  was  his  duty  to  have  paid  the  taxes  ;  and  it  would 
be  iniquitous  to  allow  him,  or  his  grantee,  Hughes,  to  set  up  a 
tax-title  acquired  under  such  circumstances,  to  defeat  the  title  of 
the  mortgagee  or  those  claiming  under  him.      Choteau  v.  Jones, 

11  111.  322  ;  Frye  v.  Bank  of  Illinois,  Id.  383  ;  Yoris  v.  Thomas, 

12  111.  M2. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 

Judginent  reversed. 

Separate  opesiion  by  Caton,  J.  This  was  an  action  of  eject- 
ment, brought  for  the  recovery  of  a  quarter  section  of  land  in 
Adams  county.  Upon  the  trial  the  plaintiff  introduced  a  deed 
from  Patten  to  Tillson,  dated  April  21st,  1836,  and  another  from 
Tilson  to  the  defendant,  dated  March  15th,  1841.  He  then 
offered  the  record  and  decree  in  a  suit  in  chancery  from  the  records 
of  the  Adams  Circuit  Court,  in  which  Morse  was  complainant, 
and  Patton,  Tillson,  Huges,  and  others  were  defendants.  The 
bill  in  that  suit  was  filed  in  February,  1811,  and  a  decree  of 
foreclosure  entered  in  the  April  following.  That  bill  sought  the 
foreclosure  of  a  mortgage,  executed  on  the  31st  of  April,  1836, 
upon  the  premises  in  question,  situated  in  Adams  county,  and 
upon  twelve  other  quarter  sections  of  land,  one  of  which  was 
situated  in  the  State  of  Missouri,  three  in  Warren  county,  three 
in  Pike  county,  and  the  other  five  in  five  other  different  counties 
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of  this  State.  The  decree  purports  to  foreclose  the  morfgagc 
upon  all  the  land  situated  in  this  State,  and  in  pursuance  thereof 
the  premises  were  sold  by  the  Master  in  Chancery  of  Adams 
county,  and  the  plaintiff  became  the  purchaser,  and  received  a 
master's  deed  therefor,  all  of  which  was  reported  to  the  court  by 
the  master.  That  court,  by  its  final  decree,  approved  the  report 
and  sale,  and  declared  all  the  title  and  interest  of  all  the  defend- 
ants, to  be  vested  in  the  purchaser.  This  decree  remains,  unre- 
versed or  vacated.  To  the  admissibility  of  this  record,  the 
defendant  objected;  but  the  court  admitted  it,  subject  to  the 
objection.  The  admissibility  of  that  record  becomes  the  first 
subject  of  inquiry  before  us.  It  is  now  insisted,  that  the  decree 
was  utterly  void,  for  the  want  of  jurisdiction  in  the  court  which 
rendered  it. 

The  Circuit  Courts  of  this  State  are  preeminently  courts  of 
general  jurisdiction,  and  although  that  jurisdiction  is  not  univer- 
sal, it  is  much  more  so  than  any  courts  known  to  the  English 
constitution  {a).  Our  Circuit  Courts  have  a  general  common-law 
and  chancery  jurisdiction,  and  among  the  most  ordinary  equity 
powers,  is  that  of  decreeing  the  foreclosure  of  mortgages.  The 
character  of  this  proceeding  is  within  the  ordinary  chan*^ery  juris- 
diction of  the  Circuit  Court,  and  in  such  a  case  the  record  need 
not  show  the  jurisdiction  of  the  court,  but  that  we  are  bound  to 
infer,  when  the  decree  is  questioned  collaterally,  as  in  this  case, 
unless  it  affirmatively  appears  upon  the  face  of  the  record  itself 
that  the  particular  subject  upon  wliich  the  court  was  adjudicat- 
ing was  not  within  its  jurisdiction  or  control.  The  decree 
imports  of  itself  absolute  verity,  unless  it  carries  with  it  the  evi- 
dence that  the  court  acted  without  authority.  Although  our 
Circuit  Courts  possess  general  common-law  and  chancery 
jurisdiction,  embracing  of  course  the  power  to  forclose  mort- 
gages, yet  it  does  not  follow  that  they  have  the  right  to  forclose 
all  mortgages  ;  so  that  the  right  to  act  in  a  given  case  may 
depend  upon  the  existence  of  facts.  When  the  court  has  acted 
we  must  presume,  in  a  collateral  proceeding,  that  those  facts 
existed,  unless  the  record  affirmatively  shows  that  they  did  not 
exist.  In  this  case  the  record  does  not  show  affirmatively  th^ 
facts,  upon  which  the  right  of  the  Circuit  Court  of  Adams  county 

(a)  Mahar  v.  O'Hara,  4  Gil.  K.,  424. 
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depended,  so  that  there  is  no  room  left  for  those  inferences  or 
legal  presumptions  which  would  otherwise  arise,  in  favor  of  the 
authority  of  the  court  to  adjudicate  upon  a  subject  which  is 
within  its  ordinary  jurisdiction.  The  facts  shown  by  this  record 
are,  that  but  one  of  the  quarter  sections  upon  which  the  mort- 
gage was  forclosed,  was  situated  in  Adams  county,  three  in 
each  of  two  other  counties,  and  one  in  each  of  five  other  coun- 
ties, all  however,  within  the  same  circuit.  From  these  facts  we 
are  to  determine  whether  the  court  acted  wholly  without  author- 
ity, and  whether  its  decree  was  utterly  void.  This  leads  us  to 
an  examination  of  our  statute,  which  it  was  supposed  must 
determine  the  question. 

The  second  section  of  our  chancery  act  provides,  that  "  the 
mode  of  commencing  suits  in  equity  shall  be  by  filing  a  bill, 
setting  forth  the  nature  of  the  complaint,  with  the  clerk  of  the 
Circuit  Court  of  the  county  within  whose  jurisdiction  the 
defendants  or  a  major  part  of  them,  if  inhabitants  of  this  State, 
resiJe;  or  if  the  suit  may  alfect  real  estate,  in  the  county  where 
the  same,  or  greater  part  thereof,  shall  be  situated."  The  object 
of  this  suit  was  within  the  meaning  of  this  section  to  affect  real 
estate.  The  mortgage  embraced  twelve  quarter  sections,  and  if 
the  bill  could  only  be  filed  in  a  county  in  which  the  greater  part 
of  the  real  estate  sought  to  be  afi^ected  was  situate,  then  the 
Circuit  Court  of  neither  of  the  counties  had  jurisdiction,  for 
until  it  is  proved  that  three  is  the  greater  part  of  twelve,  it  can- 
not be  admitted  that  the  greater  part  of  the  land  was  in  any  one 
county,  for  in  no  one  county  were  more  than  three  of  the  tM'elve 
quarter  sections  situated.  The  Adams  Circuit  Court  had  as 
much  right  to  claim  jurisdiction  as  that  of  Pike  or  any  of  the 
other  counties,  for  in  neither  was  the  greater  part  of  the  land 
situate.  Therefore,  the  words,  or  the  greater  part  thereof,  have 
no  application  to  this  case,  for  it  is  not  embraced  within  them ; 
they  do  not  describe  it,  and  consequently  can  have  no  reference 
to  it.  But,  even  if  we  should  construe  these  words  to  give  juris- 
diction to  the  Circuit  Court  of  the  county  in  which  more  of  the 
land  was  situated  than  in  any  other  one  county,  the  same  diffi- 
culty would  still  exist,  in  determining  in  which  county  the  juris- 
diction of  the  suit  vested,  for  an  equal  quantity  was  situated  in 
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each  of  the 'counties  of  Pike  and  Warren,  and  consequently 
neither  would  come  within  that  description.  It  was,  however, 
conceded  upon  the  argument,  that  where  equal  quantities  of  the 
land  lay  in  different  counties,  either  may  take  jurisdiction  ;  but  if 
so,  it  must  be  derived  from  some  other  part  of  the  law,  for  unless 
equal  means  greater,  it  is  manifest  that  such  a  case  is  not  em- 
braced in  these  words.  They  may,  therefore,  be  withdrawn  from 
our  consideration,  as  having  no  application  to  the  case  before 
us,  and  the  statute  is  to  be  read  as  if  they  were  not  there.  It 
then  reads  :  "  If  the  suit  may  alfect  real  estate  [the  bill  shall  be 
filed]  in  the  county  where  the  same  shall  be  situate."  This 
authorizes  the  Circuit  Court  of  each  county,  within  which  a  por- 
tion of  the  land  is  situated,  to  foreclose  the  mortgage  as  to  that 
land  at  least.  It  is  precisely  like  the  case  supposed  by  one  of  the 
counsel  for  the  appellee,  where  a  mortgage  is  upon  several  tracts 
of  equal  size,  situated  in  several  counties.  That  would  be  a 
case  where  the  Circuit  Court  of  neither  countj^  would  have  juris- 
diction byi'eason  of  the  greater  quantity  of  the  laud  being  within 
it ;  and  in  that  case  it  was  conceded  that  the  mortgage  might 
be  foreclosed  in  either  county,  at  least  as  to  the  land  embraced 
within  it. 

As  the  validity  of  the  title,  acquired  under  that  decree  of  fore- 
closure, to  the  lands  not  situated  in  the  county  of  Adams  is  not 
involved  in  this  suit,  I  prefer  to  confine  my  opinion  strictly  to 
the  case  presented  by  this  record  ;  and  I  have  therefore  not  in- 
vestigated the  question,  so  as  to  express  an  unqualified  opinion 
as  to  the  jurisdiction  of  the  court  over  lands  situated  in  other 
counties.  It  seems  to  me  that  it  will  be  time  enough  to  express 
an  opinion  on  that  subject,  when  the  title  acquired  under  the 
decree  to  those  lands  shall  be  brought  before  us  for  juidicial  ac- 
tion. That  involves  a  very  important  inquiry  relative  to  the 
general  chancery  jurisdiction  of  our  Circuit  Courts,  the  extent  of 
the  consequences  of  which  we  may  not  readily  foresee.  While 
inclined  to  the  opinion  expressed  by  the  other  members  of  the 
court  on  that  subject,  I  shall  proceed  to  show  that  the  title  ac- 
quired to  the  lot  in  controversy,  under  the  decree,  would  not  be 
affected,  even  if  the  court  exceeded  its  jurisdiction  in  foreclosing 
the  mortgage  upon  the  lands  situated  in  other  coimties,    than 
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that  in  which  the  court  was  held.  I  have  already  shown,  to  my 
own  satisfaction  at  least,  that  by  the  express  provisions  of  the 
statute,  the  Circuit  Court  of  Adams  county  had  authority  to  fore- 
close the  mortgage  as  to  the  lot  of  land  lying  within  that  county ; 
and  assuming  that  the  jurisdiction  of  the  court  did  not  extend 
to  the  lands  situated  in  other  counties,  the  question  arises,  did 
the  exercise  of  a  jurisdiction  which  it  did  not  possess  over  those 
lands,  render  void  that  portion  of  the  decree  which  affected  the 
land  over  which  it  had  jurisdiction  ?  That  portion  of  the  decree 
which  would  affect  land  beyond  the  jurisdiction  of  the  court  was 
of  course  void  ;  but  that  I  think  would  not  vitiate  that  part  of  the 
decree  which  was  entered  in  pursuance  of  an  authority  which 
the  court  did  possess.  The  valid  and  void  parts  of  the  decree  were 
not  so  dependent  upon  each  other,  or  blended  together  as  would 
necessarily  require  that  a  reversal  of  a  part  should  destroy  the 
whole.  As  to  the  lot  in  Adams  county,  the  decree  would  have 
been  precisely  the  same,  had  the  court  declined  to  render  any 
decree  against  the  other  land.  In  that  case,  the  owner  of  the 
lot  in  question,  seeking  to  redeem  after  the  decree,  and  before 
the  Masters's  sale,  would  have  had  to  pay  the  full  amount  due 
upon  the  mortgage,  for  it  was  the  right  of  the  complainant  to 
insist  upon  a  sale  of  the  premises,  until  he  had  received  the  full 
amount  due  him  upon  the  mortgage.  This  very  mortgage  em- 
braced one  lot,  situated  in  the  State  of  Missouri.  Suppose  the 
jurisdiction  of  the  court  had  been  unquestioned  over  the  lands 
in  this  State,  and  by  mistake  or  design  had  ordered  a  sale  of  the 
lot  in  Missiouri  with  the  others,  to  that  extent,  undoubtedly,  the 
decree  would  have  been  void  ;  but  there  can  be  no  reason  why 
that  should  vitiate  that  portion  of  the  decree  which  was  rendered 
in  pursuance  of  law  and  by  lawful  authority.  The  decree  is  not 
dependent  and  indivisible,  but  operates  upon  each  lot  separately. 
Even  on  appeal,  this  court  would  have  only  reversed  that  por- 
tion which  was  erroneous  or  void,  and  affirmed  the  balance. 
Suppose  a  court  should  render  a  decree  against  two  defendants, 
over  one  of  whom  it  had  acquired  no  jurisdiction,  and  that  this 
appeared  on  the  face  of  the  decree,  we  would  only  reverse  the 
decree  as  to  him,  and  affirm  it  as  to  the  other,  especially  where 
it  was  of  such  a  character  that  it  mie-ht  well  have  been  rendered 
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against  the  one  served.  This  is  a  familiar  principle,  and  every 
day's  practice.  Suppose  this  very  decree  were  now  before  us  on 
ap;  eal,  unquestionably  we  should  only  reverse  that  part,  in 
which  the  court  overstepped  the  law,  leaving  the  decree  to  stand 
as  to  this  lot  preceisely  as  it  is.  If  we  would  affirm  that  portion 
of  the  decree  on  appeal,  surely  we  cannot  pronounce  it  utterly 
void  in  this  collateral  action,  and  thus  destroy  a  title  acquired  in 
good  faith  on  the  confidence  of  a  decree  rendered  by  a  court  of 
the  highest  original  jurisdiction  known  to  our  laws.  That  title 
depends  upon  that  portion  of  the  decree  in  which  not  even  error 
appears  ;  and  why  should  it  be  condemned  as  worthless.  Con- 
fidence in  judicial  proceedings,  and  judicial  sales,  must  not  be 
thus  ruthlessly  shaken  or  destroyed.  Even  admitting,  then,  which 
I  repeat  we  do  not  affirm,  that  the  decree,  so  far  as  it  affects 
lands  beyond  the  bounds  of  Adams  county,  was  void ;  still  the 
court  had  a  right  to  order  this  lot  to  be  sold,  in  satisfaction  of 
the  mortgage,  and  the  sale  made  in  pursuance  of  the  exercise  of 
that  lawful  authority,  was  valid. 

The  questions,  in  relation  to  the  tax-title,  are  disposed  of  in  few 
words.  The  land  w  s  sold  for  taxes  on  the  third  day  of  May,  1841, 
for  the  taxes  of  1840,  to  Robert  Tillson,  who  was  at  the  time  of 
the  assignment  of  the  tax,  and  till  within  a  short  time  of  the  sale, 
the  owner  of  the  premises  by  virtue  of  a  deed,  executed  in  1836 
by  Patten,  the  mortgagor.  At  least,  until  the  mortgagee  has 
taken  possession  of  the  mortgaged  premises  for  condition  broken, 
the  owner  of  the  equity  of  redemption  is  to  be  considered  the 
owner  of  the  land,  and  is  liable  for  the  payment  of  the  taxes 
assessed  upon  it,  while  he  is  thus  seized  of  the  title ;  and,  accord- 
ing to  the  rule  laid  down  in  Choteau  v.  Jones,  11  111.  300,  he  can 
acquire  no  title  by  becoming  a  purchaser  at  a  sale  for  those 
taxes ;  such  a  purchase  is  but  another  mode  of  paying  those 
taxes  which  it  was  his  duty  to  have  paid  before  the  sale. 

There  is  another  conclusive  answer  to  this  tax-title,  which  is, 
that  it  was  entirely  cut  off  by  the  decree  of  foreclosure.  Tillson 
purchased  at  the  tax  sale  in  1841,  He  was  made  a  defendant 
in  the  bill  of  foreclosure,  which  was  filed  in  February,  1844.  And 
at  the  following  April  term  the  decree  was  entered,  adjudging 
"  that  the  equity  of  redemption  of  the  said  defendants  in  the  land 
61 
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specified  in  said  bill,  filed  in  this  cause,  be  forever  barred  and 
foreclosed.  Said  lands  are  described  as  follows,"  &c.  Here  is 
a  decree  catting  off"  all  and  every  right  which  Tillson  or  any  of 
the  other  defendants  in  that  suit  had  in  the  premises,  and  which 
still  remains  unreversed  nor  vacated.  When  the  master  sold,  by 
virtue  of  that  decree,  he  sold  all  the  title  which  Tillson  had  in  the 
premises,whether  derived  from  the  mortgagor  or  any  other  source. 
By  the  terms  of  the  final  decree,  approving  of  the  master's  report, 
as  we  shall  presently  see,  the  purchaser  was  fully  seized  of  all 
the  title  of  all  the  defendants  in  the  premises.  The  Circuit  Court, 
therefore,  erred  in  admitting  in  evidence  the  tax  deed  for  the  pur- 
pose of  proving  an  outstanding  title.  That  deed  was  improvi- 
dently  made,  for  at  the  time  it  was  executed,  whatever  right,  if 
any,  which  Tillson  had  acquired  at  the  tax  sale,  had  been  divested 
by  the  decree  of  a  court  of  competent  jurisdiction. 

Upon  the  argument,  it  was  objected  to  the  decree  that  it  did 
not,  in  express  terms,  order  a  sale  of  the  mortgaged  premises. 
After  decreeing  the  foreclosure,  as  above  quoted,  and  describing 
the  premises,  it  proceeds :  "  That  the  said  sale  be  made  b}^  the 
Master  in  Chancery  of  said  county."  This  follows  immediately 
after  the  description  of  the  land,  and  in  that  description  the 
county  of  Pike  was  the  last  preceding  county  named,  so  that  it 
was  also  objected,  that  the  master  in  Pike  and  not  in  Adams 
should  have  made  the  sale.  All  of  these  objections  are  answerd 
by  the  final  decree  of  the  court,  which  approves  of  the  Master's 
report  of  the  sale,  and  orders  that  Ralston,  the  purchaser,  "  be 
fully  seized  and  vested  with  all  the  title  and  interest  of  the  said 
defendants  in  and  to  the  said  premises  according  to  the  tenor  and 
efiect  of  the  deed  mentioned  in  the  said  master's  report."  Voor- 
hees  V.  Bank  U.  S.  10  Peters,  471. 

I  am  opinion  that  the  judgment  should  be  reversed. 

Judgment  reversed. 
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Nicholas  Summers,  Plaintiff  in  Error,  v.  IJ^ancy  Babb,  Defend- 
ant in  Error. 

ERROR  TO  CASS. 

Although  a  wife  join  her  husband  in  conveying  lands,  if  that  conveyance  be  set 
aside  as  fraudulent,  at  the  instance  of  creditors,  and  the  land  is  sold  and  con- 
veyed under  a  decree  for  the  benefit  of  such  creditors,  after  the  death  of  the 
husband,  the  wife  will  be  entitled  to  dower  in  these  lands. 

The  right  to  dower  rests  in  action  onlj-.  Before  assignment,  it  connot  be  alien- 
ed by  the  widow  nor  sold  on  execution  against  her.  She  may  release  it  to 
the  owner  of  the  fee,  but  cannot  transfer  it  to  a  stranger.  When  assigned,  it 
becomes  the  subject-matter  of  sale  and  transfer. 

A  widow  is  only  entitled  to  take  her  dower  according  to  the  valuation  of  the 
land  at  the  time  of  the  alienation ;  she  is  not  dowable  of  improvements  put 
upon  the  land,  but  is  entitled  to  the  benefit  of  its  increased  value,  arising  from 
other  causes  than  the  labor  and  expenditure  of  the  alienee. 

The  facts  connected  with  this  case  are  sufficiently  stated  in 
the  opinion  of  the  court.  The  decree  was  rendered  by  Min- 
SHALL  J.,  at  the  September  term,  1851,  of  the  Cass  Circuit 
Court. 

S.  T.  Logan,  for  plaintiff  in  error. 

M.  McConnel,  for  defendant  in  error. 

Treat,  C.  J.  In  May,  1838,  W.  W.  Babb  and  IS'ancy,  his 
wife,  conveyed  certain  lands  to  Butterworth.  In  July,  1841,  in 
a  suit  in  chancery,  brought  b}?-  the  judgment  creditors  of  Babb, 
the  conveyance  was  set  aside  as  fraudulent,  and  the  lands  were 
decreed  to  be  sold  for  the  satisfaction  of  their  judgments.  In 
October,  1841,  the  lands  were  sold  under  the  decree,  and  con- 
veyed to  the  purchasers.  In  October,  1843,  Butterworth  recon- 
veyed  the  lands  to  Babb.  In  J^Tovember,  1844,  the  lands  were 
conveyed  by  the  purchasers  at  the  sale  to  Summers,  who  en- 
tered into  possession  and  made  valuable  improvements  thereon. 
Babb  died  in  October,  1849,  his  wife  surviving  him.  In  Feb- 
ruary, 1851,  the  widow  filed  a  bill  in  chancery  against  Summers, 
claiming  dower  in  the  lands.      The  foregoing  facts  appear  from 
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the  bill  and  answer.  At  the  September  term,  1851,  the  court 
made  a  decree,  appointing  commissioners  to  allot  the  complain- 
ant dower  in  the  lands,  and  directing  them  not  to  allow  her  the 
benefit  of  any  improvements  made  thereon  by  the  defendant. 
The  entering  of  that  decree  is  assigned  for  error. 

First.  Was  the  complainant  entitled  to  dower  in  the  premises  ? 
This  question  was  in  principle  settled  in  Blain  v.  Harrison,  11 
111.  384.  In  that  case,  the  lands  of  Harrison  were  sold  on  exe- 
cution. Subsequently,  and  before  the  time  for  redemption  had 
expired,  Harrison  and  his  wife  conveyed  the  same  lands  by  way 
of  mortgage.  The  premises  were  not  redeemed,  and  the  pur- 
chasers obtained  a  sheriff's  deed.  Harrison  afterwards  died,  and 
his  widow  claimed  dower  in  the  lands.  This  court  decided  that 
her  right  to  dower  was  not  barred  by  the  execution  of  the  mort- 
gage, because  the  estate  mortgaged  was  extinguished  by  the 
failure  to  redeem  from  the  prior  sale,  and  the  mortgage  could  not 
operate  upon  the  contingent  right  of  dower  alone.  It  was  held, 
in  Stinson  v.  Sumner,  9  Mass.  143,  where  a  wife  released  her 
claim  to  dower,  by  joining  with  her  husband  in  a  conveyance, 
and  the  grantee  recovered  back  the  purchase-money  because  of 
a  defect  in  the  title,  that  the  release  of  dower  thereby  became 
inoperative,  and  did  not  bar  her  right  to  dower  in  the  land  after 
the  death  of  her  husband.  It  was  decided  in  Robinson  -y.  Bates, 
3  Met.  40,  where  a  wife  joined  her  husband  in  a  conveyance, 
and  a  creditor  of  the  latter  afterwards  levied  on  the  land,  and  re- 
covered it  in  a  real  action  against  the  grantee,  on  the  ground 
that  the  deed  was  fraudulent  as  to  creditors,  that  the  wife  was 
restored  to  her  right  and  could  recover  dower  in  the  land. 
These  decisions  proceed  on  the  ground  that  the  mere  right  to 
dower  cannot  be  separated  from  the  principal  estate.  The  right 
to  dower,  though  consummate  on  the  death  of  the  husband,  rests 
in  action  only.  Before  assignment,  it  camiot  be  aliened  by  the 
widow,  nor  sold  on  execution  against  her.  She  may  release  it  to 
the  owner  of  the  fee  (a),  but  cannot  transfer  it  to  a  stranger.  It 
attends  the  estate,  and  is  only  severed  from  it  by  assignment. 
When  assigned,  it  becomes  as  much  the  subject-matter  of  sale 
and  transfer  as  any  other  life  estate  in  lands.  There  is  nothing 
in  the  present  case  to  take  it  out  of  the  operation  of  this  rule. 

(a)    Or  to  one  having  an  equitable  interest.    C,  D.  &  C.  Co.,  v.  Kiniie,  Sept.  Term,  1868, 

afup.  ct.  ni. 
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The  creditors  of  Babb  avoided  the  conveyance  to  Butterworth, 
and  tliereby  defeated  the  estate  upon  which  the  release  of  dower 
was  designed  to  operate.  The  complainant  was  restored  to  her 
right  to  dower  in  the  lands,  and  she  has  since  done  no  act  estop- 
ping her  from  asserting  it, 

Seco7id.  Was  the  complainant  entitled  to  the  benefit  of  the 
improvements,  made  on  the  land  by  the  defendant  ?  This  ques- 
tion must  be  answered  in  the  negative.  By  the  common  law,  in 
the  case  of  an  alienation  by  the  husband,  the  widow  takes  her 
dower  according  to  the  value  of  the  land  at  the  time  of  the  alien- 
ation, and  not  according  to  its  subsequent  increased  or  improved 
value.  4  Kent's  Com.  65.  The  rule  is  well  established  in  this 
country,  that  she  is  not  downable  of  improvements  put  upon  the 
land  subsequent  to  the  alienation  by  the  husband.  The  rule  is 
founded  in  reasons  of  public  policy.  It  tends  to  encourage  the 
making  of  improvements  and  to  advance  the  growth  and  settle- 
ment of  the  country.  It  works  no  injustice  to  the  dowress. 
She  has  no  just  claim  to  the  enhanced  value  of  the  land,  caused 
by  the  labor  and  expenditure  of  the  purchaser.  A  sale  of  the 
land  on  execution  against  the  husband,  is  equivalent  to  an  alien- 
ation by  him.  There  is  no  reason  for  making  any  distinction 
between  the  two  classes  of  purchasers.  In  either  case,  the  pur- 
chaser acquires  the  entire  interest  of  the  husband.  Our  statute 
does  not  define  dower.  It  provides  for  the  assignment,  but 
leaves  the  interest  to  be  determined  at  common  law.  The  au- 
thorities all  agree,  that,  in  the  assignment  of  dower,  the  widow 
is  not  to  be  permitted  to  participate  in  the  value  of  improvements 
made  after  the  estate  passed  out  of  the  husband.  Thompson  v. 
Morrow,  5  Serg.  &  Rawle,  289 ;  Walker  v.  Schuyler,  10  Wend. 
481 ;  Catlin  v.  Ware,  9  Mass.  218  ;  Tod  v.  Baylor,  4  Leigh,  498  ; 
Lawson  v.  Merton,  6  Dana,  471;  Barney  v.  Frowner,  9  Ala. 
901 ;  Russell  v.  Gee,  2  Mills,  S.  C.  R.  254?  Allen  v.  McCoy,  8 
Ohio,  418;  Wooldridge  v.  Wilkins,  3  How.  Miss.  R.  360; 
McClanahan  v.  Porter,  10  Missouri,  746  ;  Wilson  v.  Oatman, 
2  Blackf,  223 ;  Lewis  v.  James,  8  Humph.  537 ;  Green  v.  Ten- 
ant, 2  Harrington,  336.  There  is  some  diversity  of  opinion  upon 
the  question,  whether  the  widow  is  entitled  to  the  benefit  of  the 
increased  value  of  the  land,  arising  from  other  causes  than  the  la- 
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bor  and  expenditure  of  the  alienee.  But  the  weight  of  authority,  in 
the  United  States,  is  decidedly  in  favor  of  her  right.  On  this  ques- 
tion Chancellor  Kent  remarks :  "  The  better  and  the  more;  reason- 
able American  doctrine  on  this  subject  I  apprehend  to  be,  that  the 
improved  value  of  the  land,  from  which  the  widow  is  to  be  ex- 
cluded in  the  assignment  of  her  dower,  as  against  a  purchaser  from 
her  husband,  is  that  which  has  arisen  from  the  actual  labor  and 
money  of  the  owner,  and  not  from  that  which  has  arisen  from 
extrinsic  or  general  causes.  4  Kent's  Com.  08.  In  Powell  v. 
Munson  and  Brimfield  Manufacturing  Co.  3  Mason,  347,  Justice 
Story,  after  a  thorough  examination  of  the  question,  arrives  at 
the  same  conclusion.  He  says:  "Upon  the  whole,  my  judg- 
ment is,  that  the  dower  must  be  adjudged  according  to  the  value 
of  the  land  in  controversy  at  the  time  of  the  assignment,  ex- 
cluding all  the  increased  value  from  the  improvements  made 
upon  the  premises  by  the  alienees ;  leaving  to  the  dowress  the 
full  benefit  of  any  increase  of  value  arising  from  circumstances 
unconnected  with  those  improvements." 

The  direction  of  the  Circuit  Court  to  the  commissioners  was 
right.  The  decree  is  affirmed,  and  the  cause  is  remanded  for 
further  proceedings  under  the  decree. 

Decree  affirmed. 


James  T.  McJilton,  Appellant,  o.  James  Love,  Appellee. 
APPEAL  FROM  MADISON. 

The  courts  of  this  State  will  give  the  same  faith  and  credit  to  judicial  pro- 
ceedings had  in  other  States,  as  are  given  to  them  in  such  States. 

The  pendency  of  a  suit  in  one  State,  cannot  be  pleaded  in  bar  or  abatement  of 
a  second  action  in  another  State,  between  the  same  parties  and  for  the  same 
cause  of  action. 

The  pendency  of  a  writ  of  error  cannot  be  pleaded  in  abatement  of  another 
action  in  the  same  State,  unless  the  writ  of  error  operates  as  a  supersedeas, 
nor  even  then  if  the  writ  of  error  was  sued  out  after  the  commencement  of 
the  second  action. 

A  bill  may  be  filed  to  enjoin  proceedings  upon  a  judgment  of  one  of  the  courts 
of  this  State,  recovered  upon  a  judgment  in  the  courts  of  another  State,  if 
the  party  applying  has  not  been  guilty  of  any  laches  in  the  assertion  of  his  • 
rights,  and  the  judgment  of  the  foreign  court  has  been  reversed. 
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The  rights  of  third  parties  acquired  under  an  erroneous  judgment  are  not  di- 
vested by  the  reversal  of  sucli  judgment. 

The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities  subsisting  be- 
tween the  original  parties,  and  will  not  be  protected  as  a  bona  _^(fe  purchaser 
under  such  judgment,  if  it  shall  be  erroneous. 

A  judgment  cannot  be  so  transferred  as  to  vest  the  legal  interest  in  the  as- 
signee. It  is  a  mere  chose  in  action,  and  the  beneficial  interest  only  passes 
by  the  assignment ;  the  assignee  takes  the  judgment  subject  to  all  defences 
that  existed  against  it. 

This  was  a  bill  in  chancery,  filed  in  the  court  below  bj  Love 
against  the  said  McJilton,  Arthur  Fairfield,  A.  P.  Field,  David 
M.  Hall,  Andrew  Miller,  John  G.  Gammon,  and  William 
Hardley. 

The  bill  sets  forth,  that  on  the  11th  day  of  May,  1846,  the 
said  Arthur  Fairfield  recovered  a  judgment  by  default  against 
the  said  Love,  in  the  Circuit  Court  of  St.  Louis  county,  State 
of  Missouri,  for  the  sum  of  $800  and  costs  ;  that  five  days  after 
the  rendition  of  said  judgment  an  execution  was  issued  thereon, 
which  said  execution  was  returned  7ndh6  bona,  but  that  after- 
wards, on  the  28th  day  of  October,  1846,  by  a  written  order 
from  said  Fairfield,  the  sheriff"  made  an  additional  return  on  said 
execution,  that  the  same  was  returned  satisfied  in  full,  costs  paid 
by  defendant;  that  on  the  9th  January,  184T,  said  Field  and 
Hall  moved  the  Circuit  Court  to  vacate  the  entry  of  satisfaction 
on  said  judgment  for  the  reasons, 

1.  That  said  Field  and  Hall  had  an  assignment  of  $500  of 
said  judgment  from  the  said  Fairfield,  before  said  satisfaction 
was  entered. 

2.  That  said  Love  knew  that  said  Field  and  Hall  had  an  in- 
terest in  said  judgment  at  the  time  he  settled  the  same  with  said 
Fairfield,  which  motion  was  allowed  and  the  entry  of  satisfac- 
tion vacated  by  said  court,  to  which  the  said  Love  excepted. 

That  on  the  12th  of  January  1848,  the  said  Love  filed  a  mo- 
tion for  a  rehearing  of  said  motion,  which  was  overruled  by  said 
court  and  excepted  to  by  said  Love ;  all  which  matters  appear 
from  a  reference  to  the  record  of  said  court,  made  part  of  the 
bill.  The  bill  further  states  that  said  Field  and  Hall,  under  the 
name  of  Arthur  Fairfield,  commenced  a  suit  by  attachment  in 
the  Circuit  Court  of  Madison  county,  Illinois,  upon  an  affidavit 
that  the  said  Love  was  indebted  to  them  in  the  sum  of  $500 
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upon  said  judgment,  whicli  attachment  was  levied  upon  certain 
lands  in  said  county  of  Madison ;  that  a  judgment  was  obtained 
on   said  attachment  at  the  August  terra,  1848,  an  appeal  taken 
to  the  Supreme  Court,  and  the  said  judgment  affirmed  by  the 
Supreme  Court,  at  the  December  term,  1848,  and  is  reported  in 
5  Gilman  ;  that  the  property  levied  upon  by  the  attachmentwas 
sold  on  an  execution  issued  thereon  to  the  said  McJilton,  and 
charges  that  McJilton  bought  said  judgment   from  said  Field 
and  Hall,  but  does  not  know  whether   he  paid  any  thing  for 
said  judgment,  and  calls  upon  him  to  answer;  that  said  pro- 
perty  was  sold   to   John  McJilton,    as  assignee  of    said  Field 
and  Hall,  with  full  knowledge  of  said  Love's  rights  in  the  pre- 
mises.    The  bill  further  sets  forth  that  Love  prosecuted  a  writ 
of  error  to  the  Supreme  Court  of  Missouri,  from  the  decision  of 
the  Circuit  Court  of  St.  Louis  county,  on  the  motion  vacating 
the  entry  of  satisfaction  of  judgment ;  and  that  at  the  March 
term,  1850,  the  Supreme  Court  of  Missouri  reversed  the  decision 
of  said  Circuit  Court,  as  appears  from  the  record  of  the  proceed- 
ings of   said  Supreme    Court  filed    with    said    bill.     The    bill 
charges  that  said  Love  is  innocent  of  the  acts  charged  against 
him  in  this  suit  in  the  original  judgment,  and  that  he  was  never 
served   with   process ;     admits   that   the    sheriflf's  return    shows 
he  was  served ;    charges  that  he  knew  nothing  of  the  proceed- 
ings until  after  judgment  was  rendered   against  him  ;    that  on 
hearing  of  said  judgment  he  thought  it   best  to  pay  nr  compro- 
mise the  same,  and,  together  with  one  Murphy  and  others,  he 
made  an  arrangement  with   said  Fairfield,  by  which  said  Fair- 
field was  to  dimiss  a  suit  which  he  had  instituted  against  said 
Murphy  and  others   upon  the  same  cause  of  action,  and  that 
they  were  to  settle   up  said  judgment  against  him,  said  Love; 
charges   that   said  judgment  was  settled  up  and  paid  to  said 
Fairfield,  and  the  execution   returned  satisfied  in  full  as  above 
stated ;   charges   that   at   the  time  of  payment  he,  said  Love, 
knew   nothing  of   the    assignment   of    part   of  said  judgment 
to  said  Field  and  Hall  who  sued  out  attachment  on   said  judg- 
ment  to   harass  and  oppress  him,  said  Love,  with  full  know- 
ledge that  he  had  taken  the  case  to  the  Supreme  Court  of  Mis- 
souri, and  that  McJilton,  the  assignee,  purchased  the  land  with 
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full  knowledge  of  said  Love's  rights  in  the  premises;  and 
charges  that  said  Field  and  Hall,  and  the  securities  in  the  at- 
tachment-bond are  insolvent ;  waives  oath  to  the  answers  ;  prayer 
that  the  clerk  of  the  Circuit  Court  of  Madison  county,  or  some 
other  person,  be  appointed  to  receive  the  amount  for  the  judg- 
ment and  interest  thereon,  and  if  the  decision  should  be  in  favor 
of  said  Love,  that  raid  money  be  paid  back  to  him,  but  if  the 
decision  should  be  in  favor  of  said  McJilton  and  the  other  de- 
fendants, that  then  the  same  should  be  paid  over  to  said  McJil- 
ton, and  such  payment  should  be  considered  a  redemption  of 
said  propert}'-  within  twelve  months,  as  required  by  law;  prayer 
for  injunction  and  for  general  relief. 

The  answer  of  McJilton  denies  all  knowledge  of  any  of  the 
proceedings  had  in  the  Circuit  Court  of  St.  Louis,  or  in  the  Su- 
preme Court  of  Missouri,  upon  the  original  judgment,  the  entry 
of  satisfaction  and  vacation  thereof,  and  the  renewal  of  the  deci- 
sion on  the  vacation  of  the  entiy  of  satisfaction,  at  the  time  he 
purchased  the  judgment  of  the  Circuit  Court  of  Madison  county, 
Illinois,  from  said  Field  and  Hall ;  states  that  he  purchased  the 
judgment  from  Field  and  Hall  after  the  execution  had  been 
issued  and  levied  on  the  land  under  said  judgment;  and  denies 
that  at  the  time  said  land  was  sold  to  him  under  the  execution,  he 
had  knowledge  that  said  Love  had  prosecuted  a  writ  of  error  to 
the  Supreme  Court  of  Missouri ;  states  that  he  took  said  judg- 
ment in  part  payment  for  property  in  St.  Louis  sold  by  him  to 
said  Hall  in  good  faith,  believing  it  to  be  a  valid  judgment,  and 
that  he  purchased  said  property  legally  at  the  sale  on  the  execu- 
tion, and  paid  the  costs  in  full  to  the  sheriff;  denies  that  said 
Hall  is  insolvent,  and  avers  that  he  is  worth  the  full  sum  of 
$10,000,  and  believes  the  securities  upon  the  bond  are  also  sol- 
vent and  responsible  for  any  damages  sustained ;  avers  that 
Love  had  a  full  defence  at  law,  and  cannot  be  admitted  to  liti- 
gate in  a  court  of  equity  the  matters  which  he  could  urge  by 
way  of  defence  in  the  attachment  suit. 

The  answer  of  Field  and    Hall  admits  the  obtaining  of  the 
original  judgment,  and  the  proceedings  had  thereon  in  the  courLs 
of  Missouri,  and  also  the  obtaining  of  the  judgment  in  attach- 
ment in  the  Madison  Circuit  Court,  and  the  sale  of  the  land, 
62 
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under  the  execution  issued  thereon,  to  said  McJilton  ;  states  that 
McJilton  bought  the  said  judgment  from  them  for  about  $600, 
which  sum  was  taken  by  him  in  part  part  payment  for  a  house  and 
lot  sold  to  him  by  them  ;  denies  that  said  McJilton  had  know- 
ledge of  any  rights  or  pretended  rights  or  equities  in  the  pre- 
mises; avers  that  the  said  Love  consented  and  agreed  to  the 
assignment  of  the  said  $500,  a  part  of  said  judgment ;  denies 
that  the  said  Love  was  innocent  of  the  acts  charged  against 
him  until  after  said  judgment  was  obtained  ;  denies  that  said 
Love  and  Murphy,  or  any  one  else,  made  an  arrangement  to 
settle  up,  and  did  settle  up  said  judgment  with  said  Fairfield, 
and  denies  that  same  was  paid  to  said  Fairfield  or  any  one  else 
for  him ;  denies  that  any  money  or  valuable  consideration  was 
paid  to  said  Fairfield  to  procure  from  him  the  said  entry  of  sa- 
tisfaction of  said  judgment,  unless  it  was  a  mere  nominal  sum, 
the  better  to  enable  him  to  defend  the  said  Field  and  Hall  of 
their  claim  ;  denies  that  they  sued  out  the  said  attachment  for 
the  purpose  of  harrassing  said  Love,  but  to  secure  their  just 
claims;  denies  the  insolvency  of  said  Field  and  Hall;  avers 
that  Love  has  right  to  the  relief  prayed  for,  and  that  the  judg- 
ment on  the  attachment  is  a  valid  judgment  and  the  sale  under 
it  good,  and  that  reversal  of  the  entry  of  satisfaction  on  the  ori- 
ginal judgment  of  the  Supreme  Court  of  Missouri  cannot  be  set 
up  to  impair  said  judgment  in  the  attachment  writ;  avers  that 
said  Fairfield  is  insolvent,  and  prays  that  bill  be  dismissed. 

The  cause  was  heard  upon  bill,  answer,  replication,  and  evi- 
dence. 

The  evidence  consists  of  the  records  of  the  proceedings  had 
in  the  courts  of  Missouri,  which  was  all  the  evidence. 

The  court  below  decreed  that  the  sale  under  the  execution 
issued  on  the  judgment  in  attachment  be  annulled  and  set 
aside,  and  that  a  perpetual  injunction  be  granted,  as  prayed  for 
in  the  bill,  and  that  the  money  deposited  with  receiver  be  paid 
back  to  said  Love,  &c.  From  this  decree  the  said  McJilton 
prayed  for,  and  has  brought  this  case  by,  appeal,  to  this  court  for 
the  purpose  of  having  said  decree  reversed;  and  assigns  for 
error,  that  the  court  below  erred  in  rendering  a  decree  in  favor  of 
said  Love,  when  the  decree  should  have  been  in  favor  of  the 
said  appellant  and  his  co-defendanls,  and  the  bill  dismissed. 
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The  cause  was  heard  before  Underwood,  Judge,  at  Septem- 
ber term,  1851. 

Davis  &  Edwards,  for  appellant. 

J.  Gillespie  and  S.  T.  Logan,  for  appellee. 

Treat,  C.  J.  In  May,  1846,  Arthur  Fairfield  recovered  a  judg- 
ment against  James  Love,  in  the  Circuit  Court  of  the  county 
of  St,  Louis,  in  the  State  of  Missouri,  for  $800.  Field  and  Hall 
were  the  plaintiff's  attorneys.  In  October,  1846,  the  sheriff 
returned  the  execution  issued  thereon,  satisfied  in  full  by  the 
order  of  the  plaintiff.  In  November,  1846,  Field  and  Hall  moved 
the  court  to  vacate  the  entry  of  satisfaction,  and  award  an  exe- 
cution on  the  judgment,  to  enable  them  to  collect  the  sum  of 
$500,  on  the  ground  that  so  much  of  the  judgment  was  assigned 
to  them  by  Fairfield,  with  the  knowledge  of  Love,  before  the 
return  of  the  execution.  On  the  9th  of  January,  1847,  thecourt 
set  aside  the  entry  of  satisfaction  as  to  $500,  and  directed  an 
execution  to  issue  to  collect  that  amount,  for  the  benefit  of  Field 
and  Hall,  Love  resisted  the  motion,  and  took  a  bill  of  exceptions 
to  the  decision  of  the  court.  On  the  12th  of  January,  1847, 
Love  entered  a  motion  to  set  aside  the  order  vacating  the  entry 
of  satisfaction,  and  awarding  an  execution  on  the  judgment. 
The  motion  was  overruled  on  the  8th  of  February,  1847,  and  a  bill 
of  exceptions  taken  by  Love,  He  afterwards  sued  out  a  writ  of 
error,  and,  at  the  March  term,  1850,  of  the  Supreme  Court  of  Mis- 
souri, the  order  of  the  Circuit  Court  sustaining  the  motion  of 
Field  and  Hall  was  reversed,  on  the  ground  that  the  assignment 
of  a  part  of  the  judgment  was  not  binding  on  Love,  unless  made 
with  his  consent.     See  Love  v.  Fairfield,  13  Missouri,  800, 

In  March,  1847,  Field  and  Hall,  in  the  name  of  Fairfield,  but 
to  their  use,  sued  out  of  the  Madison  Circuit  Court,  in  this  State, 
an  attachment  against  Love,  which  was  levied  on  certain  real 
estate.  They  declared  on  the  record  of  the  judgment  obtained 
in  Missouri,  and  alleged  that  $500  thereof  remained  due  and 
unpaid.  Love  pleaded  ?iul  tiel  record^  and  payment.  On  the 
trial,  in  August,  1838,  Field  and  Hall  read  in  evidence  the  record 


492  SPRINGFIELD. 


McJilton  V.  Love. 


of  the  judgment.  Love  introduced  a  transcript  of  the  record, 
which  inchided  the  execution  and  the  return  of  the  sheriff.  Field 
and  Hall  then  produced  a  transcript  of  the  proceedings,  subsequent 
to  the  return  of  the  execution.  On  this  evidence,  the  court  ren- 
dered a  judgment  against  Love  for  §569.09,  and  awarded  a  special 
execution  against  the  property  attached.  Love  pi'osecuted  an 
appeal  to  this  court,  where  the  judgment  was  affirmed,  at  the 
December  term,  1848.  See  Love  v.  Fairfield,  5  Gilm.  303. 
Field  and  Hall  subsequently  assigned  the  judgment  to  James  T. 
McJilton.  On  the  28th  of  April  1849,  under  a  special  execution 
issued  on  the  judgment,  the  real  estate  attached  was  exposed  to 
sale,  and  bid  in  by  McJilton  for  $631,  who  received  a  certificate 
of  purchase  from  the  sheriff". 

On  the  26th  of  April,  1850,  Love  filed  a  bill  in  chancery,  in 
the  Madison  Circuit  Court,  against  Fairfield,  Field  and  Hall,  and 
McJilton,  setting  forth,  among  other  things,  the  foregoing  facts, 
and  alleging  that  McJilton  purchased  the  judgment  with  full 
knowledge  of  all  the  previous  proceedings.  Ho  prayed  that  the 
sale  might  be  set  aside,  and  the  defendants  enjoined  from  assert- 
ing any  rights  under  the  judgment ;  and  in  the  event  that  relief 
should  be  denied,  he  prayed  for  relief  to  redeem  the  lands  from 
the  sale,  and  brought  into  court  the  amount  of  money  necessary 
for  the  purpose.  An  injunction  was  granted.  McJilton,  in  his 
answer,  alleged  that  he  purchased  the  judgment  for  a  valuable 
consideration,  and  without  any  knowledge  of  the  judgment  in 
Missouri,  or  of  any  of  the  subsequent  proceedings  thereon.  On 
the  final  hearing  of  the  cause,  in  September,  1851,  the  injunction 
was  made  perpetual,  and  leave  given  to  Love  to  withdraw  the 
money  deposited.     McJilton  prosecuted  an  appeal. 

Under  the  Constitution  of  the  United  States,  and  the  legisla- 
tion of  Congress  in  pursuance  of  its  provisions,  the  courts  of 
this  State  are  bound  to  give  the  same  faith  and  credit  to  judicial 
proceedings  had  in  Missouri,  that  are  by  law  or  usage  given  to 
them  in  the  courts  of  that  State.  When  such  proceedings  are 
drawn  in  question  before  our  courts,  their  regularity  and  validity 
are  to  be  determined  not  according  to  our  laws,  but  with  refer- 
ence to  those  of  Missouri.  If  valid  and  binding  on  the  parties 
by  the  laws  of  Missouri,  the  proceedings  must  be  held  to  have 
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the  like  force  and  effect  in  this  State.  Mills  v.  Durgee,  7  Cranch, 
481  ;  Hampton  v.  McConnell,  3  Wheat.  234;  Bimeler  v.  Daw- 
son, 4  Scain.  536. 

The  original  judgment  was  satisfied  of  record,  by  the  return 
of  the  sheriff.  While  the  entry  of  satisfaction  remained  opera- 
tive, the  judgment  was  wholly  without  vitality.  The  record 
formed  no  basis  fur  fuither  proceedings.  An  action  of  debt 
could  not  be  maintained  upon  the  judgment ;  nor  could  final 
process  issue  for  its  collection.  But  the  order  of  the  court  vacat- 
ing the  entry  of  satisfaction  as  to  $500,  imparted  to  that  extent 
vitality  to  the  judgment.  It  authorized  Field  and  Hall,  in  the 
name  of  Fairfield,  to  bring  an  action  on  the  record,  or  to  sue  out 
another  execution  on  the  judgment.  We  are  bound  to  regard 
this  as  the  legal  effect  of  the  order,  under  the  laws  of  Missouri. 
It  was  considered  by  the  parties  as  a  judicial  determination  of 
their  rights.  It  was  so  regarded  by  the  courts  of  that  State. 
The  highest  court  in  the  State  entertained  a  writ  of  error,  to 
inquire  into  its  validity.  And  this  action  of  the  courts  furnishes 
the  most  satisfactory  evidence  of  the  laws  of  Missouri,  ai  d  of 
the  operation  and  effect  of  the  order.  What  effect  this  court 
would  give  to  a  like  order  of  one  of  our  circuit  courts,  is 
another  question.  If  the  order  was  binding  on  the  parties  by 
the  laws  of  Missouri,  it  must  be  held  to  have  the  same  force  and 
effect  in  this  State.  In  this  state  of  the  case  the  parties,  having 
the  control  of  the  judgment,  come  into  Illinois  and  sue  out  an 
attachment  against  the  estate  of  Love,  to  coerce  payment  of  the 
amount  appearing  to  be  due  by  the  record.  He  pleaded  nul  tiel 
record^  and  thus  put  them  upon  strict  proof  of  the  existence  of 
the  judgment.  He  likewise  attempted  to  show  that  the  judg- 
ment was  fully  satisfied  ;  but  the  order,  setting  aside  the  entry 
of  satisfaction,  effectually  concluded  him.  It  was  a  direct  adju- 
dication of  the  court  in  which  the  proceedings  were  had,  that 
the  judgment  still  continued  operative  and  unsatisfied.  So 
long  as  the  order  remained  unreversed.  Love  was  precluded  from 
sustaining  his  plea  of  payment.  If  he  had  offered  to  introduce 
proof  of  payment  to  Fairfield,  he  would  have  encountered  the 
conclusive  objection  that  the  court,  before  which  the  judgment 
was  obtained,  had  judicially  determined  that  the  payment  was 
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made  in  fraud  of  the  rights  of  Field  and  Hall,  and,  therefore,  could 
not  be  interposed  to  defeat  an  action  brought  for  their  benefit. 
Nor  could  he  have  relied  on  the  pendency  of  a  writ  of  error  in 
Missouri,  as  a  defence  to  the  action  in  this  State.  The  pendency 
of  a  suit  in  one  State  cannot  be  pleaded  in  bar  or  abatement  of 
a  second  action  in  another  State,  between  the  same  parties,  and 
for  the  same  cause  of  action.  Brown  -v.  Joy,  9  Johns  221  ; 
"Wahih  V.  Durkin,  12  Id.  99.  And  the  pendency  of  a  writ  of 
error  cannot  be  pleaded  in  abatement  of  another  action  in  the 
same  State,  unless  the  writ  of  error  operates  as  a  supersedeas, 
and  not  even  then  if  the  writ  of  error  was  sued  out  after  the 
commencement  of  the  second  action.  Hailman  v.  Buckmaster^ 
3  Gilm.  498  ;  Jenkins  v.  Pepoon,  2  Johns.  Cases,  312;  Peynn  v. 
Edwards,  1  Lord  Raym.  47.  Under  these  circumstances,  it  is 
manifest  that  Love  was  not  guilty  of  any  laches  in  the  assertion 
of  his  rights.  He  resorted  to  the  only  effectual  means  to  remove 
the  obstacle  in  the  w^ay  of  a  perfect  defence  to  the  action  in  this 
State ;  the  prosecution  of  a  writ  of  error  to  reverse  the  order 
vacating  the  entry  of  satisfaction.  But  the  course  of  proceed- 
ing in  Missouri  did  not  enable  him  to  accomplish  that  object, 
until  the  judgment  was  recovered  in  this  State,  and  his  lands 
subjected  to  sale  for  its  satisfaction. 

What  was  the  effect  of  that  reversal  upon  the  rights  of  the 
parties  ?  It  restored  the  entry  of  satisfaction,  and  left  the  judg- 
ment discharged  of  record.  It  exonerated  Love  from  the  pay- 
ment of  any  part  of  the  judgment  to  Field  and  Hall.  It  left  the 
judgment  in  this  State,  without  the  least  foundation  upon  which 
to  rest.  The  law  is  well  settled,  that  if  a  judgment  is  reversed, 
the  parties  are  to  be  restored  to  their  original  rights,  so  far  as  it 
can  be  done  without  prejudice  to  third  persons.  If  the  plaintiff 
has  derived  any  benefit  from  the  judgment,  he  must  make  as 
full  restitution  to  the  defendant,  as  the  circumstances  of  the 
case  will  permit.  If  he  has  received  payment  in  money  from 
the  defendant,  the  latter  can  recover  it  back  in  an  action  of  in- 
debitatus assumpsit.  If  he  has  obtained  money  by  the  sale  of 
the  property  of  the  defendant,  the  latter  may  recover  it  as  so 
much  money  had  and  received  to  his  use.  If  he  has  purchased 
in  property  under  the  judgment,  and  still  retains  the  ownership, 
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the  defendant  may  recover  the  specific  property  in  the  appropri- 
ate action.  If  he  has  aleined  the  property,  he  is  responsible  to 
the  defendant  for  its  vahie.  But  the  rights  of  third  persons  are 
not  affected.  Their  title  to  property  acquired  under  an  erro- 
neous judgment,  is  not  divested  by  its  reversal.  In  such  case, 
the  defendant  must  look  to  the  plaintiff  for  redress.  These 
principles  are  too  well  established  by  authority,  to  require 
further  discussion.  Bank  of  U.  S.  v.  Bank  of  Washington, 
6  Peters,  8;  Clark  v.  Finney,  6  Cowen,  297;  Green  v.  Stone, 
1  Harris  &  Johnson,  405  ;  McLagan  v.  Brown,  11,  111.  519  ; 
Steelman  v.  Cheeseman,  Pennington's  Rep.  120;  Hubbel  v. 
Broadwell's  Administrator,  8  Ohio,  120  (a). 

The  complainant  made  out  a  clear  case  for  the  interposition 
of  a  court  of  equity,  as  against  Fairfield,  and  Field  and  Hall. 
And  McJilton  occupies  no  more  favorable  position.  He  is  not 
a  stranger  to  the  judgment.  He  is  not  entitled  to  protection, 
as  a  bona  j?(^e  purchaser  under  an  erroneous  judgment.  He  was 
the  assignee  of  the  judgment,  and  had  the  control  of  the  execu- 
tion, when  he  became  the  purchaser  of  the  lands.  By  the 
assignment,  he  succeeded  to  no  greater  rights  than  Field  and  Hall 
had  under  the  judgment.  He  took  the  judgment,  subject  to  all 
the  equities  subsisting  between  the  original  parties.  Hines  v. 
Barnity,  8  Watts,  39 ;  Chamberlain  v.  Hay,  3  Cowen,  353 ; 
Jeffries  v.  Evans,  6  B.  Monr.  119  ;  Magher  v.  Kellogg,  24  Wend. 
32.  A  judgment  cannot  be  so  transferred,  as  to  vest  the  legal 
interest  in  the  assignee.  It  is  a  mere  chose  in  action,  and  the 
beneficial  interest  only  passes  by  the  assignment.  The  asssignee, 
however,  has  the  right  to  enforce  its  collection  for  his  benefit, 
and  for  that  purpose,  to  use  the  name  of  the  party  possessing 
the  naked  legal  interest.  And  the  courts  will  protect  him 
against  the  acts  of  the  assignor,  and  also  against  the  acts  of  the 
debtor,  after  he  has  notice  of  the  assignment.  But  he  takes 
the  judgment  subject  to  all  defences  that  existed  against  it  in 
the  hands  of  the  party  from  whom  he  received  it. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 

(a)  Oilman  v.  Hamilton,  16  111.  R.,  2.32;  Goudy  v.  Hall,  36  111.  R.,  319;  Horner  v.  Zimmer 
mann,  45  HI.  R.,  23;  Gray  v.  Brignardells,  1  Wal.  U.  S.  R.,  627. 


496  SPRINGFIELD. 


Edwards  et  al.  v.  McCurdy  et  al. 


Cyrus  Edwards  et  al.,  Apellants,  v.  Nathaniel  M.  McCdedy 
et  al.,  Appellees. 

APPEAL  FROM  MACOUPIN. 

A  verdict  and  judgment  in  replevin  are  conclusive  only  as  between  the  parties 
to  the  action  and  their  privies. 

A  defendant  in  an  action  of  replevin  is  at  liberty  to  plead  property  in  a  third 
person,  but  such  third  person  is  not  bound  by  the  verdict,  unless  he  is  in 
some  way  connected  with  the  party  filing  the  plea. 

"Where  a  party  had  replevied  chattels,  and  upon  the  trial  issues  were  formed 
on  pleas  of  propertj"-  in  the  defendant,  and  also  in  others;  and  the  jury  re- 
turned a  general  verdict  in  favor  of  the  defendant  on  both  issues ;  the  de- 
fendant having  afterwards  brought  suit  on  the  replevin-bond  and  recovered 
judgment,  settled  that  judgment  with  the  plaintiff  in  the  replevin  suits;  the 
other  parties,  in  whom  the  right  of  property  set  up  in  one  of  the  pleas  in  the 
replevin  suit  was  alleged  to  be,  caused  execution  to  be  issued,  to  collect,  for 
their  benefit,  the  amount  of  the  judgment  recovered  on  the  replevin-bond  : — 
JBeld,  that  such  proceeding  was  unwarranted,  and  might  be  perpetually 
enjoined. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 
The  decree  of  the  Circuit  Court  was  rendered  bj  Woodson, 
Judge,  at  October  term,  1851. 

D.  A.  Smith,  for  appellants. 

J.  M.  Palmer,  for  appellees. 

Trumbull,  J.  In  1846,  McCurdy  replevied  a  printing-press 
and  types  from  the  possession  of  Kennaday.  The  suit  was 
tried  at  the  August  term,  1846,  of  the  Fayette  Circuit  Court, 
upon  issues  formed  on  pleas  of  property  in  Kennaday,  and  also 
of  property  in  Cyrus  Edwards,  William  H.  Davidson,  John 
Hogan,  Richard  B.  Servant,  and  "William  Thomas,  adminis- 
trator with  the  will  annexed,  of  Joseph  Duncan,  deceased.  The 
jury  returned  a  general  verdict  in  favor  of  Kennaday,  upon  both 
issues,  and  he  had  judgment  for  a  return  of  the  property,  and 
seventy-five  dollars'  damages  for  its  detention.  The  property 
not  being  returned,  Kennaday,  in  the  name  of  the  administrators 
of  the  sheriff,  who  had  in  the  meantime  deceased,  for  his  own 
use,  brought  suit  against  McCurdy  and  his  security,  upon  the 
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replevin-bond,  and  obtained  judgment  for  tliree  hundred  and 
fifty  dollars.  McCurdy,  in  June  following,  and  after  execution 
had  issued,  settled  this  judgment  with  Kennaday,  by  the  pa}'- 
ment  of  fifty  dollars  in  money,  and  the  surrender  of  Kennaday's 
notes  secured  by  mortgage  on  real  estate,  to  the  amount  of  three 
hundred  dollars.  In  August,  1849,  Edwards,  and  others  in 
whom  the  right  of  property  was  alleged  to  be  by  one  of  the 
pleas  filed  by  Kennaday,  caused  execution  to  be  issued  to  collect 
for  their  benefit  the  amount  recovered  on  the  replevin-bond,  not- 
withstanding McCurdy  had  once  settled  the  judgment  with 
Kennaday,  for  whose  sole  use,  as  shown  by  the  record,  the  suit 
was  brought. 

This  suit  is  a  bill  filed  by  McCurdy  and  his  security  upon  the 
replevin-bond,  perpetually  to  restrain  Edwards  and  others  from 
proceeding  with  said  execution,  or  to  collect  said  judgment. 
The  Circuit  Court  decreed,  in  accordance  with  the  prayer  of  the 
bill ;  Edwards  and  others  have  appealed,  and  complain  that  the 
decree  of  the  Circuit  Court  is  erroneous. 

It  is  insisted,  in  behalf  of  appellants,  that  they  were  the  real 
owners  of  the  property  replevied,  and,  as  such,  entitled  to  the 
amount  of  the  recovery  upon  the  replevin-bond ;  that  th'e  rela- 
tion of  Kennaday  to  them  was  that  of  a  trustee  or  special-pro- 
perty-man, whose  duty  it  was  to  resist  the  groundless  claim  of 
McCurdy  to  the  property,  and  protect  their  rights  by  any  legal 
proceeding,  and  that  McCurdy  had  knowledge  of  Kennaday's 
fiduciary  character,  and  consequently  had  no  right  to  compound 
with  him  the  judgment  on  the  replevin-bond.  If  the  premises 
assumed  by  appellant's  counsel  were  correct,  his  conclusions 
could  not  well  be  denied.  But  in  this  case,  it  is  neither  shown 
that  Edwards  and  others  were  the  owners  of  the  property 
replevied,  nor  that  Kennaday,  in  prosecuting  the  suit  on  the  re- 
plevin-bond, for  his  own  use,  as  shown  by  the  record,  was  in 
fact  acting  as  their  agent,  or  if  he  was,  it  is  not  shown  that 
McCurdy  had  knowledge  of  those  faets. 

How  does  it  appear  that  appellants  were  the  beneficial  owners 
of  the  property  ?      Certainly,  not  by  the  record  of  the  replevin 
suit,  for  it  is  admitted,  that  the  verdict  in  that  case  was  general 
63 
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upon  the  plea  of  property  in  Kennaday,  as  well  as  of  property 
in  the  appellants. 

For  any  thing  that  appears  upon  the  record,  therefore,  Kenna- 
day may  have  been  the  owner  of  the  property  in  his  own  right. 
If  we  go  beyond  the  record,  and  look  to  the  testimony  given 
upon  the  trial  of  the  replevin  suit,  as  set  forth  in  the  transcript 
before  us,  it  is  clear  that  neither  Kennaday  nor  the  appellants, 
certainly  not  the  appellants,  were  entitled  to  the  property. 

That  evidence  shows,  that  in  1834  or  1835,  the  press  and 
types  were  purchased  with  funds  contributed  by  various  persons, 
for  the  purpose  of  establishing  a  whig  newspsper  at  Yandalia ; 
that  one  Blackwell  advanced  a  larger  sum  than  any  other  person, 
and  made  the  purchase  in  his  own  name  ;  that  the  press  and 
types  were  placed  in  the  possession  of  one  Hodge,  for  the  pur- 
pose of  enabling  him  to  publish  a  whig  paper  upon  the  same, 
which  he  did,  till  some  time  in  1840,  when  he  took  Kennaday 
into  partnership,  and  the  two  continued  the  paper  till  February, 
1842,  after  which,  Kennaday  alone  published  the  paper,  and 
remained  in  possession  of  the  property  till  it  was  replevied  by 
McCurdy,  in  1816.  Hodge  had  the  exlusive  control  of  the 
press  and  types  for  many  years,  using  them  as  his  own,  and  in 
1844,  he  sold  and  gave  a  bill  of  sale  of  the  same  to  McCurdy. 
In  1838,  Blackwell  assigned  to  appellants  his  interest  in  the 
press  and  types  ;  but  it  does  not  appear  that  they  ever  took  pos- 
session or  exercised  any  control  over  the  same.  There  is  no 
evidence  in  the  record,  of  any  contract  or  conditions  upon  which 
Hodge  took  possession  of  the  press, — certainly  there  was  no 
writing  between  him  and  any  person,  till  he  executed  the  bill  of 
sale  to  McCurdy,  in  1844.  The  understanding,  no  doubt,  was, 
that  he  should  use  the  press  and  types  for  the  purpose  of  pub- 
lishing a  whig  newspaper ;  but  this  understanding  seems  never 
to  have  been  evidenced  by  any  written  contract,  as  required  by 
the  statute  of  frauds  and  perjuries,  in  order  to  secure  personal 
property  to  the  real  owner,  as  against  the  claims  of  creditors 
and  purchasers  of  him  who  has  had  possession  for  the  space  of 
five  years.  McCurdy,  according  to  the  evidence  contained  in 
this  record,  being  a  purchaser  from  Hodge,  who  had  been 
in  possession  for  more  than  five  years,  would  clearly  have  been 
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entitled  to  a  verdict  in  his  favor,  in  the  replevin  suit,  upon  the 
plea  of  property  in  the  appellants. 

The  record  in  that  case  is,  however,  conclusive  evidence  as 
between  McCurdy  and  Kennaday,  that  the  property  did  not  be- 
long to  the  former;  but  it  by  no  means  establishes  that  it  was 
the  property  of  the  appellants.  Upon  the  issues  formed,  it  was 
incumbent  on  McCurdy  to  show  title  to  the  property.  This,  in 
the  opinion  of  the  jury,  he  failed  to  do.  The  allegation  in  one 
of  the  pleas,  that  the  property  belonged  to  Edwards  and  others, 
was  mere  inducement  to  the  traverse  of  the  plaintiff's  right,  and 
the  issue  must  have  been  made  up  on  the  traverse,  not  on  the  in- 
ducement. Anderson  v.  Talcott,  1  Gilm,  871.  The  verdict  and 
judgment  in  the  replevin  suit  are  conclusive  only  as  between  the 
parties  to  the  action  and  their  privies.  That  is,  it  is  conclusive 
upon  McCurdy  and  Kennaday,  but  not  upon  the  appellants, 
without  eivdence  that  they  were  in  privity  with  one  of  the  par- 
ties. The  record  itself  contains  no  evidence  of  such  privity.  Had 
McCurdy  succeeded  in  the  replevin  suit,  the  appellants  might  the 
next  day  have  replevied  the  property  from  his  possession,  and  the 
judgment  in  the  action  between  McCurdy  and  Kennaday  could 
not  have  been  introduced  as  evidence  on  the  trial  without  some 
proof  (:Z^A(9rs  the  record,  to  commit  the  appellants  in  some  way 
with  Kennaday.  A  defendant  in  an  action  of  replevin  is  always 
at  liberty  to  plead  property  in  a  third  person,  but  such  'third  per- 
son is  not  bound  by  the  verdict  rendered  upon  such  plea,  unless 
he  is  in  some  manner  connected  witli  the  party  filing  the  plea. 
1^0  such  connection  is  shown  in  this  case  between  appellants 
and  Kennaday,  of  which  McCurdy  had  notice. 

There  is  some  controversy  as  to  the  evidence  upon  which  the 
jury  in  the  replevin  suit  probably  founded  their  verdict ;  but  ad- 
mitting that  it  was  upon  the  evidence  offered  tending  to  show 
that  the  appellants  in  this  case  were  the  owners  of  the  property, 
and  still  they  are  not  entitled  to  collect  from  McCurdy  the  judg- 
ment obtained  against  him  on  the  replevin-bond  after  he  has 
once  settled  it  with  Kennaday.  McCurdy  is  not  shown  to  have 
had  any  knowledge  of  the  relations  existing  between  appellants 
and  Kennaday,  except  so  far  as  they  were  developed  on  the  trial 
of  the  action  of  replevin.     The  admissions  made  by  Kennaday 
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to  appellants  cannot  affect  McCurdy's  right  to  settle  the  judg- 
ment as  he  did,  unless  brought  home  to  his  knowledge.  The 
letters  written  by  Kennaday  to  appellants,  and  much  of  the  evi- 
dence in  the  record,  which  tends  to  show,  that  as  between  those 
parties,  he  was  answerable  over  to  them,  has  no  bearing  upon 
the  rights  of  McCurdy,  inasmuch  as  he  is  not  shown  to  have  had 
knowledge  of  them.  There  is  one  fact  upon  the  face  of  the 
record,  which,  if  it  does  not  estop  the  appellants  from  claiming 
the  avails  of  the  judgment  on  the  replevin-bond,  requires  them 
to  show,  in  the  most  satisfactory  manner,  that  McCurdy  had 
knowledge  of  their  right  to  the  judgment.  That  fact  is  this : 
Kennaday  was  permitted,  with  their  knowledge  and  consent,  for 
they  insist  that  his  attorney  was  also  theirs,  to  institute  the  suit 
for  his  own  use,  without  any  allegation  upon  the  record  that  it 
was  for  their  benefit,  or  that  they  had  any  interest  in  it.  Why 
allow  the  suit  to  be  prosecuted  in  this  form,  when  in  fact  Ken- 
naday was  not  interested  in  it,  and  had  no  authority  except  as 
the  agent  of  appellants  to  settle  the  judgment  ?  Not  only  did 
the  appellants  fail  to  apprise  McCurdy  of  their  beneficial  interest 
in  the  judgment  at  the  time  it  was  obtained,  or  before  he  settled 
it  with  Kennaday,  but  it  was  not  till  more  than  two  years  after- 
wards, in  1849,  that  they  first  gave  him  notice  of  their  claim,  by 
suing  out  an  execution  to  collect  the  judgment  for  their  benefit. 
After  such  neglect,  and  suffering  Kennaday  to  hold  himself  out 
to  McCurdy  and  the  world  as  the  real  owner  of  the  judgment, 
it  would  be  the  height  of  injustice  to  shift  the  loss,  if  loss  there 
be,  from  the  shoulders  of  the  appellants  to  those  of  McCurdy. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 
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Margaret  B.  Lane  et  al.,  Plaintiffs  in  Error,  v.  James  P.  Erskine 
et  al..  Defendants  in  Error. 

ERROR  TO  MADISON. 

On  a  bill  to  foreclose  a  mortg-age,  the  mortgagor,  unless  he  has  assigned  the 
equity  of  redemption,  is  an  indispensable  party  ;  and  if  he  has  died  without 
transferring  or  devising  the  equity  of  redemption,  the  heir  then  becomes  a 
necessary  party,  and  no  decree  can  be  entered  until  the  heir  is  before  the 
court. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 
The  decree  against  Margaret  B.  Lane  and  John  F.  Hunt  was 
rendered  at  the  August  term,  1847,  of  the  Madison  Circuit  Court, 
for  the  sum  of  $3,501.06  ;  and  they  sued  out  this  writ  of  error. 

Stuart  &  Edwards,  for  plaintiffs  in  error. 

Henry  W.  Billings  and  Lewis  B.  Parsons,  for  defendants 
in  error. 

The  general  rule  is,  that  all  persons  should  be  made  parties 
to  a  suit  in  chancery  whose  rights  are  so  materially  connected 
with  the  claims  of  the  parties  litigant,  that  no  decree  can  be 
made  without  materially  affecting  the  rights  of  the  parties  not 
before  the  Court.  Ilallett  v.  Hallett,  2  Paige,  18  ;  Bailey  v. 
Inglee,  3  Id.  279 ;  3  Conn.  454. 

Nothing  appears  in  the  record  to  show  that  there  are  any 
other  persons  in  any  way  interested  in  the  matter  in  controversy  ; 
and,  provided  we  admit  that  Lane  had  other  heirs,  they  have  no 
material  interest,  the  fee-simple  of  the  land  being  in  Mrs.  Lane, 
and  Lane  only  having  a  life  estate. 

Generally,  objections,  for  want  of  proper  parties,  can  only  be 
taken  before  the  hearing.  Story's  Eq.  Plead,  sects.  75,  236, 237, 
542 ;  Elmandorf  v.  Taylor,  6  Condensed  R.  54 ;  Clifton  v.  Execu- 
tors of  Hoig,  4  Desaus.  349 ;  Trustees  of  Watertown  v.  Cowen, 
4  Paige,  515 ;  6  Conn.  428 ;  3  Id.  356. 

Taking  the  separate  note  of  Hunt,  by  the  agreement  of  the 
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parties,  amounts  to  a  payment  and  satisfaction  of  the  judg- 
ment, and  discharge  of  the  other  partners  of  Hunt. 

The  intention  of  the  parties,  as  in  other  cases,  will  control. 
Estate  of  Davis  v.  Desanque,  5  Whart  538;  Sheehy  v.  Man- 
deville,  6  Cranch  ;  2  Condensed  E.  .364  ;  Ilarriss  &  Donaldson,  v. 
Lindsay,  4  Wash.  C.  C.  R.  273  ;  Wildes  et  al.  v.  Fessenden, 
4  Met.  20 ;  Keerl  v.  Bridges,  10  Smed.  &  Mar.  612 ;  Mason  v. 
Wickersham,  4  Watts  &  Serg.  100  ;  Arnold  v.  Camp,  12  J.  R. 
409  ;  1  Smith's  Leading  Cases,  256  ;  Story  on  Partnership,  sects. 
155,  156;  Abercrombie  v.  Monly,  9  Porter,  145;  Watson  v. 
Owen,  1  Richardson,  112  ;  Pope  v.  Tunstall,  2  Pick.  226;  Byles 
on  Bills  of  Exch.  286. 

This  is  a  mere  mortgage  and  power  of  sale,  and  was  assign- 
able by  Hunt,  like  any  other  mortgage. 

The  principal  creditor  is,  in  equity,  entitled  to  the  full  benefit 
of  any  security  given  by  the  debtor  to  a  surety,  for  his  indem- 
nity and  for  the  discharge  for  the  debt.  Wright  v.  Morley,  11 
Yesey,  12  ;  Enders  v.  Prune,  4  Rand.  438  ;  Kyner  v.  Kyner,  6 
Watts,  221 ;  Foster  v.  Fox,  4  Watts  &  Serg.  92  ;  Ten  Eyck 
V.  Holmes,  3  Sandf  C.  R.  428. 

Where  the  wife  ioins  the  husband  in  a  mort2:ao:e  of  her  es- 
tate  to  secure  the  debt  of  the  husband,  and  the  husband  dies 
without  discharging  the  debt,  the  mortgagee  can  proceed  to 
satisfy  his  claim  out  of  the  mortgaged  estate.  Clancy's  Rights 
of  Married  Women,  p.  589,  and  the  authorities  there  cited. 

The  wife  only  stands  in  the  place  of  a  creditor  to  her  hus- 
band's estate,  when  the  debt  secured  was  discharged  by  the  sale 
of  her  property.     Neimcewicz  v.  Gahn  et  al.  3  Paige,  614. 

Treat,  C.  J.  Hunt,  Ridgely,  and  Lane  were  partners  in  busi- 
ness, under  the  name  of  Hunt,  Ridgely  &  Co.  The  firm  became 
indebted  to  Erskine  &  Eichelberger.  It  was  afterwards  dis- 
solved, and  Hunt  and  Lane  formed  a  partnership,  under  the 
style  of  John  F.  Hunt  &  Co.  The  new  firm  assumed  the  lia- 
bilities, and  succeeded  to  the  efifects,  of  Hunt,  Ridgely  &  Co. 
Hunt  and  Lane  subsequently  dissolved  their  partnership,  and  its 
effects  were  tansferred  to  Lane,  who  agreed  to  discharge  the  lia- 
bilities of  both  firms.     At  the  same  time,  Lane  and  his  wife  con- 
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vejed  certain  real  estate  to  Hunt,  by  way  of  mortgage,  to  secure 
and  idemnify  liini  against  the  payment  of  the  partnership  debts. 
Erskine  &  Eichelberger  afterwards  recovered  a  judgment  against 
Hunt,  Ridley,  and  Lane,  and  sued  out  an  execution  thereon, 
which  was  returned  nulla  bona.  They  then  accepted  the  pro- 
missory note  of  Hunt  in  satisfaction  of  the  judgment,  and  re- 
ceived from  him  an  assignment  of  the  mortgage.  They  subse- 
quently tiled  a  bill  against  Hunt,  and  Lane  and  his  wife,  to 
foreclose  the  mortgage.  Lane  filed  a  demurrer,  which  was  over- 
ruled. Hunt  was  defaulted.  Mrs.  Lane  filed  an  answer,  in 
which,  among  other  things,  she  alleged  that  the  mortgaged  pre- 
mises belonged  to  her  in  her  own  right,  at  the  time  of  the  exe- 
cution of  the  mortgage.  The  complainants  filed  a  replication, 
but  no  proof  was  taken  as  to  the  ownership  of  the  property.  At 
a  subsequent  term,  the  death  of  Lane  was  suggested,  and  a  de- 
cree of  foreclosure  entered.  A  writ  of  error  is  now  prosecuted 
in  the  names  of  the  heirs  of  Lane. 

On  a  bill  to  foreclose  a  mortgage,  the  mortgagor,  unless  he  has 
assigned  the  equity  of  redemption,  is  an  indispensable  party. 
He  has  a  direct  interest  in  the  account  to  be  taken  of  what  is 
due  on  the  mortgage,  for  it  fixes  the  amount  of  his  indebtedness. 
And  he  is  entitled  to  redeem  the  mortgaged  premises,  on  pay- 
ment of  the  amount  thus  ascertained  to  be  due.  If  he  dies  in- 
testate, the  estate  descends  to  his  heir,  burdened  with  the 
Incumbrance.  The  heir  has  the  same  interest  in  stating  the  ac- 
count, and  the  same  right  of  redemption.  It  follows  that  he  is 
a  necessary  party.  It  is  accordingly  well  settled  by  the  author- 
ities, that,  on  a  bill  for  the  foreclosure  of  a  mortgage,  where  the 
mortgagor  has  died  without  transferring  or  devising  the  equity 
of  redemption,  the  heir  is  a  necessary  party,  and  no  decree  can 
be  entered  until  he  is  before  the  court.  Story,  Eq.  PL  sect.  196 ; 
Coote  on  Mortgages,  503 ;  4  Kent's  Cora.  185;  Fell  v.  Brown, 
2  Brown's  C.  R.  2Y6  ;  Palk  v.  Chnton,  12  Yesey,  48  ;  Farmer  v. 
Curtis,  2  Simons,  4:66  \  Worthington  v.  Lee,  2  IBland.  678;  Wil- 
liamson V.  Field,  2  Sandf.  C.  R.  533  {a). 

This  rule  presents  an  insuperable  objection  to  this  decree. 
The  presumption  from  the  record  is,  that  Lane  was  the  owner 
the  equity  of  redemption,  and  that  it  descended    to  his  heirs. 

(a)  Harvey  V.  Thornton,  14  111.  R.,  218. 
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The  statement  in  the  answer  of  Mrs.  Lane,  that  the  premises 
belonged  to  her  in  her  own  right,  was  not  responsive  to  the  alle- 
gations of  the  bill,  and  cannot  be  considered  as  rebutting  the 
presumption.  On  the  death  of  Lane,  the  complainants,  instead 
of  proceeding  to  a  hearing  of  the  case,  should  have  amended 
their  bill  by  alleging  that  the  mortgaged  premises  belonged  to 
Mrs.  Lane,  and  that  the  estate  of  her  husband  therein  terminated 
on  his  disease,  or  have  filed  a  supplemental  bill  making  his  heirs 
parties  to  the  suit. 

Several  interesting  questions  were  made  on  the  argument; 
but  as  the  case  is  not  in  a  condition  to  be  decided  on  the  merits, 
we  refrain  altogether  from  discussing  them. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 
leave  to  the  complainants  to  amend  their  bill,  or  file  a  supple- 
mental bill,  as  thej  may  deem  most  advisable. 

Decree  reversed. 


James  A.  Baket,   Appellant,   v.    The   Alton   and    Sangamon 
Railroad  Company,  Appellees. 

APPEAL  PROM  SANGAMON. 

A  subscriber  to  railroad  stock  will  be  held  liable  to  the  payment  of  his  sub- 
scription, although  the  legislature  may  have  authorized  and  the  directors  of 
the  company  may  have  adopted  a  change  of  route  from  tbat  first  fixed  by 
law,  provided  the  change  does  not  make  an  improvement  of  a  difi'erent  char- 
acter, and  his  interest  is  not  materially  afl'ected  by  the  alteration. 

Where  the  power  to  require  payment  from  stockholders  is  vested  in  a  board 
of  directors,  an  action  will  not  lie  to  recover  instalments,  unless  all  the 

-    prerequisites  of  the  charter  have  been  complied  with. 

The  appellees  bring  suit  to  recover  of  the  appellant  a  certain 
amount  of  the  appellant's  subscription  for  the  stock  of  the  appel- 
lees, and  file  their  declaration,  setting  out  that  six  persons  therein 
named,  and  their  associates,  successors,  and  assigns,  were  created 
a  body  corporate  and  politic,  under  the  name  and  style  of  the 
Alton  and  Sangamon  Railroad  Company;  that  the  plaintifis 
were  and  are  the  said  body  corporate  and  politic,  and  that  on  the 
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day  of  ,  A.  D.  1849,  at  the  county  of  Sangamon, 

a  subscription  book  was  opened,  in  pursuance  of  the  charter, 
which  book  contained  an  article  in  writing  in  the  words  and 
figures  following,  to  wit : 

"  We,  the  subscribers  to  the  capital  stock  of  the  Alton  and 
Sangamon  Railroad  Company,  each  one  for  himself,  in  consider- 
ation of  receiving  certificates  for  shares  of  the  stock  of  said  com- 
pany, from  Simeon  Ryder,  the  president  of  the  board  of  commis- 
sioners authorized  to  open  the  books  for  subscription  to  said 
stock,  upon  which  we  have  paid  five  dollars  on  each  share,  which 
number  of  shares  have  been  hereinafter  subscribed  by  each  of 
us,  do  hereby  agree,  in  consideration  of  having  received  such  cer- 
tificates for  shares  of  stock,  and  in  consideration  of  being  one 
of  said  stockholders  by  subscribing  therefor,  to  pay  the  balance 
of  the  instalments  due  on  stock  by  us  subscribed,  when  the  same 
may  be  called  for  by  the  board  of  directors  of  said  company, 
when  duly  organized  in  conformity  with  the  charter  approved 
Feb.  27th,  18i7."  And  that  on  the  terms  and  conditions  of  said 
article,  in  writing,  the  defendant  subscribed  in  said  book  for 
thirty  shares  of  said  stock,  and  there  and  then  paid  five  dollars 
on  each  share  so  subscribed  for,  and  there  and  then  received  a 
certificate,  as  in  said  article  mentioned.  That  on  the 
day  of  A.  D.  eighteen  hundred  and  ,  said  body 

corporate  and  politic,  became  an.l  was  duly  organized,  in  pursu- 
ance of  said  act,  and  afterwards  aTid  before  bringing  suit  the 
defendant  was  required  and  notified  by  the  directors  of  said 
company,  to  pay  to  said  company  for  three  instalments  on  his 
subscription  for  stock,  the  sums  and  at  the  time  following,  that 
is  to  say,  $150  on  the  28th  day  of  June,  1850  ;  $150  on  the  24th 
day  of  August,  1850;  $150  on  the  24th  day  of  September, 
1850;  $300  on  the  24th  day  of  October,  1850;  $300  on  the 
10th  day  of  December,  1850,  and  $300  on  the  11th  day  of  Feb- 
ruarj',  1851,  by  means  whereof  the  defendant  became  liable  to 
pay  to  the  said  plaintifl's  the  several  sums  of  money  aforesaid, 
and  being  so  liable,  promised,  &c. 

And  the  declaration  further  counts  on  the  promise  in  writing 
aforesaid   of  the    said    defendant,  averring   an   organization   in 
conformity  with  the  charter  of  said  company,  and  that  on  the 
64 
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day  of  1852,  certain  instalments  due  on  said  stock 

of  said  defendant,  had  been  called  for  by  the  board  of  directors 
of  said  company,  amounting  to  the  sum  of  $13.50,  of  which 
defendant  had  due  notice  by  means  whereof  defendant  became 
liable,  promised,  &c. 

And  the  declaration  further  counts  on  the  indebtedness  of 
said  defendant,  for  divers  calls  on  the  thirty  shares  subscribed 
for  by  said  defendant,  said  calls  being  duly  made  by  the  board 
of  directors,  and  being  so  indebted,  the  said  defendant  pro- 
mised, &c. 

The  defendant  filed  his  pleas,  non  assumpsit,  and  no  such 
corporation. 

Replication  and  trial  by  the  court.  Exemplified  copy  of  char- 
ter in  evidence. 

A  judgment  was  reudere^l  pro  for7na,  by  DavIvS,  Judge,  at  the 
November  term,  1851,  of  the  Sangamon  Circuit  Court,  for 
$],351,  and  Banet  appealed. 

S.  T.  LoaAN  and  E.  B.  Herndon,  for  appellant. 

A.  Lincoln,  for  the  appellee. 

Treat.  C.  J.  On  the  27th  of  February,  1847,  the  legislature 
passed  '*  An  act  to  construct  a  railroad  from  Alton,  in  Madison 
county,  to  Springfield,  in  Sangamon  county."  The  1st  section  pro- 
vides, "  that  Robert  Ferguson,  Simeon  Ryder,  Benjamin  Godfrey, 
Thomas  Clifford,  Robert  Dunlap,  and  William  Martin,  and  their 
associates,  successors,  and  assigns,  are  hereby  created  a  body  cor- 
porate and  politic,  under  the  name  and  style  of  '  The  Alton  and 
Sangamon  Railroad  Company,'  for  the  term  of  thirty  years,  and  by 
that  name  be,  and  they  are  hereb}',  made  capable  in  law  and  in 
equity  to  sue  and  be  sued,  plead  and  be  impleaded,  defend  and  be 
defended,  in  any  court  of  law  and  equity  in  this  State,  or  in  any 
other  place,  to  make,  have,  and  use  a  common  seal,  and  the  same 
to  renew  and  alter  at  pleasure,  and  shall  be,  and  are  hereby,  vest- 
ed with  all  the  powers,  privileges,  and  immunities  which  are  or 
may  be  necessary  to  carry  into  effect  the  purposes  and  objects 
of  this  act  as  hereinafter  set  forth ;  and  the  said  company  are 
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hereby  authorized  and  empowered  to  locate,  construct,  and  finally 
complete  a  railroad  from  the  city  of  Alton,  on  the  Mississippi 
River,  in  Madison  county,  by  the  way  of  Carlinville  in  Macou- 
pin county,  New  Berlin  in  Sangamon  counr.y,  to  the  city  of 
Spring-field,  in  the  county  of  Sangamon."  The  2d  section  pro- 
vides, that  "  tlie  capital  stock  of  said  company  shall  consist  of 
five  hundred  thousand  dollars,  and  may  be  increased  to  one  mil- 
lion of  dollars,  to  be  divided  into  shares  of  one  hundred  dollars 
each;  "  and  that  the  government  of  the  company  shall  be  vested 
in  five  directors,  to  be  elected  annually,  one  of  whom  shall  be 
chosen  president  of  the  company.  The  6th  section  appoints  the 
persons  named  in  the  1st  section  commissioners  to  open  books 
for  the  subscription  of  the  capital  stock,  and  requires  them  to 
keep  the  same  open  until  the  whole  shall  be  taken.  It  further 
provides,  that  they  "shall  require  each  subscriberto  pay  five  dol- 
lars on  each  share  subscribed. at  the  time  of  subscribing.  The  said 
commissioners  shall  call  a  meeting  of  the  stockholders,  by  giving 
thirty  day's  notice  in  some  newspaper  printed  in  the  county  of 
Madison,  and  at  such  meeting  it  shall  be  lawful  to  elect  direct- 
ors of  said  company ;  and  when  the  directors  of  said  company 
are  chosen,  the  said  commissioners  shall  deliver  said  subscrip- 
tion-books, with  all  sums  of  money  received  by  them  as  com- 
missioners, to  said  directors.''  The  14th  section  declares,  "  that 
it  shall  be  lawful  for  the  directors  to  require  payment  of  the 
sums  subscribed  to  the  capital  stock,  at  such  times  and  in  such 
proportions  and  on  such  conditions  as  they  shall  deem  fit,  under 
the  penalty  of  the  forfeiture  of  all  previous  payments  thereon  ;  and 
shall  give  notice  of  the  payments  thus  required,  and  of  the  place 
and  time  when  and  where  the  same  are  to  be  paid,  at  least 
ninety  days  previous  to  the  payment  of  the  same,  in  some  public 
newspaper  of  this  State,  published  in  some  one  of  the  cities 
where  the  notice  for  the  opening  of  the  books  for  subscription  to 
the  capital  stock  may  have  been  published." 

The  commissioners  met  at  Alton  in  March,  1847,  and  organ- 
ized, by  electing  a  president,  secretary,  and  treasurer,  Notice 
was  regularly  given  of  the  opening  of  the  books  for  the  subscrip- 
tion of  the  capital  stock.  Books  were  opened  in  Springfield  in 
1849,   under   the   direction  of  the    commissioners.      James  A. 
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Banet  subscribed  for  thirty  stares  of  the  stock,  paid  the  five  per 
cent,  required  by  the  charter,  and  received  a  certificate  of  stock 
from  the  commissioners.  Although  a  resident  of  Springfield,  he 
was  largely  interested  iu  real  estate  situated  in  the  immediate 
vicinity  of  New  Berlin,  the  value  of  which  would  be  much  en- 
hanced by  the  construction  of  the  road  through  that  place. 

On  the  3d  of  January,  1850,  the  commissioners  declared  that 
the  whole  amount  of  the  capital  stock  had  been  subscribed,  and 
the  five  per  cent,  required  by  the  charter  paid  thereon  ;  and  they 
ordered  an  election  for  directors  to  be  held  at  Alton  on  the  6th 
of  February,  1850,  due  notice  of  which  was  given.  At  a  meet- 
ing of  the  commissioners  on  the  31st  of  January,  1850,  the  sub- 
scription list  was  found  to  embrace  five  thousand  and  sixty- 
eight  shares  of  voting  stock.  Five  directors  were  elected  on  the 
6th  of  February,  1850,  to  whom  the  commissioners  transferred 
the  books  of  subscription,  and  the.  moneys  arising  from  the 
first  payment  of  the  stock,  with  the  exception  of  certain  sums 
expended  by  the  commissioners  for  surveys,  services  of 
agents,  &c. 

Between  this  time  and  the  11th  of  February,  1851,  six  instal- 
ments on  the  stock,  amounting  in  the  aggregate  to  forty-five 
dollars  per  share,  were  required  to  be  paid  at  the  ofiice  of  the 
treasurer  of  the  company  in  Alton,  The  notices  of  the  calls 
were  signed  by  the  president  of  the  company,  and  regularly 
published  in  the  Alton  and  Springfield  newspapers.  The  direct- 
ors kept  their  ofiice  and  held  their  meetings  in  the  city  of  New 
York.  It  appears,  from  the  minutes  of  the  board,  that  the 
directors,  from  time  to  time,  authorized  these  calls  on  the  stock- 
holders. In  two  instances,  the  president  was  directed  to  call 
for  an  instalment  of  five  or  ten  dollars  per  share,  as  he  should 
deem  advisable;  in  other  instances,  the  time  when  an  instal- 
ment was  to  be  paid  was  left  discretionary  with  the  president. 

On  the  29th  of  January,  1851,  the  legislature  passed  an 
amendatory,  act,  authorizing  the  company  to  change  the  location 
of  the  road,  so  as  to  run  the  same  direct  from  Carlinville  to 
Springfield.  The  board  of  directors  accepted  the  provisions  of 
the  act,  and  changed  the  route  of  the  road  accordingly.  By  this 
change,  the  line  of  the  road  is  shortened  about  twelve  miles,  and 
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the  aggregate  cost  of  construction  considerably  lessened.  As 
now  located,  the  road  does  not  run  within  twelve  miles  of  New 
Berlin.  Banet  actively  opposed  the  passage  of  the  law  and  the 
change  in  the  route  of  the  road.  The  alteration  was  generally 
desired  by  the  stockholders. 

On  the  23d  of  February,  1851,  the  corporation  brought  an 
action  of  assumpsit  against  Banet,  to  recover  the  sum  of  $1,350, 
the  amount  of  the  six  instalments  due  on  his  stock  on  the  11th 
of  February,  1851,  according  to  the  calls  made  by  order  of  the 
directors.  He  pleaded  non  assumpsit  and  mil  tiel  corporation. 
And,  on  the  state  of  facts  above  set  forth,  the  court  rendered  a 
judgment,  in  favor  of  the  corporation,  for  the  sum  demanded. 
The  defendant  prosecuted  an  appeal.  Two  questions  arise  in 
the  case. 

First.  Did  the  alteration  in  the  charter  exonerate  the  defend- 
ant from  the  payment  of  his  subscription  ?  In  the  solution  of 
this  question,  the  special  reasons  wdiich  may  have  influenced 
him  to  become  a  subscriber  to  the  stock  of  the  company,  cannot 
be  taken  into  consideration.  It  is  not  pretended,  that  he  was 
induced  by  fraud  or  misrepresentation  to  enter  into  the  engage- 
ment. His  contract  was  voluntarily  made,  and  it  is  absolute  in 
its  terms.  It  would  not  even  be  competent  to  show,  that  it  was 
designed  to  be  a  conditional  undertaking.  The  written  con- 
tract must  be  its  own  interpreter.  He  agreed,  in  consideration 
of  becoming  the  owner  of  thirty  shares  of  the  stock,  to  pay 
three  thousand  dollars,  at  such  times  and  in  such  proportions  as 
the  board  of  directors  should  prescribe.  The  motives  by  which 
he  was  actuated  are  not  the  proper  subject-matter  of  inquiry. 
For  the  purpose  of  determining  the  question  of  his  liability,  it 
is  wholly  immaterial  whether  he  became  a  subscriber  because  he 
believed  that  the  stock  would  of  itself  be  a  profitable  invest- 
ment, or  because  of  the  incidental  benefit  which  he  might 
receive  from  the  construction  of  the  road  in  the  immediate 
vicinity  of  his  lands.  It  was  decided,  in  the  case  of  Irvin  ■y. 
The  Turnpike  Company,  2  Penrose  &  Watts,  466,  that  the 
benefit  which  results  to  individual  property,  by  the  incorporation 
of  a  company  and  the  location  of  a  public  road,  does  not  in 
contemplation  of  law,  enter  into  the  consideration  of  the  con- 
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tract  of  subscription  to  the  stock  of  the  corporation ;  and  that 
such  subscriptions  are   made  subject  to  the  power  of  the  legisla- 
ture to  change  the  location  of  the  road,  where  the  contrary  is 
not  expressly  stipulated.     The  rule,  in  relation  to    contracts  of 
this  character,  must  be    general  in  its  operation.      What  will 
discharge  one  stockholder  from  the  payment  of  his  subscription, 
must  be  held  to  have  the  same  effect  as  to  others.     If  the  de- 
fendant is  to  be  relieved  from  the  performance  of  his  obligation 
because  of    the  change  in  the  route  of  the  road,  so  must  any 
other  subscriber,  although  it  should  clearly  appear  that  his  inte- 
rests would   be    promoted    by  the   alteration.      The  matter  of 
injury  to    one,  or  of  benefit  to    the  other,  cannot    affect  their 
respective  liabilities.     The  true  question,  then,  is  not  whether 
the  defendant  was    deprived  of  any  incidental  benefit    by  the 
change  in  the  location  of  the  road,   but  whether  the  amendment 
of  the  charter  worked  such  a  change  in  the  company  as  releases 
the  subscribers  from  their  engagements,  at  least  such  of  them 
as    have    not  assented  to  the  alteration.      A  reference   to  the 
authorities  bearing  on  this  subject  will  not  be  inappropriate.     In 
The  Middlesex  Turnpike  Corporation  v.  Lock,  (8  Massachusetts, 
268,  and  the  Same  v.  Swan,  10  Id.   384,)  it  was  decided  that  a 
subscription  to  build  a  turnpike  in  a  specified  direction  could 
not  be  recovered  to  construct  a  road  in    a  different  direction, 
although  the  change  was  authorized  by  the  legislature,  and  as- 
sented to  by  the  directors  of  the  corporation.      In  the  Proprie- 
tors V.  Towne,  (1  New  Hamp.  44:,)  a  subscriber  was  held  to   be 
excused  from  the  payment  of    his  subscription  on  the  ground 
that  the  corporation  had  obtained  an  amendment  to  the  charter, 
that  materially  changed  the  objects  and  character  of  the  com- 
pany.    The  Hartford  and    New   Haven  Railroad  Company  v. 
Croswell,  (5  Hill,  383,)  is  a  leading  case  on  this  subject.     In  that 
case,  in  1833,  the    legislature    of   Connecticut    incorporated    a 
company  to  construct  a  railroad  from  Hartford  to  New  Haven, 
and  Croswell  subscribed  for  ten  shares  of  the  capital  stock.     In 
1839,  the  legislature  authorized  the  company  to  procure  and  run 
a  line  of  steamboats  in  connection  with  their  road,  and,  for  that 
purpose,  to  increase  their  capital  stock  to  an  amount  not  exceed- 
ing two  hundred   thousand  dollars.     The  amendment  was  ac- 
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cepted  by  tlie  board  of  directors,  and  ratified  by  a  majority  of 
the  stockholders.  The  corporation  then  brought  an  action 
against  Croswell,  to  recover  the  amount  of  his  subscription. 
The  court  held  that  the  subscription  could  not  be  recovered,  on 
the  ground  that  the  amendment  to  the  charter  effected  an  essen- 
tial change  in  the  company, — the  addition  of  a  new  and  differ- 
ent enterprise.  In  Clark  v.  The  Monongahela  Navigation  Com- 
pany, (10  Watts,  364,)  and  Gray  v.  the  Same,  (2  Watts  &  Serg. 
156,)  it  was  held  that  an  alteration  in  the  charter  of  an  incorpora- 
tion, by  which  additional  privileges  were  granted  to  the  company, 
was  not  such  an  invasion  of  the  contracts  of  subscription  as 
would  relieve  the  subscribers  from  their  liability  to  pay;  although 
the  additional  privileges  might  extend  the  liabilities  of  the  com- 
pany, and  thereby  affect  the  stockholders.  In  The  Pennsyl- 
vania and  Ohio  Canal  Company  v.  Webb,  (9  Ohio,  136,)  the 
court  say  :  "It  is  not  every  minute  change  which  will  absolve  a 
subscriber  from  his  engagements.  In  Morkr  of  this  kind,  some 
power  of  regulation  is  retained  by  the  legislature ;  some  discre- 
tion is  confided  to  the  agents  who  execute  the  details.  Where 
the  subscription  is  general,  unincumbered  with  conditions,  per- 
haps the  stockholder  has  no  reason  to  complain  of  any  line  of 
transit,  which  starts  from  the  same  point  of  business,  accommo- 
dates the  same  travel  and  transportion,  and  substantially  sub- 
serves the  same  general  interests."  The  cases  of  Wain  v.  The 
Turnpike  Company,  before  cited,  London  and  Brighton  Rail- 
way V.  Wilson  &  Fairclough,  (6  Bingham's  New  Cases,  135,) 
and  Midland  Railway  Company  v.  Gorden,  (16  Meeson  &  Wels- 
by,  804,)  recognize  the  same  principles. 

It  follows,  from  these  authorities,  that  an  alteration  in  a  charter 
may  be  so  extensive  as  to  work  a  dissolution  of  the  contract  of 
subscription.  An  amendment,  which  essentially  changes  the 
nature  or  objects  of  a  corporation,  will  not  be  binding  on  the 
stockholders.  A  corporation  formed  for  the  purpose  of  construct- 
ing a  railroad,  cannot  be  converted  into  a  company  to  construct 
an  improvement  of  a  different  character,  without  the  consent  of 
all  the  corporators.  A  road  intended  to  secure  the  advantages 
of  a  particular  line  of  travel  and  transportation,  cannot  be  so 
changed  as  to  defeat  that  general  object.     The  corporation  must 
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remain  substantially  the  same,  and  be  designed  to  accomplish 
the  same  general  purposes,  and  subserve  the  same  general  in- 
terests.    But  such  amendments  of  the  charter  as  may  be  con- 
sidered useful  to  the  public,  and  beneficial  to  the  corporation, 
and  which  will  not  divert  its  property  to  new  and  diiferent  pur- 
poses, ma}^  be  made  without  absolving  the  subscribers  fron  their 
engagements  {a).     The  straightening  of  the  line  of  the  road,  the 
location  of  a  bridge  at  a  different  place  on  a  stream,  or  a  devia- 
tion in  the  route  from  an  intermediate  point,  will  not  have  the 
effect  to  destroy  or  impair  the  contract  between  the  corporation 
and  the  subscribers.     We  regard  these  conclusions  as  reasonable 
and  just,  and  as  well  calculated  to  facilitate  the  construction  of 
improvements,  and  promote  the  best  interests  of  the  public  and 
of  stockholders.     The  incidental  benefits  which  a  few  subscribers 
may  realize  from  a  particular  location,  ought  not  to    interfere 
with  the  general  interests  of  the  public,  and  of  the  great  mass  of 
the  corporators.     These  interests  of  the  public  and  of  the  corpo- 
ration may  with  propriety  be  consulted  and  encouraged,  especially 
where  the  alteration  will  not  operate  to  depreciate  the  value  of 
the  stock.     A  shareholder  has  no  cause  to  complain  of  the  loss 
of  a  mere  incidental  benefit,  which  formed  no  part  of  the  consi- 
deration of  his  contract  of  subscription.     The  difficulties  attend- 
ing the  construction  of  a  public  improvement  may  not  be  fully 
known,  when  the  charter  is  granted  and  the  stock  subscribed. 
The  legislature  possesses  the  power  to  provide  a  remedy,  by  au- 
thorizing the  company  to  adopt  a  more  feasible  route,  without 
obtaining  the  consent  of  all  the  corporators.     A  few  obstinate 
stockholders  should  not  be  permitted  to  deprive  the  public  and 
the  company  of  the  advantages  that  will  result  from  a  superior 
and  less  expensive  route.     The  subscribers  are  sufficiently  pro- 
tected   against    any  invasion  of   their  legitimate    rights.      The 
original  location  must  be  pursued,  unless  a  change  is  sanctioned 
by   the  legislature.      The  alteration    must  be   accepted  by  the 
managers  of  the  company,  before  it  ,becomes  obligatory  on  the 
stockholders.     And  the  latter  will  not  even  then  be  bound,  if 
their  interests  are  materially  affected  by  the  alteration  ;  and  in 
such  case,  they  may  not  only  avoid  the  payment  of  their  sub- 
scriptions, but  recover  back  such   sums  as  they  have  advanced 
thereon. 

(a)    Sprague  v.  R.  R.  Co.,  19  111.  R.,  177 ;  R.  R.  Co.  t.  Zimmer,  20  Ul.  R.,  654;  R.  R.  Co.  T. 
Burs,  27  ni.  R.,  185;  Rice  v.  R.  I.  &  A.  R.  R.,  21  111.  R.,  96. 
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The  alteration  in  the  present  ease  is  not  of  such  a  radical 
character,  as  to  exonerate  the  stockholders  from  the  payment  of 
their  subscriptions.  The  general  features  and  objects  of  the  cor- 
poration continue  unchanged.  The  termini  of  the  road  remain 
the  same;  the  only  change  consisting  in  a  deviation  from  an 
intermediate  point.  The  work  is  still  designed  to  accommodate 
the  same  line  of  travel  and  transportation,  and  promote  the  same 
general  interests.  The  length  of  the  road  is  reduced,  and  the 
cost  of  construction  diminished.  The  change  will  be  useful  to 
the  public,  as  the  legislature  has  determined,  and  beneficial  to 
the  company,  as  the  board  of  directors  has  decided ;  and  the 
facts  of  the  case  clearly  sustain  both  of  these  conclusions.  The 
only  injury  that  can  accrue  to  any  of  the  subscribers,  will  be  the 
loss  of  some  incidental  benefit  to  their  property  ;  and  that,  as  we 
have  already  seen,  cannot  be  taken  into  consideration.  If  the 
charter  had  been  so  amended  as  to  authorize  the  construction  of 
a  road  from  Alton  to  Vandalia  or  Shelbyville,  or  from  Spring- 
field to  Beardstown  or  Peoi'ia,  instead  of  the  one  originally  desig- 
nated, the  company  would  be  committed  to  a  new  and  difficult 
enterprise ;  and  the  stockholders  might  with  much  force  and 
justice  say,  this  is  not  the  undertaking  in  which  we  are  engaged, 
and  not  the  stock  in  which  we  agreed  to  invest  our  funds. 

Second.  Were  the  calls  legally  made  ?  The  power  to  require 
payment  from  the  stockholders,  is  by  the  charter  vested  in  the 
board  of  directors.  No  action  can  be  maintained  against  a  stock- 
holder for  an  instalment  on  his  subscription,  until  the  board  has 
directed  the  call  to  be  made,  and  due  notice  of  the  amount,  and. 
the  time  and  place  of  payment  have  been  given.  The  subscribers 
are  in  no  default,  until  these  prerequisites  of  the  charter  have 
been  performed  {a).  A  call  by  the  president,  without  the  sanction 
of  the  board,  would  not  be  binding  on  the  subscribers.  The 
notice  may  properly  be  given  by  him,  but  it  must  be  founded  on 
the  action  of  the  directors.  The  calls  in  question  were  authorized 
by  the  directors,  and  were  made  substantially  in  pursuance  of 
the  provisions  of  the  charter.  The  fact  that  the  board  authorized 
the  president  to  determine  the  amount  of  some  of  the  instal- 
ments, and  to  designate  the  times  of  payment,  cannot  be  regarded 
as  such  a  delegation  of  authority,  as  to  render  the  calls  invalid. 

(a)  Spangler  v.  I.  &  I.  C.  R.  R.,  21  in.  R.,  277;  Chase  v.  S.  &.  C.  R.  R.,  38  lU.  R.,  215. 
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The  calls  were   btised    on  the  intructions  of  the  directors,  and 
must  be  considered  as  proceeding  from  them.     Thej  were  vir- 
tually the  acts  of  the  board,  and  not  those  of  its  president. 
The  judgment  is  affirmed. 

Judgment  afirmed. 


Joseph  Klein,  Appellant,  v.  Thk  Alton  and  Sangamon  Rail- 
road Company,  Appellees. 

APPEAL  FROM  SANGAMON. 

A  party  subscribing  for  stock,  if  he  pay  the  required  instalment  l)efore  the 
books  are  closed,  will  be  held  to  pay  the  residue,  although  he  did  not  pay  on 
each  share  at  the  time  of  taking  the  stock  {a). 

A  subscriber  for  stock  cannot  rescind  his  contract  by  forfeiting  the  payment 
made  thereon  ;  the  right  of  forfeiture  belongs  exclusively  to  the  corporation, 
to  be  used  at  its  election  ;  as  the  corporation  may  resort  to  the  common-law 
remedy  of  an  action,  on  the  express  promise  to  pay  the  amount  of  the  sub- 
scription. 

This  action  was,  like  the  preceding  case,  brought  to'  recover  the 
amount  of  subscription  due  on  live  shares  of  stock,  subscribed 
for  by  Klein,  in  the  books  of  the  Alton  and  Sangamon  Railroad 
Company.  The  terms  of  subscription  will  be  found  in  the  case 
of  Banet.  The  case  was  decided  by  Davis,  Judge,  without  the 
intervention  of  a  jury,  at  November  term,  1861,  of  the  Sangamon 
Circuit  Court.     The  facts  appear  in  the  opinion  of  the  court. 

S.  T.  LoaAN  and  E.  B.  Heendon,  for  appellant. 

A.  Lincoln,  for  appellees. 

Treat,  C.  J.  This  record  presents  the  same  state  of  facts  as 
the  preceding  case  against  Banet,  except  in  the  following  par- 
ticulars. It  did  not  appear  that  the  defendant  had  any  interest 
in  propert}^  the  value  of  which  would  be  affected  by  the  location 
of  the  road  through  New  Berlin.  He  subscribed  for  five  shares 
of  the  capital  stock,  received  a  certificate  tlierefor,  and  gave  his 

(a)  ni.  R.  R.  V.  Zimmer.  20  111.  R.,  657  :  Goodrich  v.  Reynolds,  31  111.  R.,  496  ;  Post.  622. 
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promissory  note  to  the  a2::ent  of  the  commissioners,  for  the 
amount  of  the  five  per  cent,  required  to  be  paid  by  the  charter. 
He  paid  the  note  before  the  books  of  subscription  were  closed. 
The  action  was  brought  to  recover  five  instahnents  due  on  his 
stock  on  the  10th  of  December,  1850,  amounting  to  thirty-five 
dollars  per  share;  the  corporation  had  judgment  for  $175.  But 
two  questions  are  made,  which  did  not  arise  in  the  case  already 
decided. 

First.  It  is  insisted  that  tlie  subscription  was  absolutely  void, 
because  five  dollars  on  each  share  was  not  paid  when  the  stock 
was  subscribed.  We  shall  not  now  enter  into  the  discussion  of 
that  proposition.  The  case  must  be  decided  against  the  defend- 
ant, whatever  may  be  the  law  upon  that  question.  The  pay- 
ment of  the  money  before  the  books  of  subscription  were  closed, 
concluJed  him  from  raising  any  such  objection.  Beyond  all 
doubt,  he  became  a  subscriber  when  the  payment  was  made. 
His  contract  was  then  complete,  and  his  liability  fixed.  The 
fact  that  his  name  already  appeared  on  the  books  as  a  sub- 
scriber, may  be  left  entirely  out  of  consideration.  And  so  of 
the  giving  of  the  note.  If  his  name  had  been  written  in  the 
books  without  authority,  and  he  had  afterwards,  and  while  the 
books  remained  open,  paid  the  five  per  cent,  required  by  the 
charter,  he  would,  from  that  moment,  be  estopped  from  denying 
that  he  was  a  stockholder.  So  in  this  case,  if  he  was  not 
originally  a  subscriber,  he  certainly  became  one  when  he  paid 
the  money.  He  entered  into  a  binding  obligation  when  he 
made  the  payment,  which  he  cannot  now  repudiate. 

Second.  The  defendant  claimed  the  right  to  rescind  the  con- 
tract of  subscription,  by  forfeiting  the  payment  made  on  the 
stock.  There  is  no  force  in  this  position.  The  right  of  for- 
feiture belongs  exclusively  to  the  corporation.  It  was  conferred 
as  an  additional  remedy,  to  enforce  payment  from  Stockholders. 
The  corporation  may  waive  or  insist  upon  a  forfeiture.  It  may, 
at  its  election,  pursue  the  cumulative  remedy  of  a  forfeiture  of 
the  stock  of  a  subscriber  in  default,  or  resort  to  the  common- 
law  remedy,  of  an  action  on  the  express  promise  to  pay  the 
amount  of  the  subscription.  This  principle  is  abundantly 
sustained    by    authority.      Herkimer  M.  &.  H.  Co.  v.  Small, 
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21  Wend.  273  ;  Hartford  and  New  Haven  Kailroad  Co.  v.  Ken- 
nedy, 12  Conn.  499;  Gray  V.  Turnpike  Co.  4  Eandolph,  678; 
Instone  v.  Frankfort  Bridge  Co.  2  Bibb,  576;  Stokes  ■y.  Le- 
banon and  Sparta  Turnpike  Co.  6  Humphrey,  241 ;  Freeman 
V.  Winchester,  10  S.  &  M.  577  ;  Salem  and  Tennessee  liaih'oad 
Co.  V.  Tipton,  5  Alabama,  787  (a). 
The  judgment  is  affirmed.  Judgment  affirmed. 

(a)  P.  &  O.  R.  R.  V.  Kiting,  17  111  R.,  4;i2. 


Simeon  Eydee,  Appellant,  v.  1'he  Alton  and  Sangamon  Rail- 
road Company,  Appellees. 

APPEAL  FROM  MADISON. 

The  city  of  Alton  and  individuals  residing  in  New  York,  had  a  clear  right  to 
become  stockholders  in  the  company  in  question  ;  and  the  city  can  give  her 
proxy  to  whom  she  pleases. 

One  stockholder  has  no  right  to  direct  as  for  whom  the  votes  of  another  stock- 
holder shall  be  cast. 

The  dividends  declared  must  be  general  on  all  the  stock,  so  that  each  share- 
holder may  receive  his  proportionate  share. 

A  plea  which  avers  that  a  party  had  refused  to  take  certain  stock  for  which  he 
had  subscribed,  and  that  another  person  had  agreed  to  take  such  stock,  and 
that  the  commissioners  had  counted  such  stock  to  the  latter  person,  is  insuf- 
ficient ;  the  signature  of  the  first  subscriber  should  have  been  erased  and 
that  of  the  other  substituted,  or  something  should  be  done  so  as  to  hold  the 
latter  liable.     A  subscriber  to  stock  cannot  rescind  his  contract  at  pleasure. 

A  subscription  to  stock,  which  is  created  by  a  charter  requiring  a  certain  sum 
to  be  paid  at  the  time  of  subscription,  will  not  be  invalidated,  if  the  party 
subscribing  does  not  actually  pay  the  requisite  sum  ;  provided  he  is  a  com- 
missioner to  receive  the  money  and  procure  the  stock  to  be  taken. 

A  stockholder  of  a  company  may  produce  and  identif}^  a  paper  in  his  custody ; 
he  may  prove  that  he  was  the  depositary  of  the  muniments  of  the  corpora- 
tion.    A  corporator  may  verify  the  records  of  a  company. 

The  books  of  a  corporation  are  competent  evidence  for  the  purpose  of  show- 
ing its  acts  and  proceedings.  Such  books  are  sufficient  to  show  prima  facie 
that  the  prerequisites  of  a  statute  have  been  complied  with  so  as  to  give  a 
corporation  an  existence. 

The  books  of  a  corporation  are  admissible  for  the  purpose  of  showing  the 
regularity  and  legality  of  its  proceedings. 

As  against  a  subscriber,  the  minutes  of  a  board  of  commissioners  for  taking 
stock  are  presumptive  evidence  to  establish  that  the  requisitions  of  the  char- 
ter had  been  complied  with,  and  that  the  corporation  came  regularly  into 
existence. 

This  was  an  action  of  assumpsit,  instituted  by  the  appellees 
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in  the  court  below,  to  recover  the  assessments  made  on  fifty 
shares  of  stock  which  they  alleged  had  been  subscribed  by  the 
appellant,  to  the  capital  stock  of  said  company.  The  decla- 
ration contains  six  counts,  and  alleges  that  the  appellant,  at  two 
diflPerent  times,  to  wit,  on  the  8th  day  of  May,  181:7,  subscribed 
his  name  for  twenty  shares  of  said  capital  stock,  and  afterwards 
for  thirty  shares  of  said  capital  stock,  making  fifty  shares,  in  the 
subscription  book  opened  by  the  commissioners,  under  the  fol- 
lowing written  heading  in  said  book,  to  wit :  "  Alton,  May  8th, 
1847.  We,  the  subscribers  to  the  capital  stock  of  the  Alton 
and  Sangamon  Railroad  Company,  each  for  himself,  in  con- 
sideration of  receiving  certificates  for  the  shares  of  the  stock  of 
said  company,  from  Simeon  Ryder,  the  President  of  the  board 
of  commissioners,  authorized  to  open  books  for  subscription  to 
said  stock,  upon  which  we  have  paid  five  dollars  on  each  share ; 
which  number  of  shares  have  been  hereinafter  subscribed  by 
each  of  us  ;  do  hereby  agree,  in  consideration  of  having  received 
such  certificates  of  shares  of  said  stock,  and  in  consideration  of 
being  one  of  said  stockholders  by  subscribing  therefor,  to  pay 
the  balance  of  the  instalments  due  on  stock  subscribed  by  us, 
when  the  same  may  be  called  for  by  the  board  of  directors  of 
said  company,  "when  duly  organized  in  conformity  with  the  char- 
ter, approved  February  27th,  1847." 

To  the  declaration  the  appellant  filed  the  following  pleas: 

First.  The  plea  oinul  tiel  corporation. 

Second.  That  the  amount  of  capital  stock  required  by  the 
charter  to  be  subscribed  before  the  appellees  could  organize,  had 
not  in  fact  been  subscribed. 

Third.  That  at  the  time  w4ien  the  appellant  made  the  two 
several  subscriptions,  in  the  declaration  mentioned,  he  did  so  in 
good  faith,  and  with  the  understanding  that  all  the  subscribers 
to  the  stock  of  said  company  were  to  share  equally  in  the  bene- 
fits and  profits  of  said  road,  and  that  their  stock  should  be 
equal  according  to  the  charter  of  said  company ;  that  after  he 
had  made  the  said  subscription,  an  arrangement  was  made 
among  certain  of  the  commissioners  named  in  the  charter  of  said 
company,  and  the  city  of  Alton,  and  certain  persons  residing  in 
the  city  of  New  York,  for  the  purpose  of  injuring  and  defraud- 
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iiig  said  appellant,  and  without  his  knowledge  and  consent,  and 
against  his  will ;  by  which  said  arrangement,  the  city  of  Alton 
was  permitted  to  subscribe  the  number  of  one  thousand  shares 
to  the  capital  stock  of  said  company,  and  the  said  persons 
residing  in  the  city  of  New  Y(  rk,  the  number  of  two  thousand 
shares,  upon  the  express  understanding  and  agreement  that  the 
New  York  subscribers  should  have  the  proxy  of  the  city  of 
Alton,  in  all  votes  of  tlie  said  company,  for  the  period  of  eight 
years;  and  that  the  stock  of  the  New  Tork  subscribers  should 
be  preferred  at  six  per  cent,  for  a  like  period,  theieby  yielding 
and  securing  to  the  New  York  subscribers  the  whole  and  abso- 
lute control  of  the  said  road  for  the  period  of  eight  years,  and 
to  their  stock,  an  unfair  preference  of  the  stock  of  the  said 
appellant. 

J^}}urth.  (Actio  non,  as  to  the  thirty  shares  of  stock.)  That 
at  the  time  when  the  commissioners  named  in  the  charter  met 
for  the  purpose  of  ascertaining  whether  all  the  capital  stock  re- 
quired by  the  said  charter  of  the  said  company,  had  been  sub- 
scribed, the  said  appellent  refused  to  take  the  said  thirty  shares  of 
stock,  on  account  of  the  arrangement  which  had  been  made 
between  the  said  commissioners  and  the  city  of  Alton,  and  the 
New  York  subscribers,  as  is  set  forth  in  the  third  above  plea. 
And,  thereupon,  Benjamin  Godfrey,  one  of  the  said  commis- 
sioners, agreed  to  take  the  said  thirty  shares  of  stock  in  lieu  of 
the  said  appellant ;  :md  upon  this  agreement,  the  said  commis- 
sioners (the  said  Benjamin  Godfrey  being  present  and  assenting 
thereto,)  counted  the  said  thirty  shares  of  stock  as  having  been 
subscribed  by  the  said  Godfrey;  and,  thereupon,  voted  and 
declared  that  the  stock  had  all  been  subscribed  as  required  by 
the  charter. 

J^ifth.  {Actio  no?i,  as  to  the  thirty  shares  of  stock.)  Because, 
neither  at  the  time  when  he  subscribed  said  shares,  nor  at  an}' 
time  since,  did  he  pay  five  per  cent,  or  any  sum  whatever,  upon 
the  said  thirty  shares  of  stock ;  and  avers,  that  by  the  provision 
of  the  charter  of  said  company,  said  appellant  could  not  be- 
come a  stockholder  in  said  company,  unless  he  paid  five  per 
cent,  upon  the  stock  subscribed  by  him  at  the  time  of  subscrib- 
ing the  same. 
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To  the  second,  third,  t'ourtli,  and  litth  of  said  j)leas,  tho  appel- 
lees deniurr(,'d  ;  and  the  demurrer  was  sustained  by  the  court. 

The  appellees,  to  sustain  the  issue  on  the  first  plea,  then 
offered  to  prove  by  William  Martin,  who  w'as  and  is  one  of  the 
stockholders  in  said  company,  that  a  certain  book  contained 
the  original  minutes  of  the  proceedings  of  the  commissioners 
named  in  tlie  charter;  to  which  the  appellant  objected  ;  but  the 
court  overruled  the  objection,  and  allowed  the  said  Martin  to  be 
sworn  and  to  testify  to  the  above  fact ;  to  which  decision  of  the 
court,  in  allowing  said  Martin  to  be  sworn  and  to  testify  as  a 
witness,  the  appellant  at  the  time  excepted.  The  said  Martin 
having  testified  that  said  book  contained  the  minutes  of  the 
proceedings  of  the  commissioners,  and  that  he  was  the  secretary 
of  said  commissioners ;  the  appellees  then  offered  to  read  in 
evidence,  certain  extracts  from  the  minutes  of  said  book,  for  the 
purpose  of  showing  tliat  the  capital  stock  required  by  the  charter 
of  said  company  to  be  subscribed  before  said  company  could 
organize,  had  all  been  subscribed  as  required  by  the  said  charter; 
to  which  the  appellant  objected  ;  but  the  court  overruled  the 
objection,  and  permitted  said  extracts  from  said  minute  book  to 
be  read  in  evidence  to  which  decision  of  the  court,  in  over- 
ruling said  objection  and  permitting  said  minutes  to  be  read, 
the  appellant  at  the  time  excepted. 

After  said  minutes  had  been  read  in  evidence,  the  appellees 
then  proved  that  the  defendant  had  subscribed  the  stock  men- 
tioned in  the  declaration;  and,  also,  that  the  instalments  on  the 
stock  had  been  assessed,  and  the  calls  for  the  same  had  been 
regularly  made,  as  required  by  the  charter  cf  said  company  ; 
which  being  all  the  evidence  in  the  cause,  the  court.  Underwood, 
Judge,  presiding,  (a  jury  having  been  waived,)  found  for  the 
appellees  at  September  term,  1851.  Whereupon,  the  appellant, 
by  his  counsel,  moved  for  a  new  trial ;  which  motion  was  over- 
ruled, and  judgment  rendered  in  favor  of  said  appellees  for 
$1,750.00;  to  which  decision  of  the  court,  in  denying  a  new 
trial,  and  rendering  said  judgment,  the  appellant,  by  his  counsel, 
at  the  time,  excepted.  To  reverse  the  said  judgment,  the  appel- 
lant now  brings  this  case  into  the  Supreme  Court,  and  assigns 
the  following  errors  : 


520  SPRINGFIELD. 


Ryder  v.  The  Alton  and  Sangamon  Railroad  Company. 


First.  The  court  erred  in  sustaining  the  demurrer  to  the  third, 
fourth,  and  fifth  pleas  of  the  appellant. 

Second.  The  court  erred  in  permitting  William  Martin,  who 
was  a  stockholder  in  said  company,  to  be  sworn  and  to  testify 
as  a  witness  in  said  cause. 

Third.  The  court  erred  in  permitting  the  extracts  from  the 
minute  book  of  the  conunissiouers  to  be  read  in  evidence,  to 
prove  that  the  amount  of  capital  stock  required  by  the  charter, 
had  been  subscribed. 

Fourth.  The  court  erred  in  overruling  the  motion  for  a  new 
trial,  and  rendering  judgment  for  the  appellees. 

Levi  Davis,  for  appellant. 

W.  Martin  and  LI.  W.  Billings,  for  appellees. 

Tkeat,  C.  J.  The  second  plea  was  not  relied  on  at  the  argu- 
ment, and  need  not  be  further  noticed. 

The  third  plea  presents  no  defence  to  the  action.  The  city  of 
Alton  and  individuals  residing  in  the  city  of  New  York,  had  a 
clear  right  to  become  stockholders  in  the  company.  The  com- 
missioners possessed  no  power  under  the  charter  to  exclude  them, 
especially  as  there  was  no  excess  of  subscriptions  to  the  capital 
stock.  The  city  had  also  a  clear  right  to  give  her  proxy  to 
whom  she  pleased.  It  is  none  of  the  business  of  one  stockholder, 
for  whom  the  votes  of  another  shall  be  cast.  In  this  respect, 
each  is  at  full  liberty  to  act  as  his  judgment  or  interest  may  dic- 
tate. The  arrangement  between  the  city  and  the  New  York  sub- 
scribers, that  the  latter  should  receive  six  per  cent,  interest  on 
their  investments,  for  the  period  of  eight  years,  is  not  binding  on 
the  corporation,  or  the  other  stockholders.  At  most,  it  amounts 
to  but  a  guaranty  on  the  part  of  the  city,  that  the  dividends  on 
the  capital  stock,  for  that  length  of  time,  shall  be  equal  to  an 
interest  of  six  per  cent,  per  annum.  And  this  is  a  matter  exclu- 
sively between  the  city  and  those  subscribers.  It  cannot  operate 
to  the  prejudice  of  the  remaining  stockholders.  The  dividends 
must  be  general  on  all  the  stock,  so  that  each  stockholder  will 
receive  his  proportionate  share.     The  directors  have  no  authority 
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to  declare  a  dividend  on  any  otlier  principle.  They  cannot 
exclude  any  portion  of  the  stockholders,  from  an  eqnal  participa- 
tion in  the  profits  of  the  company.  If  they  should  attempt  to 
carry  into  efiect  any  such  understanding  as  this  plea  discloses, 
their  action  would  be  in  gross  violation  of  the  rights  of  the  other 
stockholders,  and  would  not  for  one  moment  bind  them. 

The  fourth  plea  is  clearly  defective.  Conceding,  for  the  pur- 
poses of  this  case,  the  power  of  the  commissioners  to  permit  one 
person  to  be  substituted  as  a  subscriber  in  the  place  of  another, 
it  does  not  appear  from  this  plea  that  any  such  arrangement 
was  consummated.  The  plea  simply  alleges  that  the  defendant 
refused  to  retain  the  thirty  shares  of  stock,  that  Godfrey  agreed 
to  take  them,  and  that  the  commissioners  counted  them  as 
belonging  to  the  latter.  This  does  not  show  either  that  the  de- 
fendant ceased  to  be  a  subscriber,  or  that  Godfrey  then  became 
one.  It  fails  to  show  a  legal  discharge  of  the  one,  or  a  binding 
assumption  by  the  other.  The  intended  arrangement  was  left 
incomplete  and  unconcluded.  The  agreement  between  the  de- 
fendant and  Godfrey  remained  unexecuted.  The  signature  of 
the  defendant  should  have  been  erased  from  the  books  of  sub- 
scription, and  that  of  Godfrey  inserted  in  its  place.  It  ought  to 
appear,  from  the  plea,  that  Godfrey  could  be  made  liable  to  the 
corporation,  as  an  original  subscriber  to  the  stock.  But  the 
facts  set  forth  in  the  plea,  would  not  be  sufficient  to  charge  him 
as  a  subscriber.  If  he  cannot  be  held  liable  as  such,  the  defend- 
ant is  still  responsible  on  his  subscription.  The  latter  had  no 
right  to  rescind  his  contract  at  pleasure,  and  he  yet  continues  liable 
thereon,  unless  he  has  been  legally  absolved  from  its  performance. 
The  plea  did  not  show  a  valid  discharge,  and  it  was  properly 
held  insufficient. 

The  Jlflh  plea  attempts  to  invalidate  the  subscription  of  the 
defendant,  because  five  dollars  on  each  share  was  not  paid  when 
the  stock  was  subscribed.  If  he  was  to  be  considered  as  an 
ordinary  subscriber  to  the  stock  of  the  company,  the  plea  would 
present  an  interesting  and  important  question.  It  was  held,  in 
the  case  of  Jenkins  v.  The  Union  Turnpike,  1  Caines's  Cases, 
86^  that  where  an  act  of  incorporation  requires  a  certain  sum  to 
be  paid  at  the  time  of  subscribing,  the  direction  must  be  com- 
66 


522  SPRINGFIELD. 


Ryder  v.  The  Alton  and  Sangamon  Railroad  Company. 

plied  with,  or  the  contract  of  subscription  is  void.  A  Similar 
decision  was  afterwards  made,  in  the  case  of  the  Hibernia  Turn- 
pike V.  Henderson,  8  Serg.  &  Rawle,  219.  The  former  decision 
was  pronounced  by  the  Court  of  Errors  in  New  York,  against  a 
contrary  ruling  of  the  Supreme  Court  of  that  State  ;  and  the 
decision  in  Pennsylvania  was  made  by  a  divided  court.  Al- 
though the  rule  has  been  adhered  to  in  those  States  in  ordinary 
cases  of  subscription,  their  courts  have  repeatedly  refused  to 
extend  its  application  to  cases  like  the  present.  In  the  Highland 
Turnpike  v.  McKean,  11  Johns.  98,  it  was  determined  that  a 
part}'  who  was  named  in  the  charter  as  a  commissioner,  could 
not  insist  upon  the  objection.  The  court  said  :  "the  defendant 
was  a  commissioner  to  receive  subscriptions  ;  and  he  subscribed, 
while  the  book  was  in  his  own  hands.  This  was,  no  doubt,  a 
valid  subscription,  so  as  to  entitle  the  defendant  to  the  stock 
subscribed  ;  and  it  would  be  a  useless  ceremony  for  him  to  pay 
himself  the  money  required  to  be  advanced  on  the  subscription." 
In  Grayble  v.  The  York  and  Gettysburg  Tui-npike,  10  Serg.  & 
Kawle,  296,  the  court  say  :  "  the  plaintiff  in  error  was  one  of 
the  commissioners,  who  had  authority  to  receive  the  five  dollars 
when  he  made  the  subscription.  It  would  be  a  ridiculous  cere 
mony  for  him  to  take  his  money  out  of  one  pocket  and  put  it 
in  the  other.  Wherever  the  hand  which  is  to  pay,  is  the  hand 
which  ]s  to  receive,  that  is  payment  and  satisfaction,  as  between 
the  parties,  even  at  law."  In  Clark  v.  The  Monongahela  Navi- 
gation Co.  10  Watt,  364,  the  court  held  that  a  subscriber  who 
had  exercised  the  rights  of  a  stockholder,  by  voting  for  managers 
of  the  company,  was  thereby  estopped  to  deny  the  validity  of  his 
subscription,  because  he  had  not  paid  the  sum  required  by  the 
charter.  These  cases  are  decisive  against  the  defendant.  He 
is  concluded  from  raising  the  objection.  He  was  one  of  the 
commissioners  named  in  the  act  of  incorporation.  He  was  in 
fact  the  president  of  the  board,  and  in  that  character  signed  the 
certificates  of  stock  issued  to  the  subscribers.  He  had  full 
authority  to  procure  subscriptions  to  the  stock,  and  receive  the 
five  per  cent,  directed  to  be  paid  by  the  charter.  As  respects  the 
stock  in  question,  he  acted  both  as  a  commissioner  and  subscri- 
ber.    In  judgment  of  law,  he  received  the  money  when  he  sub- 
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scribed  for  the  stock.  The  five  dollars  on  each  share  subscribed 
by  him  was  in  his  own  hands  for  the  use  of  the  company,  the 
instant  his  subscription  was  made.  Besides ;  it  was  his  official 
duty  to  require  payment  from  subscribers,  and  he  ought  not  to 
be  allowed  to  set  uj)  liis  violation  of  that  duty  to  defeat  the 
action  (a). 

Was  Martin  a  competent  witness  for  the  corporation^  He 
was  originall}'  one  ot  the  commissioners,  and  the  secretary  of 
the  board  ;  and  at  the  time  he  was  called  as  a  witness,  he  was 
a  stockholder  in  the  company.  The  general  rule  undoubtedly 
is,  that  a  corporator  cannot  be  called  to  testify  on  behalf  of  the 
corporation  in  which  he  is  interested  ;  but  there  are  some  excep- 
tions to  the  rule,  founded  chiefly  in  considerations  of  conve- 
nience and  necessity.  A  corporator  may  produce  and  indentify 
a  paper  in  his  custody.  The  King  v.  The  Inhabitants  of  Nether- 
thong,  2  Maule  &  Selwin,  337.  A  corporator  may  be  called  to 
prove  that  he  was  the  depositary  of  the  muniments  of  the  cor- 
poration. The  Union  Bank  y.  Ridgely,  1  Harris  &  Gill,  324. 
The  clerk  of  a  corporation  is  a  competent  witness  to  identify 
its  books  and  verify  its  records,  although  he  is  a  member  of  the 
corporation,  and  interested  in  the  suit  in  which  the  books  and 
records  are  to  be  used  as  evidence.  Wiggin  v.  Freewill  Baptist 
Church,  8  Metcalf,  301.  These  authorities  are  conclusive  of  the 
question.  Martin  was  called  for  the  single  purpose  of  identify- 
ing the  minutes  of  the  proceedings  of  the  commissioners.  For 
that  purpose  he  was  clearly  competent.  His  interest  would 
exclude  him  from  becoming  a  witness  for  the  corporation  gene- 
rally {b). 

Were  the  minutes  themselves  admissible  in  evidence  ?  The 
books  of  a  corporation  are  competent  evidence  for  the  purpose 
of  showing  the  acts  and  proceedings  of  the  corporation.  High- 
land Turnpike  v.  McKean,  10  Johns.  154;  Owings  v.  Speed, 
5  Wheat.  420.  Where  certain  steps  are  required  to  be  taken 
before  a  corporation  has  existence,  such  as  the  opening  of  books, 
subscription  of  the  capital  stock,  and  the  choice  of  directors ;  the 
production  of  the  corporation  books,  showing  the  election  of 
officers,  is,  jpriina  facie,  sufficient  to  show  that  the  prerequisites 
of  the  Htatute  have  been  complied  with,  and  that  the  corpora- 

(o)  Ante  515. 

(6)  Laws  of  1367,  p.  18S. 
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tion  has  an  existence.  Wood  v.  The  Jefferson  County  Bank, 
9  Cowen,  194:.  In  an  action  against  a  shareholder  to  recover 
the  amount  of  his  subscription,  the  books  of  the  corporation  are 
competent  evidence  to  prove  the  existence  of  the  coporation, 
and  the  regularity  of  the  previous  proceedings.  Gray  v.  Turn- 
pike Company,  4  Randolph,  578.  The  organization  of  a  com- 
pany may  be  established  by  the  corporation  books.  Duke  v. 
Cahawba  Navigation  Company,  10  Ala.  82.  The  books  of  a 
corporation  are  admissible  in  evidence,  for  the  purpose  of  show- 
ing the  regularity  and  legality  of  the  proceedings  of  the  corpo- 
ration. Hall  V.  Carey,  5  Georgia,  239.  In  the  present  case, 
the  minutes  of  the  board  of  commissioners  were  properly  received 
in  evidence.  They  were  admissible  for  the  purpose  of  showing 
that  the  requisitions  of  the  charter  had  been  complied  with,  and 
that  the  corporation  came  regularly  into  existence.  As  against 
a  subscriber,  the  minutes  are  presumptive,  but  not  conclusive 
evidence  of  these  facts.  It  would  be  extremly  diificult  to 
establish  them  in  any  other  mode.  The  commissioners  had  the 
general  direction  of  the  company  until  it  was  fully  organized, 
and  some  decree  of  credit  should  be  given  to  the  record  of  their 
proceedings.  The  minutes  must  be  presumed  to  be  correct, 
until  the  contrary  is  made  to  appear. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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JUNE    TERM,   1852,   AT    OTTAWA. 


Charles  Mason,  Executor,  &c.,  of  Jesse  Smith,  deceased,  Plain- 
tiff in  Error,  v.  William  Fenn,  Defendant  in  Error. 

ERROR  TO   MARSHALL. 

Where  A  leased  to  B  a  flouring  mill  for  a  term  of  years,  with  the  privilege  to 
the  tenant  of  making  necessary  repairs  during  the  continuance  of  the  term 
for  the  convenient  use  of  the  mill,  the  expense  of  which  repairs  were  to  be 
deducted  from  the  rent,  and  necessary  fixtures  put  into  the  mill  by  the  ten- 
ant were  to  be  paid  for  by  the  landlord  at  the  exj^iration  of  the  term,  or  the 
tenant  might  remove  them,  and  the  tenant  was  obliged,  during  the  term,  to 
put  in  anew  boiler,  back-stand  and  mud- valve,  in  order  to  use  the  mill : — 

Held,  1st.  That  these  improvements  made  in  the  mill  were  fixtures,  but  that  they 
were  subject  to  removal  by  the  tenant  while  he  remained  in  the  possession  of 
the  mill  under  the  terms  of  the  lease.  2d.  That  the  landlord  having  enjoined 
their  removal  while  the  tenant  was  in  possession,  could  not  object  to  the  ten- 
ant removing  them  within  a  reasonable  time  after  the  dissolution  of  the  in- 
junction, though  the  tenant  was  not  then  in  possession  of  the  mill.  3d.  That 
the  tenant  having  mortgaged  said  fixtures  to  secure  the  payment  of  his  debt, 
and  his  creditor  having  brought  an  action  of  replevin  to  recover  said  fix- 
tures against  the  landlord ;  it  was  agreed  by  the  parties,  that  the  property 
should  remain  in  the  possession  of  the  defendant ;  but  if  it  was  decided  that 
the  plaintiff  was  entitled  to  the  property,  it  should  be  delivered  to  him,  or 
he  should  be  paid  its  value. 

Sdd,  under  said  agreement,  that  plaintiff  was  entitled  to  recover  the  value  of 
the  property,  together  with  damages  for  its  detention. 

This  was  an  action  of  replevin,  commenced  by  Fenn  against 
Mason,  in  the  Marshall  Circuit  Court,  for  one  boiler  for  a  steam- 
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engine,  one  back-stand  and  one  mud-valve,  belonging  to  said 
boiler  —  said  boiler,  &c,,  the  same  that  were  sold  and  conveyed 
by  John  W.  Baxley  to  said  Fenn,  by  chattel  mortgage,  and  then 
in  possession  of  Baxley,  at  Smith's  Mill,  in  Lacon,  at  the  time 
of  bringing  suit,  in  possession  of  said  defendant  in  engine-house 
attached  to  said  mill. 

When  the  officer  was  about  to  execute  the  writ  of  replevin, 
the  parties  agreed  that  the  sheriff  should  return  the  WTit  as 
having  seized  the  property,  and  that  the  property  should  remain 
as  it  then  was,  in  possession  of  the  defendant,  until  the  right  of 
the  plaintiflp  should  be  decided  ;  and  should  the  claim  of  the 
plaintiff  to  the  property  be  sustained,  the  property  was  then  to 
be  delivered  up  to  him,  or  its  value  was  to  be  paid  to  him  ;  the 
right  to  be  determined  as  if  the  writ  had  been  executed  and 
possession  taken.  The  case  was  submitted  to  the  court, 
T.  L.  DioKEY,  J.,  presiding,  at  October  term,  1851,  upon  an 
agreed  statement  of  facts,  which  is  embodied  in  the  opinion  of 
the  court.  The  right  to  the  property  replevied  was  found  to 
be  in  the  plaintiff  below.  Damages  for  the  detention  of  the  pro- 
perty were  assessed  at  $41.42. 

O.  Peteks,  for  plaintiff  in  error. 

N.  H.  Purple,  for  defendant  in  error. 

Treat,  C.  J.  On  the  23d  of  June,  1851,  Fenn  brought  an 
action  of  replevin  against  Mason,  executor  of  Smith.  On  the 
same  day,  the  parties  entered  into  an  agreement  as  follows :  "  It 
is  hereby  agreed  by  the  parties  to  the  foregoing  suit,  that  the 
property  claimed  by  the  plaintiff'  in  said  suit,  to  wit,  the  boiler, 
back-stand,  and  mud-valve,  may  remain  in  its  present  position, 
in  the  engine-house,  attached  to  said  mill,  in  the  possession  of 
the  defendant,  and  subject  to  his  control,  until  the  right  of  the 
plaintiff  is  decided,  without  prejudice  to  the  rights  of  the  plain- 
tiff; and  should  the  claim  of  the  plaintiff  be  sustained,  the  said 
property  shall  be  delivered  up  to  the  plaintiff,  or  its  value  paid  to 
him  ;  the  rights  of  the  plaintiff  to  be  the  same  as  if  the  writ  of 
replevin  had  been  executed  by  taking  the  property  into  the  pos- 
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session  of  the  sheriff."  The  cause  was  submitted  to  the  court, 
at  the  October  term,  1S51,  on  an  agreed  statement  of  facts  sub- 
stantially as  follows :  On  the  27th  of  February,  1847,  Smith 
leased  to  Baxley  and  Quick  a  Lteam  flouring-mill  in  Lacon,  for 
the  term  of  two  years  from  the  ]  5th  of  March  following,  and 
Baxley  and  Quick  agreed  to  pay  as  rent  the  sum  of  |600  for 
the  first  year,  and  $700  for  the  second  year;  and  the  lease  con- 
cluded as  follows;  "The  said  parties  of  the  second  part  also 
agree  to  have  said  engine  and  mill  run  by  good,  sober,  and  com- 
petent men,  and  also  put  up  a  new  set  of  wheat  elevators,  and 
also  put  a  floor  upon  the  basement ;  to  be  allowed  the  sum  of 
$5.62  for  putting  up  the  wheat  elevators,  and  to  be  deducted 
from  the  first  payment  of  rent;  the  floor  to  be  done  as  cheap  as 
possible,  and  deducted  from  any  payment  of  rent  that  may  be- 
come due  after  the  same  is  done  ;  and  other  fixtures  the  said  par- 
ties of  the  second  part  may  put  in  said  mill,  beneficial  to  the 
same,  at  the  expiration  of  said  term  said  Smith  agrees  to  pay 
for  at  a  price  to  be  agreed  upon  between  said  parties,  or  said  par- 
ties to  have  the  privilege  of  removing  the  same  at  the  expiration 
of  two  years ;  said  mill  to  be  delivered  up  at  the  expiration  of 
said  term,  to  said  Smith,  in  as  good  repair  as  received,  natural 
wear  and  fire  only  excepted."  Baxley  entered  under  the  lease, 
and  continued  in  possession  until  some  time  in  June,  1849. 
During  the  spring  of  1848,  it  became  unavoidably  necessary,  in 
order  to  use  the  mill,  to  procure  a  new  boiler  for  the  steam-en- 
gine, the  old  one  having  given  out ;  and  Baxley,  after  informing 
the  agent  of  Smith,  procured  the  boiler,  back-stand,  and  mud- 
valve  now  in  question,  and  had  them  set  it  the  furnace  in  the 
engine-house  attached  to  the  mill,  where  they  have  since  re- 
mained and  been  used  in  running  the  mill.  On  the  27th  of  Jan- 
uary, 1849,  Baxley  made  a  note  to  the  plaintiff  for  $500,  payable 
on  the  1st  of  November  thereafter;  and  at  the  same  time  he  ex- 
ecuted a  mortgage  to  the  plaintiff  on  the  boiler,  back-stand,  and 
mud-valve,  to  secure  the  payment  of  the  note.  The  mortgage 
was  duly  acknowledged  and  recorded,  and  contained  a  provision 
that  Baxley  might  retain  the  possession  of  the  property.  On 
the  7th  of  April,  1849,  Smith  obtained  an  injunction,  restraining 
the  plaintiff  and  Baxley  from  removing  the  property  from  the 
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inill  ;  and,  at  the  October  terra,  1849,  the  injunction  was  dis- 
solved, and  the  suit  afterwards  abated  bv  the  death  of  Smith. 
lu  November,  1849,  immediately  after  the  dissolution  of  the 
injunction,  the  plaintiif  demanded  the  property  of  Baxley  and 
Smith  ;  Baxley  desired  to  deliver  it,  but  Smith  refused  to  let  it 
be  removed.  At  the  expiration  ol  the  lease,  in  March,  1849, 
one  year's  rent  was  unpaid  ;  no  settlement  was  ever  made  by 
the  parties  to  the  lease ;  and  Smith  never  offered  to  pay  Baxley 
for  the  property.  The  property  was  worth  $350.  The  parties 
agreed  that,  if  the  plaintiff  was  entitled  to  the  property,  judg- 
ment should  be  entered  in  his  favor  for  the  value  thereof.  The 
court  decided  that  the  property  belonged  to  the  plaintiff,  and 
that  he  was  entitled  to  damages  for  the  detention  thereof^  at  the 
rate  of  six  per  cent,  interest  on  the  value,  from  the  time  the 
property  was  demanded  of  Smith  ;  and  judgment  was  accord- 
inly  entered  in  favor  of  the  plaintiff,  for  $391,42. 

We  agree  in  opinion  with  the  circuit  judge,  that  the  articles 
in  question  were  fixtures  within  the  agreement  of  the  parties, 
for  which  compensation  was  to  be  made  by  the  landlord,  or  the 
tenant  might  remove  them  at  the  expiration  of  the  term.  They 
were  clearly  of  a  beneficial  character,  for  without  them  the  mill 
could  not  be  used.  The  old  boiler  became  worthless,  and  it  was 
absolutely  necessary  to  the  enjoyment  of  the  demised  premises 
that  a  new  one  should  be  procured.  We  are  not  inclined  to 
hold,  that  the  landlord  had  the  right  to  retain  the  articles,  be- 
cause the  tenant  covenanted  to  restore  the  premises  in  as  good 
a  state  of  repair  as  he  received  them,  with  the  exception  of 
natural  wear  and  casualty  by  fire.  The  parties  could  hardly 
have  contemplated  such  extensive  expenditures  in  the  way  of 
reparations.  It  was  their  intention,  that  the  tenant  should  incur 
all  necessary  expense  in  keeping  the  buildings  and  machinery  in 
repair;  not  that  he  should  be  compelled,  at  his  own  cost,  to 
erect  buildings,  and  provide  new  engines  and  boilers,  in  the 
place  of  those  that  could  not  be  repaired,  ^or  any  additions  to 
the  property,  in  the  way  of  repairs,  the  tenant  could  not  demand 
compensation,  nor  could  he  detach  the  materials  used  and  take 
them  away.  But  the  old  boiler,  Mathout  any  fault  on  his  part, 
became  incapable  of  being  repaired,  and  without  a  new  one  the 
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mill  would  not  0}3eraLe.  It  was  not  his  duty,  under  such  cir- 
cumstances, to  furnish  a  new  boiler,  at  his  own  expense,  for  the 
benefit  of  the  landlord.  The  articles  in  question  were  entirely 
new,  and  were  put  in  the  mill  for  the  temporary  convenience  of 
the  tenant ;  and  they  could  be  removed  without  detriment  to  the 
mill,  and  without  injury  to  the  landlord.  The  agreement  secured 
the  tenant  compensation  for  these  improvements,  or  the  right  to 
take  them  away  at  the  end  of  the  term.  But,  independent  of 
this  provision  in  the  lease,  he  had  the  right  at  common  law  to 
make  the  improvements,  and  remove  them  during  the  term.  As 
between  landlord  and  tenant,  improvements  put  on  the  demised 
premises  by  the  latter,  for  purposes  of  trade  or  manufacture,  and 
which  can  be  detached  without  material  injury  to  the  estate, 
may  be  removed  by  him  before  he  quits  the  possession.  2  Kent's 
Com.  348;  Archbold's  Landlord  and  Tenant,  365  (a). 

But  the  articles  were  not  removed  during  the  continuance  of 
the  lease,  and  it  is,  therefore,  insisted  that  the  tenant  has  lost 
his  right  to  reclaim  them.  We  think  otherwise.  He  remained 
in  possession  of  the  premises  after  the  expiration  of  the  term, 
and,  as  we  must  presume,  with  the  assent  of  the  landlord.  His 
right  of  removal  continued  so  long  as  he  was  righfully  in  pos- 
session. But  he  was  prevented  from  exercising  this  right  until 
long  after  he  abandoned  the  possession,  by  an  injunction  sued 
out  by  the  landlord.  It  would  be  wrong  to  permit  the  landlord 
to  raise  this  objection,  after  he  had  interfered  and  prevented  the 
tenant  from  availing  himself  of  his  privilege  of  removal.  The 
tenant  and  his  assignee,  although  out  of  possession,  had  a  rea- 
sonable time  after  the  injunction  was  dissolved  within  which  to 
remove  the  property  ;  and  they  have  not  forfeited  their  rights  by 
any  neglect  to  assert  them.  Immediately  on  the  dissolution  of 
the  injunction,  they  endeavored  to  obtain  the  property,  but  were 
prevented  from  doing  it  by  the  defendant. 

It  is  contended  that  the  plaintiff  was  precluded,  by  the  terms 
of  the  agreement,  from  claiming  damages  for  the  detention  of  the 
property.  This  position  is  not  tenable.  By  the  agreement,  in- 
stead of  recovering  the  specific  property,  he  was  to  have  a  judg- 
ment for  its  value.  The  agreement  did  not  embrace  the  matter 
of  damages.     If  the  plaintiff   had  insisted  upon  receiving  the 

(a)    Moore  t.  Smith,  24  111.  R.,  516;  Smith  v.  Moore,  26  111.  R.,  392  ;  Ballou  v.  Jones,  37  111. 
R.,  95. 
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property,  he  would  have  been  entitled  to  recover  such  an  amount 
of  damages  as  would  compensate  him  for  the  loss  of  the  use  of 
the  property  while  it  was  withheld  by  the  defendant.  Agreeing 
to  receive  the  value,  instead  of  the  property  itself,  he  was  equally 
entitled  to  damages  for  the  detention.  The  court  considered  his 
damages  equivalent  to  six  per  cent,  interest  on  the  property,  for 
the  time  it  was  detained  by  the  defendant.  This  compensation 
was  not  given  in  the  way  of  interest,  but  because  the  use  of 
the  property  was  worth  six  per  cent,  on  its  value.  It  was  but  a 
mode  of  ascertaining  the  real  amount  of  damages  sustained. 
The  judgment  is  affirmed.  Judgment  affirmed. 


MiLO  Kelley  et  al.,  Plaintiffs  in  Error,  v.  Daniel  Chapman,  Ad- 
ministrator, &c..  Defendant  in  Error. 

ERROR  TO  LEE. 

lu  a  proceeding  for  a  mechanic's  lien,  it  is  the  duty  of  the  party  who  com- 
plains of  the  verdict,  to  preserve  the  evidence  in  the  record,  either  by  a  bill 
of  exceptions  or  a  certificate  of  the  judge. 

Although  it  might  be  proper,  in  this  proceeding,  to  order  the  sale  to  be  made 
by  a  master  or  a  commissioner,  yet  the  same  result  is  produced  by  the  issu- 
ing of  a  special  execution  to  the  sheriif.  The  return  of  that  officer  would  be 
a  report  of  the  sale,  which,  if  not  made  in  pursuance  of  law,  might  be  set 
aside,  and  another  sale  ordered  (a). 

The  decree  need  not  direct  to  whom  the  surplus  money,  if  any,  arising  from 
the  sale  should  be  paid  ;  that  may  remain  subject  to  a  future  order  of  the 
court. 

The  rights  of  a  person  who  was  not  made  a  party,  are  not  affected  by  the  de- 
cree or  any  proceedings  under  it  (6). 

This  was  a  proceeding  for  the  enforcing  of  a  mechanic's  lien, 
commenced  by  Chapman  in  the  Ogle  Circuit  Court,  and  taken 
by  the  change  of  venue  to  Lee  county. 

The  petition  avers,  that  Chapman  made  a  verbal  contract  with 
Milo  Kelley  and  one  Henry  Colburn,  the  then  owners  of  a  cer- 
tain tract  or  lot  of  land  in  Ogle  county,  describing  it,  to  per- 
form labor  and  work  as  a  mechanic  and  millwright,  in  the  erec- 
tion of  a  flouring-mill ;  that  he  commenced  work,  and  labored 

(a)    Lavender  v.  Latimer,  15  111.  R.,  82  ;  Armsby  v.   People,  Ac,  20  111.  R.,  158. 
(6)  Lomax  v.  Dore,  45  111.  R.,  380. 
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tor  208  days,  for  which  the  defendants  promised  to  pay  what  the 
work  was  reasonably  worth — no  particular  amount  of  work 
agreed  to  be  done;  avers,  that  work  was  reasonably  worth 
$520 ;  a  balance  of  $397.76  was  found  due  on  a  settlement, 
and  note  given  as  evidence  of  indebtedness.  Prayer  for  the 
benefit  of  a  mechanic's  lien  against  the  land,  &c.,  and  for  special 
execution. 

Moses  Nettleton  was  made  a  party  to  the  petition,  it  having 
been  made  to  appear  to  the  court  that  he  was  interested,  as  a 
mortgagee  of  the  premises. 

Kelly  answered  the  petition,  denying  that  he  bargained  with 
Chapman  ;  and  avers,  that  he  had  no  interest  until  after  the  work 
had  been  commenced,  &c. 

The  answer  of  IlTettleton  sets  up  two  mortgages  on  the  pre- 
mises, which  he  holds  as  assignee,  and  that  the  mortgagors  were 
owners  at  the  time  of  the  execution  of  the  mortgages.  Replica- 
tions were  filed  to  all  the  answers. 

This  cause  was  tried  at  August  term,  1847,  of  the  Lee  Cir- 
cuit Court,  by  a  jury,  and  a  verdict  found  in  favor  of  the  petitioner 
for  $391.61.  The  lien  was  ordered  to  attach,  as  prayed  for,  and 
a  special  execution  directed  to  issue  for  the  sale  of  the  premises. 
The  surplus,  if  any,  after  satisfaction  of  judgment  and  costs,  to 
be  paid  to  the  parties  who  may  be  entitled  to  the  same.  It  was 
further  ordered,  that  Moses  JSTettleton,  upon  payment  of  costs, 
go  hence  without  day. 

The  respondents  to  the  petition  sued  out  this  writ  of  error.. 

E.  S.  Leland,  for  plaintiffs  in  error. 

Glover  &  Cook,  for  defendant  in  error. 

Caton,  T.  Chapman  filed  bis  bill  against  Kelly  and  Colburn 
to  enforce  a  mechanic's  lien  under  our  statute.  Subsequently 
Moses  Nettleton  appeared  in  court  and  filed  his  petition  to  be 
made  a  defendant  in  the  suit,  showing  that  he  had  an  interest  in 
the  premises  as  the  assignee  of  two  mortgages  which  were  older 
incumbrances  than  the  complainan's  lien.  By  order  of  the 
court,  the  petition  was  so  amended  as  to  make  him  a  party,  and 
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he  answered  setting  up  his  mortgages,  as  in  his  petition,  though 
more  circumstantially.  Kelly  also  answered,  traversing  a  part 
of  the  statements  of  the  bill,  and  also  setting  up  new  matter,  as 
payment,  set-ofi",  &c.  He  also  states,  in  his  answer,  that  he  had 
executed  to  one  Williams  a  mortgage  upon  the  premises.  As 
to  Colburn,  the  bill  was  taken  as  confessed;  and  replications 
were  tiled  to  the  answers  of  Nettleton  and  Kelly.  At  the  Au- 
gust term  the  case  was  tried  by  a  jury,  who  found  the  issues  for 
the  plaintiff  and  assessed  his  damages,  for  which  a  decree  was 
entered  directing  a  special  execution  to  be  issued  f«r  the  sale  of 
the  premises,  to  satisfy  the  amount  found  due  the  plaintiff  and 
the  costs,  and  that  the  residue  of  the  proceeds  of  the  sale  should 
"  be  paid  to  the  parties  who  may  be  entitled  to  the  same,  and  it 
is  further  ordered  that  the  said  Moses  J^ettleton,  upon  payment 
of  costs,  go  hence  without  day." 

Several  objections  have  been  urged  to  the  judgment  or  decree 
in  this  case.  The  first  which  I  will  notice  is,  that  the  record 
contains  no  evidence  to  support  it,  and  that  it  is  uncertain  what 
issues  the  jury  have  passed  upon.  The  testimony  was  delivered 
in  open  court  before  the  jury,  and  from  it  the  jury  have  passed 
upon  the  issues  submitted  to  them,  and  when  that  is  the  case 
the  evidence  could  only  appear  upon  the  record  by  a  bill  of  ex- 
ceptions, or  a  certificate  of  the  judge,  as  in  an  ordinary  jury  trial, 
and  it  is  the  duty  of  the  party  who  complains  of  the  verdict  to 
preserve  the  evidence  in  the  record,  either  by  a  bill  of  exceptions 
or  a, certificate  of  the  judge,  so  that  he  might  show  to  this  court 
that  the  verdict  is  not  supported  by  the  evidence.  This  is  the 
case  whether  we  regard  the  trial  as  in  an  action  at  law  or  a 
feigned  issue  out  of  chancery.  The  verdict  stands  in  place  of 
the  evidence  (a).  By  it  the  facts  are  found  upon  which  it  is  the 
duty  of  the  court  to  pronounce  the  judgment  of  the  law.  The 
statute  itself  determines  what  the  issues  were  which  were  submit- 
ted to,  and  determined  by,  the  jury.  The  7th  section  of  chapter 
65,  Rev.  Stat.,  under  which  this  suit  was  instituted,  provides  as 
follows :  "Defendants  in  proceedings  under  the  provisions  of  this 
chapter  shall  answer  the  bill  or  petitition  under  oath,  and  the 
plaintiff  shall  except  or  reply  to  the  answer  as  though  the  pro- 
ceeding was  in  chancery ;  the  answer  shall  be  regarded  as  the 

(a)  Ross  V.  Derr,  18  111.  E.  246;  Kidder  v.  Aholz,  36  111.  R.,  481. 
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plea  of  the  defendant,  and  by  the  replication  thereto,  an  issue  or 
issues  shall  be  formed  which  shall  be  tried  by  the  court,  or  by  a 
jury  under  the  direction  of  the  court,  as  the  court  may  direct  or 
the  parties  agree."  This  statute  does  not  contemplate  a  feigned 
issue,  according  to  the  English  chancery  practice  when  questions 
arising  in  a  chancery  suit  are  tried  by  a  jury,  although,  when 
the  issues  formed  by  these  pleadings  are  complicated,  it  may  be 
proper  to  simplify  them  by  stating  them  to  the  jury  in  the  form 
of  simple  interrogatories.  In  the  statute  itself,  however,  there  is 
neither  doubt  nor  ambiguity,  nor  in  it  is  there  any  thing  un- 
usual, especially  so  far  as  the  formation  of  the  issues  is  con- 
cerned. Bj  the  replications  the  entire  answers  were  put  in 
issue,  whether  they  contained  denials  of  the  averments  of  the 
bill,  or  new  matter  set  up  by  the  defendants  in  avoidance  or 
defence.  To  maintain  the  issues  on  the  part  of  the  plaintiff  he 
had  to  substantiate  the  averments  of  his  bill  either  by  the  ad- 
missions of  the  answers  or  by  testimony.  When  that  was  done 
it  became  necessary  for  each  of  the  defendants  to  establish  the 
defence  set  up  in  their  answers  respectively.  The  verdict  shows 
that  the  plaintiff  did  establish  his  case,  and  that  the  defendants 
failed  to  establish  theirs.  Had  the  defendant  ll^ettleton  proved 
the  existence  of  the  mortgages  as  set  up  in  his  answer,  and  this 
proof  was  not  rebutted  by  evidence  on  the  part  of  the  plaintiff, 
the  jury  never  could  have  rendered  the  verdict  which  they  did, 
or,  if  they  had,  upon  application  the  court  would  have  set  it 
aside  in  a  moment.  But,  so  far  from  complaining  of  the  verdict, 
neither  of  the  defendants  asked  for  a  new  trial,  but  acquiesced 
in  it  without  a  struggle.  It  is  now  too  late  to  complain  that  the 
verdict  did  not  establish  the  true  facts.  Had  the  verdict  esta- 
blished the  truth  of  ISTettleton's  answer,  then  other  questions 
would  have  arisen  which  should  have  been  determined  before  a 
final  judgment  or  decree  could  have  been  rendered,  such  as  the 
value  of  the  improvement,  and  the  value  of  the  land  without  the 
improvement,  so  that  the  court  could  have  distributed  the  pro- 
ceeds of  the  sale  between  him  and  the  plaintiff,  according  to  the 
directions  of  the  statute,  for  each  would  have  had  a  preference 
'to  a  portion.  But  the  jury  having  found  against  JS^ettleton, 
none  of  these  more  complicated  questions  of  fact  arose. 
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It  was  further  objected  that  no  commissioner  was  appointed 
to  make  sale  of  the  land,  nor  was  the  Master  ordered  to  make 
the  sale,  nor  was  a  report  of  the  sale  ordered  to  be  made,  nor 
has  there  been  any  such  report  or  approval  thereof.  It  would 
undoubtedly  have  been  proper  for  the  court  to  have  ordered  the 
sale  to  be  made  by  the  Master,  or  a  commissioner  might  have 
been  appointed  for  that  purpose,  but  the  same  result  was  pro- 
duced by  the  issuing  of  a  special  execution,  which  was  done. 
That,  of  necessity,  was  directed  to  the  sheriff,  who  was  thereby 
commanded  to  sell  the  premises,  and  his  return  to  the  execution 
would  be  nothing  less  than  a  report  of  the  sale,  which,  if  not 
made  in  pursuance  of  law,  might  be  set  aside  by  the  court,  and 
another  sale  ordered.  It  is  true  the  decree  does  not  determine 
to  whom  the  surplus,  if  any,  should  be  paid,  nor  was  that  indis- 
pensable. That  surplus  would  still  remain  under  the  control  of 
the  court,  and  might,  by  a  subsequent  order,  be  directed  to  be 
paid  over  to  whoever  should  show  himself  to  be  entitled  to  it. 
It  is  by  no  means  uncommon  for  the  Court  of  Chancery  to  have 
funds  subject  to  its  orders,  to  be  made  on  the  application  of 
parties  interested. 

]^or  should  the  decree  be  reversed  because  Williams,  to  whom 
Kelley,  in  his  answer,  avers  he  had  executed  a  mortgage  subse- 
quent to  the  date  when  the  complainant's  lien  took  effect,  was 
not  made  a  party.  It  would  have  been  proper,  after  the  answer 
with  this  averment  was  filed,  to  have  made  Williams  a  party  ; 
but,  instead  of  doing  so,  the  complainant  chose  to  take  issue 
upon  the  fact  of  the  execution  of  such  a  mortgage,  and  the  jury 
have  found  against  its  existence.  Had  they  found  otherwise,  it 
perhaps  would  have  been  indispensable  to  have  brought  him  in  ; 
but  that  finding  certainly  is  sufiicient  to  prevent  the  defendants 
before  the  court  from  founding  a  complaint  upon  that  averment, 
which  was  thus  found  to  be  untrue.  The  rights  of  Williams, 
who  was  not  made  a  party,  are  not  affected  by  the  decree  or  any 
proceedings  under  it,  if  in  truth  he  has  any  such  rights.  He 
may  still  proceed  to  foreclose  his  mortgage  without  injury  by 
this  proceeding  {a). 

The  decree  is  not  drawn  with  that  formal  precision  which  is 
desirable,  but  we  think  it  substantially  sufiicient.     If  it  were  not 

(a)    Williams  v.  Chapman,  17  111.  R.,  424,  and  note. 
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this  court  would  make  tlie  necessary  decree,  as  the  record  shows 
all  that  i?.  necessary  to  warrant  a  final  decree  in  this  case.  The 
conclusion  of  the  order,  "  that  the  said  Moses  ISTettleton,  upon 
payment  of  costs,  go  hence  without  day,"  was  particularly  ob- 
jected to,  as  determining  nothing  definitely  as  to  him.  The  jury 
had  found  that  he  was  not  entitled  to  the  reKef  which  he  had 
sought  by  being  made  a  party  to  the  suit ;  and  it  was  proper, 
therefore,  that  he  should  be  dismissed  from  the  court  without 
such  or  any  relief,  and  that  lie  should  pay  the  costs  which  he 
had  made  by  his  interference.  And  such  was  the  result  of  the 
order  which  was  made  by  the  court.  A  previous  part  of  the 
decree  had  ordered  the  premises  to  be  sold,  and  that  out  of  the 
proceeds  the  plaintift''8  damages  and  costs  should  be  paid. 
This,  taken  in  connection  with  the  order  in  relation  to  ISTettle- 
ton, shows  that  the  costs  which  the  other  defendants  were  liable 
to  pay  were  meant.  A  proper  understanding  of  the  decree  re- 
quires that  the  whole  should  be  taken  together. 

Some  other  objections,  of  less  importance,  M'ere  made,  which 
we  do  not  think  it  necessary  to  notice  particularly.  Upon  the 
whole,  we  are  of  opinion  that  the  decree  should  be  affirmed. 

Decree  affirmed. 


FKAiyTCis  BuEisrAP,  Plaintiff  in  Error,  v.  Jason  Marsh  et  al.,  De- 
fendants in  Error. 

ERROR  TO  OGLE. 

If  an  attorney  wlio  commenced  a  suit  which  is  alleged  to  be  malicious,  knew 
that  there  -was  no  cause  of  action,  dishonestly  and  for  some  sinister  view, 
for  some  ill  purpose,  or  for  some  purpose  of  his  own,  which  the  law  calls 
malicious,  caused  a  party  to  be  arrested  and  imprisoned,  he  will  be  liable 
therefor. 

If  an  attorney  becomes  the  instrument  for  prosecuting  and  imprisoning  a  party 
against  whom  he  knows  his  client  has  no  just  claim,  or  cause  of  arrest,  and 
that  his  client  is  actuated  by  illegal  or  malicious  motives,  he  is  legally  liable 
to  the  injured  party. 

It  is  not  necessary  to  show  a  conspiracy  between  attorney  and  client.  An  at- 
torney may  so  act  under  his  general  employment  to  enforce  a  legal  claim,  as 
to  render  himself  alone  liable  for  a  malicious  prosecution  or  arrest. 

In  an  action  against  an  attorney  for  maliciously  suing  out  process,  it  is  suflScient 
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averment  against  him,  that  he  falsely  and  maliciously, without  having  any  rea- 
sonable or  probable  cause  for  so  doing,  sued  out  the  writ,  and  falsely  and 
maliciously  caused  the  party  to  be  arrested  under  it. 
The  word  "  prosecution,"  in  the  statute  of  limitations,  was  Intended  by  the  leg- 
islature to  embrace  cases  where  a  party  has  been  maliciously  prosecuted  and 
imprisoned  without  cause,  as  well  in  civil  as  in  criminal  proceedings. 

This  was  an  action  on  the  case  for  malicious  arrest,  &c.,  com- 
menced by  Burnap  against  Marsh  and  Wight,  as  attorneys,  for 
suing  out  a  writ  of  ne  exeat,  and  causing  the  arrest  of  Burnap. 

The  action  was  commenced  in  the  Winnebago  Circuit  Court, 
and  taken  by  change  of  venue  to  Ogle  county. 

The  first  count  of  the  declaration  complains  that  defendants 
on,  &c.,  at  Rockford,  &c.,  without  any  reasonable  or  probable 
cause  for  so  doing,  but  contriving  and  intending  to  imprison, 
/harass,  oppress,  and  injure  the  plaintiii*,  falsely  and  maliciously, 
as  the  attorneys  and  solicitors  of  Jacob  Alberts,  John  R,  Moore, 
&c.,  of  Baltimore,  &c.,  sued  and  prosecuted  out  of  the  Circuit 
Court  for  Winnebago  county,  a  writ  of  ne  exeat,  directed  to  the 
coroner  of  that  county,  commanding  the  coroner  to  summon  the 
plaintiff  to  appear  before  said  Circuit  Court,  on,  &c.,  to  answer 
to  a  certain  petition  exhibited  against  him  by  the  said  Alberts 
and  Moore,  and  at  the  same  time  to  cause  the  said  plaintiff  to 
execute  a  bond  with  security,  payable  to  said  Alberts  and  Moore, 
in  $2,000,  conditioned  that  he  would  not  depart  the  State  with- 
out leave  of  the  said  court,  and  that  he  would  render  himself  in 
execution  to  answer  any  judgment  or  decree  which  the  said  court 
might  render  against  him  in  the  premises;  and  in  default  of  his 
giving  the  bond  and  security,  to  commit  him  to  the  common  jail 
of  said  county,  there  to  be  kept  in  safe  custody,  until  he  should 
do  so  of  his  own  accord.  And  the  defendants  contriving  and 
intending  as  aforesaid,  caused  the  writ  to  be  and  it  was  endorsed 
for  bail  for  $2,000  ;  and  to  wit,  &c.,  contriving  and  intending  as 
aforesaid,  falsely  and  maliciously  caused  the  plaintiff  to  be 
arrested  under  the  writ,  and  to  be  imprisoned  and  kept  in  prison, 
to  wit,  sixty-four  days,  until  the  plaintiff,  to  procure  his  release, 
was  forced  to  and  did,  to  wit,  on,  &c.,  make  and  execute  a  bond,  . 
and  procure  divers  sufficient  persons  to  become  sureties  thereon, 
as  and  with  condition  required,  whereas  the  defendants  had  no 
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reasonable  or  probable  cause  for  suing  forth  tlie  writ,  nor  for 
causing  the  plaintiff  to  bo  imprisoned  ;  but,  on  the  contrary,  the 
arrest  and  imprisonment  were  wholly  causeless  and  unlawful. 
And  taliter  processuni  est  upon  the  petition,  that  on,  &c.,  the 
plaintiff  had  the  venue  changed  to  Ogle  county,  and  the  tran- 
script, &c.,  were  filed  in  the  Circuit  Court  for  the  county  of  Ogle ; 
and  taliter  processum  est  upon  the  petition  and  suit  thereon,  that 
on,  &c.,  it  was  ordered  by  the  court  that  the  said  cause  be  dis- 
missed, and  that  the  plaintiff  recover  his  costs  ut  jpatet  per  reoor- 
dum^  and  the  said  suit  was  and  is  wholly  discharged  and  deter- 
mined. Per  quod  the  plaintiff  while  imprisoned,  not  only  suffered 
great  pain  of  body  and  mind,  and  was  greatly  injured  in  his 
reputation,  credit,  and  circumstances,  and  was  prevented  from 
transacting  his  lawful  affairs  and  business,  but  was  forced  to  and 
did  exjDend,  to  wit,  $100,  and  was  put  to  great  trouble  and  labor 
in  obtaining  his  discharge  from  the  arrest  and  imprisonment,  and 
in  and  about  other  the  premises,  and  is  otherwise  greatly  injured 
and  damnified. 

To  the  first  count,  there  was  a  general  demurrer ;  and  it  was 
sustained  by  the  court,  and  judgment  was  given  thereon  for  the 
defendants. 

F.  BuKNAP,  for  himself.  , 

J.  Marsh  &  Wight,  for  themselves. 

Caton,  J.  This  was  an  action  on  the  case  brought  by  the 
plaintiff  against  the  defendants  for  maliciously  suing  out  a  writ 
of  ne  exeat  against  the  plaintiff,  and  causing  him  to  be  arrested 
and  imprisoned  thereon.  To  the  first  count  of  the  declaration, 
the  defendants  demurred.  To  the  other  counts  they  pleaded  the 
statute  of  limitations,  that  the  cause  of  action  had  accrued  more 
than  two  years  prior  to  the  commencement  of  the  action.  To 
this  plea  the  plaintiff  demurred.  The  court  sustained  the  de- 
murrer to  the  first  count  of  the  declaration,  and  overruled  the 
demurrer  to  the  plea,  and  the  plaintiff  declining  to  amend  his  first 
count  or  reply  to  the  plea  of  the  statute  of  limitations,  judgment 
was  rendered  against  him.  These  decisions  are  assigned  for  error. 

"We  are  of  opinion  that  the  demurrer  was  improperly  sustained 
6S 
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to  the  first  count.  That  couBt  was,  that  the  defendants  "with- 
out having  any  reasonable  or  probable  cause  for  so  doing,  but 
contriving  and  intending  to  imprison,  harass,  oppress,  and  injure 
the  said  plaintiif  falsely  and  maliciously,  as  the  attorneys  and 
solicitors  of  Jacob  Alberts  and  others  "  of  Baltimore,  in  the  State 
of  Maryland,  sued  and  prosecuted  out  of  the  Circuit  Court,"  &c., 
a  writ  of  ne  exeat  against  the  plaintiff;  and  "  contriving  and 
intending  as  aforesaid,  falsely  and  maliciously  caused  the  said 
plaintiff  to  be  arrested  under  and  by  virtue  of  the  said  writ,"  &c. 
It  is  not  denied  that  in  order  to  render  the  attorneys  liable  for 
suing  out  a  writ  and  causing  the  plaintiff  to  be  arrested  thereon, 
something  more  must  be  shown  than  would  be  required  were  the 
action  brought  against  the  party  in  whose  behalf  the  writ  was 
sued  out.  The  rule  by  which  attorneys  may  be  held  liable  for 
malicious  prosecutions  is  clearly  laid  down  by  Tindal,  C.  J.,  in 
Stockley  v.  Harnidge,  34  Eng.  C.  L.  B..,  276.  It  was  there  held, 
that  if  the  attorneys  who  commenced  the  suit  alleged  to  be  ma- 
licious, knew  that  there  was  no  cause  of  action,  and  knowing 
this,  "dishonestly  and  with  some  sinister  view,  for  some  purpose 
of  their  own,  or  for  some  other  ill  purpose  which  the  law  calls 
malicious,  caused  the  plaintiff  to  be  arrested  and  imprisoned," 
they  were  liable.  To  protect  attorneys  beyond  this,  would  be 
authorizing  those  who  are  the  most  capable  of  mischief  to  com- 
mit the  grossest  wrong  and  oppression.  It  is  true  that  when  the 
attorney  acts  in  good  faith  in  prosecuting  a  claim  which  his  client 
believes  to  be  just,  and  is  actuated  only  by  motives  of  fidelity 
to  his  trust,  he  ought  not  to  be  held  liable,  although  he  may  have 
entertained  a  difierent  opinion  as  to  the  justice  or  legality  of  the 
claims.  When  the  client  will  assume  to  dictate  a  prosecution 
upon  his  own  responsibility,  the  attorney  may  well  be  justified 
in  representing  him  so  long  as  he  believes  his  client  to  be  assert- 
ing what  he  supposes  are  his  rights,  and  is  not  making  use  of  him 
to  satisfy  his  malice.  But  when  an  ai  torney  submits  to  be  made 
the  instrument  of  prosecuting  and  imprisoning  a  party  against 
whom  he  knows  his  client  has  no  just  claim,  or  cause  of  arrest, 
and  that  the  plaintiff  is  actuated  by  illegal  or  malicious  motives,  he 
is  morally  and  legally  just  as  much  liable  as  if  he  were  prompted 
by  his  own  malice  against  the  injured  party.     If  he  will  know- 
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ingly  sell  himself  to  work  out  the  malicious  purposes  of  another, 
he  is  a  partaker  of  that  malice  as  much  as  if  it  originated  in  his 
own  bosom.  The  attorney,  then,  cannot  always  justify  himself 
under  the  instructions  of  his  client,  no  matter  how  positive  they 
may  be.  IsTor  is  it  always  necessary  to  show  a  conspiracy  be- 
tween the  attorney  and  client,  although  some  courts  have  treated 
that  as  necessary.  An  attorney  may  so  act  under  his  general 
employment  to  enforce  a  legal  claim,  as  to  render  himself  alone 
liable  for  a  malicious  prosecution  or'  arrest.  In  this  State,  it  is 
only  under  particular  circumstances  that  a  debtor  is  liable  to  be 
arrested  ;  and  if  an  attorney  in  the  course  of  the  prosecution  of 
a  just  claim,  and  without  the  instruction  or  knowledge  of  his 
client,  and  without  any  reasonable  or  probable  cause  for  so  doing, 
maliciously  causes  the  debtor  to  be  arrested,  it  would  be  mon- 
strous to  hold  that  he  might  shield  himself  from  liability,  because 
his  client  had  not  conspired  with  him  to  commit  the  wrong. 
Where  the  attorney  chooses  to  act  upon  his  own  responsibility 
under  his  general  retainer,  and  without  specific  instructions,  and 
causes  the  debtor  to  be  arrested,  the  act  becomes  his  own  rather 
than  his  client's,  and  he  must  see  to  it  that  he  does  not  proceed 
without  reasonable  or  probable  cause,  and  especially  where  he  is 
prompted  by  his  malice.  It  will  not  do  to  turn  the  injured  party 
round  to  seek  his  remedy  against  the  client,  who  may  be  a  thou- 
sand miles  off  and  in  a  foreign  country  or  distant  jurisdiction, 
and  who  may  not  have  directed  the  arrest,  and  may  be  entirely 
innocent  of  any  wrong. 

By  applying  these  principles  of  responsibility,  we  are  of 
opinion  that  enough  is  charged  is  this  first  count  to  render  the 
attorneys  liable.  The  charge  is,  that  as  the  attorneys  of  Alberts 
and  others,  they  falsely  and  maliciously,  without  having  any 
reasonable  or  probable  cause  for  so  doing,  sued  out  the  writ,  and 
that  they,  falsely  and  maliciously,  caused  the  plaintift'  to  be 
arrested  under  the  writ.  If  they  are  charged  as  acting  as  at- 
torneys, they  are  charged  as  acting  without  reasonable  or  pro- 
bable cause  for  them  so  to  act,  in  that  capacity,  and  the  malice 
is  charged  to  have  been  their  own.  The  question  on  the  trial 
will  be,  had  they  reasonable  or  probable  cause,  as  attorneys,  to 
sue  out  the  writ  ?     It  may  be  true,  that  evidence  which  would 
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be  sufficient  to  show  a  want  of  probable  cause  for  the  client, 
would  not  establish  the  same  thing  as  to  the  attorneys ;  but  the 
question  before  us  is  one  of  pleading,  and  not  of  evidence.  It 
cannot,  and  ought  not,  to  be  said  that  if  it  be  established  by 
proof,  that  the  defendants  sued  out  the  writ  without  cause, 
which  would  justify  them  in  so  doing,  and  from  motives  of 
malice,  and  for  the  purpose  of  vexing  and  harassing  the  plain- 
tiff, and  caused  him  to  be  arrested  thereon,  the  defendants  are 
not  liable  for  the  injury  thus  wantonly  inflicted.  It  would  be  a 
just  reproach  to  the  law,  to  hold,  that  attorneys  could  thus  act 
with  impunity.  The  pleading  is  sufficient,  and  the  demurrer  to 
the  first  count  was  improperly  sustained. 

Our  statute  of  limitations  provides  as  follows :  "  And  every 
action  for  malicious  prosecution  shall  be  commenced  within  two 
years  next  after  the  cause  of  action  shall  have  accrued,  and  not 
after."  And  the  question  is,  whether  this  cause  of  action  is  em- 
braced within  this  provision.  The  term  prosecution  may  have 
a  more  limited,  or  a  more  extended  signification,  according 
to  the  intention  of  the  lawmaker,  or  person  using  it.  It  was  so 
held  by  this  court,  in  the  case  of  Donnelly  v.  The  People,  11  111. 
552,  and  we  there  held,  that  the  word,  as  used  in  our  Constitu- 
tion, is  to  be  understood  in  its  most  restricted  and  technical 
sense,  and  means  the  mode  of  the  formal  accusation  of  ofiend- 
ers.     That  it  means  criminal  prosections. 

The  plaintifi"  contends,  that  it  is  to  be  understood  in  the  same 
restricted  sense  in  the  statute  under  consideration,  while  the  de- 
fendants insist,  that  it  was  the  intention  of  the  legislature  to 
express,  by  the  words  "  malicious  prosecution,"  not  only  mali- 
cious prosecutions  where  the  charge  was  of  a  criminal  character, 
but  also  where  the  plaintiff  has  been  maliciously  arrested  under 
civil  process.  While  we  find  no  case  where  there  has  been  held 
to  be  any  practical  difierence  between  a  malicious  prosecution 
for  a  criminal  charge,  and  a  malicious  arrest  in  a  civil  suit,  it  is 
most  undoubtedly  true,  that  the  term  malicious  prosecution^  has 
been  more  generally  applied  by  courts  to  the  former  class  of 
cases,  while,  at  the  same  time,  it  is  equally  true,  that  the  same 
term  has  been  often  used  by  learned  courts  and  elementary 
writers,  as  applying  to  prosecutions  of  civil  suits,  in  which  the 
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party  has  been  maliciously  arrested ;  and  it  is  undoubtedly  true  that 
the  same  rules  apply  in  redressing  the  wrong,  whether  the  injury 
complained  of  was  a  malicious  arrest,  either  on  a  civil  or  a  crimi- 
nal charge.  In  no  case  has  any  thing  more  than  a  nominal 
distinction  been  recognized,  and  this  nominal  distinction  is  by 
no  means  universal,  even  among  the  most  technical  authorities. 
After  the  most  careful  research,  we  are  still  left  where  we  com- 
menced, with  the  conclusion  that  the  word  prosecution',  in  its 
most  restricted  sense,  applies  only  to  criminal  proceedings,  while 
it  may  be  properly  used  in  a  more  extended  sense  so  as  to  em- 
brace civil  proceedings ;  and  we  are  left  to  determine  from  other 
considerations  than  any  arbitrary  meaning  of  the  word,  in  what 
sense  it  was  here  used  by  the  legislature.  We  are  clearly  of  opi- 
nion, that  it  was  not  the  intention  of  the  legislature  here,  to  use  the 
word  in  its  most  restricted  sense,  and  to  apply  it  alone  to  prose- 
cutions of  a  criminal  nature,  but  that  it  was  intended  also  to 
embrace  cases  where  the  plaintiff  has  been  maliciously  prose- 
cuted and  imprisoned  without  cause,  in  a  civil  proceeding.  It 
must  be  remembered,  that  under  our  constitution,  no  person  can 
be  legally  imprisoned  for  debt  alone ;  and  it  is  only  in  cases 
where  the  debtor  is  fraudulently  or  wrongfully  endeavoring  to 
evade  the  payment  of  his  debt,  that  he  can  be  restrained  of 
his  liberty.  The  imprisonment,  then,  is  not  for  the  debt,  strictly 
speaking,  but  for  his  wrongful  act,  in  endeavoring  to  evade  its 
payment.  In  England,  and  formerly  in  most  of  the  States  of 
this  Union,  a  complete  justification  was  always  made  out  by 
showing  the  existence  of  a  debt.  That,  of  itself,  was  a  suffi- 
cient cause  for  the  arrest.  Not  so  here.  Even  in  a  civil  suit,  it 
is  the  wrong,  rather  than  the  debt,  which  subjects  a  party  to 
arrest.  While  the  cause  which  will  justify  the  arrest,  may  not 
be  a  crime,  to  some  extent  it  partakes  of  that  nature.  It  in- 
volves a  moral  delinquency,  and  not  a  mere  civil  liability.  A 
malicious  arrest,  therefore,  in  this  State,  can  never  be  for  a  debt 
alone,  and  these  circumstances  serve  to  characterize  the  trans- 
action, and  assimilate  it  much  nearer  to  a  malicious  prosecution 
for  a  criminal  offence,  than  were  malicious  arrests  in  England, 
where  the  party  could  be  imprisoned  for  debt  alone. 
This    case   is  as    much  within   the  mischief  designed  to  be 
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remedied  by  the  statute,  as  if  the  prosecution  had  been  for  a 
crime,  and  being  also  within  the  expressions  of  the  statute  it  is 
our  duty  to  hold  it  to  be  within  its  meaning.  The  very  policy 
of  our  law,  which  secures  the  person  of  the  honest  debtor  in- 
violate, strongly  leads  to  the  conclusion,  that  the  legislature 
intended  to  use  the  word  in  its  more  enlarged  sense.  He  who 
fraudulently  endeavors  to  avoid  the  payment  of  his  just  debt 
does  a  wrong  to  society,  although  not  so  great,  perhaps,  as  he 
who  commits  a  crime,  yet,  much  more  than  the  man  who  simply 
contracts  a  debt. 

We  are  of  opinion,  that  the  demurrer  to  the  plea  of  the 
statute  of  limitations  was  properly  overruled.  For  the  first  error, 
however,  the  judgment  must  be  reversed,  and  the  cause  re- 
manded. Judgment  reversed. 


Jaivies  McCumber  et  al.,  who  defend  by  their  next  friend.  Guar- 
dian ad  litem,  Plaintiffs  in  Error,  v.  William  H.  Gilman, 
Defendant  in  Error. 

ERROR  TO  BOONE. 

The  statutory  remedy  of  foreclosure  by  scire  facias  applies  only  to  mortgages 
made  to  secure  the  payment  of  money.  It  does  not  extend  to  mortgages 
made  to  secure  the  delivery  of  specific  articles  of  property  or  the  perform- 
ance of  other  fiCts.  {a). 

The  judgment  in  this  case  was  rendered  by  T.  C.  Browne, 
Justice,  at  April  term,  1846,  of  the  Boone  Circuit  Court.  The 
plaintiffs  in  error,  minor  children  of  the  mortgagor,  now  de- 
ceased, sued  out  this  writ  of  error.  The  facts  of  the  case  will 
be  found  in  the  opinion  of  the  Chief  Justice. 

William  T.  Burgess,  for  plaintiffs  in  error. 

E.  Peck,  for  defendant  in  error. 

Treat,  C.  J.  In  August,  1844,  McCumber  made  a  note  to 
Gilman,  by  which  he  promised  to  pay,  on  the  1st  of  June,  1845, 

(e)    Russell  V.  BrowQ,  41  111.  R.,  183. 
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),  in  internal  improvement  scrip,  bearing  interest  from  the 
12th  of  July,  1840,  (for  scrip  of  similiar  decription,  loaned  by 
Gilman  to  McCumber,)  with  three  per  cent,  interest  for  the  use 
thereof.  At  the  same  time,  McCumber  and  wife  conveyed 
certain  real  estate  to  Gilman,  by  way  of  mortgage,  to  secure 
the  payment  of  the  note.  In  April,  1846,  Gilman  sued  out  a 
sci7'e  facias  against  the  administrator,  widow,  and  heirs  of 
McCumber,  to  foreclose  the  mortgage.  A  judgment  was  en- 
tered, and  a  special  execution  ordered  for  the  sale  of  the  mort- 
gaged premises.  A  writ  of  error  is  now  prosecuted  to  reverse 
the  judgment. 

The  statute  provides  :  "If  default  be  made  in  the  payment  of 
any  sum  of  money,  secured  by  mortgage  on  lands  and  tene- 
ments duly  executed,  and  recorded,  and  if  the  payment  be  by 
instalments,  and  the  last  shall  have  become  due,  it  shall  be  law- 
ful for  the  mortgagee,  his  executors  or  administrators,  to  sue  out 
a  writ  of  scire  facias  from  the  clerk's  office  of  the  Circuit  Court 
of  the  county  in  which  the  said  mortgaged  premises  may  be 
situated  or  any  part  thereof,  directed  to  the  sheriff  or  other 
proper  officer  of  such  county,  requiring  him  to  make  known  to 
the  mortgagor,  or  if  he  be  dead,  to  his  heirs,  executors,  or  ad- 
ministrators, to  show  cause,  if  any  they  have,  why  judgment 
should  not  be  rendered  for  such  sum  of  money  as  may  be  due 
by  virtue  of  said  mortgage."  Rev.  St.  ch.  67,  §  23.  It  is  very 
apparent,  that  the  statutory  remedy  of  foreclosure  by  scir^e 
facias,  applies  only  to  mortgages  made  to  secure  the  payment  of 
money.  It  does  not  extend  to  mortgages  made  to  secure  the  de- 
livery of  specific  articles  of  property,  or  the  performance  of  other 
acts.  The  mortgage  in  question  was  clearly  not  within  the 
provisions  of  the  statute.  The  note  was  not  for  the  payment  of 
money.  It  was  simply  a  promise  to  pay  internal  improvment 
scrip,  to  the  nominal  amount  of  $600.  If  not  paid  at  maturity, 
the  payee  could  not  claim  to  recover  the  sum  named  in  money. 
In  an  action  on  the  note,  the  true  measure  of  damages  would 
be  the  cash  value  of  that  many  dollars  of  scrip,  on  the  day  it 
should  have  been  delivered,  and  interest  according  the  terms 
of  the  contract.  The  case  of  Smith  v.  Dunlap,  12  111.  184,  is 
conclusive  of  the  question.  The  mortgagee  has  mistaken  the 
appropriate  remedy.     He  must  bring  ejectment  to  recover  the 


544  OTTAWA. 

Sammis  v.  Clark  et  al. 


possession  of  the  mortgaged  premises,  or  resort  to  a  bill  in  chan- 
cery to  foreclose  the  mortgage.  The  case  of  Jackson  v.  Turner 
7  Wend.  458,  is  not  in  point.  In  that  case,  the  mortgage  was 
conditioned  for  the  delivery  of  fifty  barrels  of  salt ;  but  it  ex- 
pressly authorized  the  mortgagee,  on  default,  to  sell  the  mort- 
gaged premises,  and  retain  out  of  the  proceeds  the  sum  of  $500, 
toegther  with  the  costs  and  charges  of  the  sale.  The  court  held 
the  instrument  equivalent  to  a  mortgage  for  the  payment  of 
$500  in  money,  and  sustained  a  statutory  foreclosure.  If  this 
note  or  mortgage  contained  a  provision  fixing  the  value  of  the 
scrip  in  the  event  of  a  default  in  payment,  the  cases  might  be 
alike  in  principle.  But  there  is  nothing  on  the  face  of  either 
instrument  to  indicate  the  real  amount  of  the  indebtedness. 
The  amount  does  not  rest  in  computation,  but  has  to  be  ascer- 
tained by  the  testimony  of  witnesses. 

The  judgment  must  be  reversed.  Judmtnt  reversed. 


Cheistophek  Sammis,   Appellant,  i).  Kalph  Clakk,  et  al., 

Appellees. 

APPEAL  FROM  PEORIA. 

Interest  in  the  State  of  Illinois  can  only  be  recovered,  in  actions  purely  ex  con- 
tractu and  were  there  is  nothing  tortious  in  the  character  of  the  indebted- 
ness in  the  cases  specified  by  statute,  or  where  there  has  been  an  express  prom- 
ise to  pay  interest,  or  such  a  promise  can  be  inferred  from  the  circumstances, 
the  particular  mode  of  dealing  adopted  by  the  parties,  or  the  usage  of  the 
trade  in  which  they  dealt. 

To  make  the  delay  of  payment  unreasonable  and  vexatious,  the  debtor  must 
have  thrown  obstacles  in  the  way  of  collection,  or  by  some  circumven- 
tion, contrivance,  or  management,  must  have  induced  the  creditor  to  pro- 
long the  time  of  proceeding  to  recover  payment  longer  than  he  otherwise 
would  have  done. 

This  cause  was  heard  before  Kellogg,  Judge,  and  a  jury,  at 
March  term,  1852,  of  the  Peoria  Circuit  Court.  Yerdict  and 
judgment  for  plaintifis  in  the  court  below.  The  defendant 
below  prayed  this  appeal. 

A  statement  of  the  case  will  be  found  in  the  opinion  of  the 
court. 
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O.  Peters,  for  appellant. 
H.  O.  Merriman,  for  appellees. 

Trumbull,  J.  This  was  an  action  of  debt  to  recover  the  price 
of  a  bill  of  goods  sold  to  the  defendant,  a  merchant  of  Peoria, 
bj  the  plaintiffs,  who  were  merchants  in  New  York  city. 

The  declaration  contained  the  common  counts  for  goods  sold, 
money  lent,  &c.,  and  for  interest  upon  and  for  the  loan  and  for- 
bearance of  money,  &c.     Plea,  general  issue. 

The  facts,  as  agreed  upon,  are,  that  on  the  9th  of  July,  1844, 
the  plaintiffs  sold  to  the  defendant  a  bill  of  goods  amounting  to 
the  sum  of  $283.51,  upon  an  order  originally  sent  by  defendant 
to  Baldwin,  Dibblee  &  Work,  then  merchants  in  New  York, 
and  that  on  the  29th  of  May,  1845,  the  defendant  paid  the  plain- 
tiffs the  sum  of  $160  in  part  payment  of  the  account.  The  de- 
fendant obtained  the  goods  by  sending  an  order  therefor  to  the 
plaintiffs  in  New  Y^ork,  and  the  plaintiffs  in  fulfilment  of  the 
order  packed  up  and  shipped  the  goods  and  they  were  duly 
received  by  the  defendant  in  Peoria,  with  the  invoice,  showing 
the  purchase  was  made  on  six  months'  credit  from  date  of  bill. 
Proof  was  introduced  to  show  that  it  was  the  custom  of  the 
plaintiffs,  and  merchants  in  New  York  generally,  to  charge  inte- 
rest on  goods  sold,  after  the  bills  matured,  and  that  the  defendant 
had  been  a  long  time  a  merchant  in  Illinois,  and  had  purchased 
his  goods  generally  in  New  York  city.  One  witness  said  he 
supposed  defendant  must  have  known  it  was  the  custom  of 
New  York  merchants  to  charge  their  customers,  country  mer- 
chants, interest  on  their  accounts  for  goods,  after  the  bills  ma- 
tured. It  was  also  proved  that  the  defendant,  in  an  account 
current  furnished  Baldwin,  Dibblee  &  Work,  of  dealings  be- 
tween them,  had  charged  himself  with  interest. 

The  jury  returned  a  verdict  for  plaintiffs  for  $162.23  debt,  and 
thirty-eight  dollars  and  eighty-two  cents  damages,  that  being  the 
amount  of  interest  on  the  account,  on  which  the  court  entered 
judgment. 

The  only  question    submitted  to   this    court  for   decision  is, 
69 
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whether,  on  the  above  state  of  facts,  the  jury  were  justified  in 
rendering  their  verdict  inchiding  interest  on  the  account. 

The  question  of  interest,  and  when  it  is,  or  is  not,  recoverable, 
has  been  a  much  disputed  point  both  in  England  and  many  of 
the  States  of  this  Union  ;  but  in  Illinois  the  whole  subject  is 
regulated  by  statute.  Sect  2,  ch.  64,  Rev.  St.,  declares :  "  Credit- 
ors shall  be  allowed  to  receive  at  the  rate  of  six  per  cent,  per 
annum  for  all  moneys  after  they  become  due  on  any  bond,  bill, 
jDromissory  note,  or  other  instrument  of  writing;  on  any  judg- 
ment recovered  before  any  court  or  magistrate  authorized  to 
enter  up  the  same  within  this  State,  from  the  day  of  signing 
judgment  until  the  efi'ects  be  sold,  or  satisfaction  of  such  judg- 
ment be  made ;  likewise  on  money  lent,  on  money  due  on  the 
settlement  of  accounts  from  the  day  of  liquidating  accounts 
between  the  parties,  and  ascertaining  the  balance ;  on  money 
received  to  the  use  of  another,  and  retained  without  the  owner's 
knowledge,  and  on  money  withheld  by  an  unreasonable  and 
vexatious  delay  of  payment." 

It  is  a  rule,  in  the  construction  of  statutes,  that  the  expression 
of  one  thing  is  the  exclusion  of  another,  and  it  may  well  be 
insisted,  when  the  legislature  has  enumerated  a  variety  of  cases 
in  which  creditors  shall  be  allowed  to  receive  interest,  that  it 
was  not  their  intention  to  permit  them  to  demand  it  in  the  cases 
not  enumerated.  Dwarris  on  Statutes,  71S  ;  The  King  v.  Cun- 
ningham, 5  East,  478 ;  The  Warden  of  St.  Paul  v.  The  Dean, 
4  Price,  Y8. 

Interest  is  not  given  by  the  common  law  for  a  failure  to  pay 
money  when  it  is  due,  unless  the  parties  have  so  agreed.  Haw- 
kins, book  1,  ch.  29  §  6  ;  Penn's  Glass  Factory  v.  Peid,  5  Cow. 
608  ;  Madison  County  v.  Bartlett,  1  Scam,  70  {a). 

It  follows,  from  these  positions,  that  interest  can  only  be 
recovered  in  this  State  in  actions  purely  ex  contractu  and  where 
there  is  nothing  tortious  in  the  character  of  the  indebtedness,  in 
the  cases  specified  in  the  statute,  or  where  there  has  been  an 
express  promise  to  pay  interest,  or  such  a  promise  can  be  infer- 
red from  the  circumstances,  the  particular  mode  of  dealing 
adopted  by  the  parties,  or  the  usage  of  the  trade  in  which  they 
dealt. 

(•)  Pekin  v.  Reynolds,  31  111.  R.,  532;  post  596. 
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In  this  case  the  claim  of  the  plaintiffs  is  on  an  open  account, 
and  it  is  manifest  they  are  not  entitled  to  interest  under  the  statute, 
unless  it  be  under  that  clause  which  allows  interest  on  money 
withheld  by  an  unreasonable  and  vexatious  delay  of  payment. 

No  fixed  rule  can  be  laid  down  by  which  to  determine  in 
every  case  what  shall  constitute  such  an  unreasonable  and  vexa- 
tious delay  of  payment  as  will  entitle  the  creditor  to  interest. 
This  is  a  question  which  must  necessarily  be  determined,  to  a 
great  extent,  upon  the  circumstances  of  each  particular  case  as  it 
arises  ;  but  it  is  clear  that  there  must  be  something  more  than 
mere  delay  to  authorize  a  recovery  of  interest  under  this  clause 
of  the  statute.  The  delay  of  payment  must  have  been  botli 
unreasonable  and  vexatious.  That  is,  the  debtor  must  in  some 
way  have  thrown  obstacles  in  the  way  of  the  collection  of  the 
demand,  or  by  some  circumvention,  contrivance,  or  management 
of  his  own,  have  induced  the  creditor  to  prolong  the  time  of  j^ro- 
ceeding  against  him  longer  than  he  would  otherwise  have  done 

(«). 

In  this  case  no  circumstances  appear  tending  to  show  that 
there  was  any  thing  vexatious  in  the  delay  of  payment ;  and  the 
simple  forbearance  of  the  plaintiffs  to  proceed  in  the  collection 
of  their  debt  from  1845  to  1848,  does  not  show  any  thing  vexa- 
tious on  the  part  of  the  defendant  or  such  a  case  as  will  of  itself 
entitle  the  plaintiflts  to  interest. 

There  is  no  pretence  of  an  express  agreement  by  the  defend- 
ant to  pay  interest,  and  such  an  agreement  cannot  be  inferred 
from  the  evidence  of  the  custom  of  the  plaintifib  and  of  New 
York  merchants  generally  to  charge  interest  unless  the  exist- 
ence of  such  a  custom  was  brought  home  to  the  knowledge  of 
the  defendant  (h). 

The  fact  that  the  defendant,  in  one  instance,  made  out  an 
account  current  with  another  house  in  New  York,  in  which  he 
charged  himself  with  interest,  is  not  sufficient  to  warrant  the 
inference  of  an  agreement  to  pay  interest  to  these  plaintiffs.  It 
may  be  that  there  was  an  express  agreement  to  pay  interest  to 
the  parties  to  whom  the  account  was  rendered. 

In  our  judgment  the  plaintiffs  were  not  entitled  to  interest, 
under  the  circumstances  of  this  case,  as  shown  by  the  record, 
and  the  judgment  allowing  it  is  therefore  erroneous.      It  would 

(a)    Meyers  v.  Walker,  24  111.  R.,  137. 

(6)    Rayburn  v.  Day,  27  111.  R.,  47 ;  Ayers  v.  Metcalf,  39  111.  R.,  307. 
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seem  that  there  was  also  another  error  in  the  judgment.  The 
bill  of  goods  purchased  amounted  to  $283.51,  on  which  the  de- 
fendant paid  $160,  which  would  leave  a  balance  of  only  $123,51, 
while  the  verdict  of  the  jurj  and  judgment  of  the  court  were  for 
$162.23  debt,  besides  the  damages. 
Judgment  reversed  and  cause  remanded. 

Judgment  revet sed. 


Galena  and  Chicago  Union  Kailboad  Company  Appellants,  v. 
Abnek  Loomis,  Appellee. 

APPEAL  FROM  COOK. 

The  legislature  has  the  power,  by  the  enactment  of  general  laws  from  time  to 
time,  as  the  public  exigencies  may  require,  to  regulate  corporations  in  the 
exercise  of  their  franchises,  so  as  to  provide  for  the  public  safety. 

A  general  law  which  requires  that  a  bell  or  whistle  shall  be  attached  to  each 
locomotive  engine  upon  a  railroad,  which  shall  be  rung  or  whistled  before 
crossing  any  other  road,  is  applicable  to  and  binding  on  railroad  corpora- 
ations  created  before  the  passage  of  such  law ;  and  an  omission  to  give  the 
required  signal  constitutes  &  prima  facie  case  of  negligence. 

Railroad  corpations  are  not  liable  for  any  and  all  damages  a  party  may  sus- 
tain, when  such  corporations  have  omitted  to  give  a  required  signal,  nor  is  the 
onus  thrown  upon  the  corporation,  until  some  proof  has  been  given,  tending 
to  show  that  the  injury  complained  of  resulted  from  the  want  of  a  signal. 

In  the  exercise  of  privileges,  a  corporation  is  as  much  subject  to  the  general 
police  laws  of  the  State,  as  is  any  individual  pursuing  his  lawful  business. 

This  cause  was  heard  before  H.  T.  Dickey,  Judge,  and  a  jury, 
at  December  term,  1851,  of  the  Cook  County  Court.  Yerdict 
and  judgment  for  plaintiff  in  the  court  below,  for  $200.  The 
railroad  company  prayed  for  and  obtained  the  appeal.  The 
facts  of  the  case  will  be  found  in  the  opinion  of  the  court. 

J.  H.  Collins,  for  appellants. 

Cited  11  East,  60  ;  21  Wend.  619  ;  5  Hill,  292  ;  6  Id.  593  ; 
1  Denio,  99,  5  Id.  266 ;  4  Comstock,  358. 

Laened  &  "WooDBKiDGE,  for  appellee, 

Cited  2  Cushing,  539  ;  General  Railroad  Law  of  1849,  sects. 
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38,  39,  45 ;  7  Cowen,  585  ;  Id.  349  ;  8  Mass.  Eep.  445  ;  12  Pick. 
184. 

Tkumbull,  J,  This  was  an  action  of  trespass  on  the  case, 
brought  to  recover  damages  alleged  to  have  been  sustained  by 
the  plaintiff,  in  consequence  of  the  careless  and  improper 
management  by  the  defendants  of  their  railroad  cars  and  loco- 
motive engine.     Plea,  not  guilty. 

It  appears  from  the  evidence,  that  in  December,  1850,  about 
six  o'clock  in  the  evening,  the  plaintiff  was  traveling  in  a  wagon, 
drawn  by  two  horses,  near  the  railroad  crossing  on  the  turnpike 
leading  west  from  Chicago ;  that  the  locomotive  engine  and  cars 
of  the  defendants  were  at  the  same  time  going  towards  Chicago, 
and  near  the  place  where  the  roads  cross ;  that  the  two  roads 
run  nearly  parallel  for  a  number  of  rods  before  they  cross ;  that 
the  defendants  failed  to  ring  a  bell  or  sound  a  whistle  as  the 
train  of  cars  approached  the  crossing ;  that  the  plaintiff  drove 
across  the  railroad  track  immediately  before  and  within  a  few 
feet  of  the  locomotive ;  that  his  horses  became  frightened  at 
the  engine  and  cars,  ran  into  the  railroad  ditch,  upset  the  wagon, 
ran  off,  and  were  lost ;  and  that  the  plaintiff  himself  was  con- 
siderably bruised. 

The  jury  returned  a  verdict  of  two  hundred  dollars  against 
the  defendants,  and  the  plaintiff  had  judgment  thereon. 

At  the  request  of  the  plaintiff,  the  court,  among  other  instruc- 
tions to  the  jury,  gave  the  following  : 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendants 
omitted  to  ring  a  bell  or  sound  a  whistle,  in  the  manner  required 
by  law,  such  omission  constitutes  a  prima  facie  case  of  negli- 
gence, and  the  defendants  are  liable  to  the  plaintiff  for  the  loss 
and  damage  proved  to  have  been  sustained  by  him,  unless  the 
defendants  proved  that  such  loss  and  damage  were  not  occasioned 
by  such  omission." 

The  defendants  object  to  the  first  branch  of  this  instruction, 
that  there  is  no  law  requiring  them  to  have  a  bell  or  whistle 
attached  to  their  locomotive  engines.  It  is  admitted  that  their 
charter,  as  orignally  passed,  contains  no  such  requirement ;  but 
by  the  thirty-eighth  section  of  a  general  law  subsequently  enacted, 
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entitled  "  An  act  to  provide  for  a  general  system  of  railroad  in- 
corporations," approved  March  5,  1849,  it  is  declared,  that  "  a 
bell  of  at  least  thirty  pounds  weight,  or  a  steam  whistle,  shall 
be  placed  on  each  locomotive  engine,  and  shall  be  rung  or 
whistled  at  the  distance  of  at  least  eighty  rods  from  the  place 
where  the  said  road  shall  cross  any  other  road  or  street,  and  be 
kept  ringing  or  whistling  until  it  shall  have  crossed  said  road  or 
street  under  a  penalty  of  fifty  dollars  for  every  neglect,  to  be 
paid  by  the  corporation  owning  the  railroad,  one  half  thereof  to 
go  to  the  informer  and  the  other  half  to  the  State,  and  shall  bo 
liable  for  all  damages  which  shall  be  sustained  by  any  person  by 
reason  of  such  neglect ;  "  and  the  forty-fifth  section  of  the  same 
act  declares,  that  "  all  existing  railroad  corporations  within  this 
State  shall  respectively  have  and  possess  all  the  powers  and 
privileges,  and  be  subject  to  the  duties  and  liabilities  and  pi'O- 
visions  contained  in  this  act,  so  far  as  they  shall  be  applicable 
to  their  present  conditions,  and  not  inconsistent  with  their  seve- 
ral charters." 

That  the  provisions  of  the  thirty-eight  section  are  applicable 
to  the  present  condition  of  the  road  of  the  defendants,  does  not 
admit  of  question ;  and  that  they  are  not  inconsistent  with  any 
provision  of  their  charter,  is  equally  certain.  They  are,  there- 
fore, bound  by  these  requirements  of  the  law,  unless,  as  has 
been  suggested,  the  legislature  had  no  authority  to  impose 
them  (a). 

That  the  legislature  has  the  power,  by  the  enactment  of 
general  laws,  from  time  to  time,  as  the  public  exigencies  may 
require,  to  regulate  corporations  in  the  exercise  of  their  fran- 
chises, so  as  to  provide  for  the  public  safety,  admits  of  no  doubt. 
The  provision  in  question  is  a  mere  police  regulation,  enacted 
for  the  protection  and  safety  of  the  citizens  of  the  country,  and 
in  no  matter  interferes  with  or  impairs  the  powers  conferred  on 
the  defendants  in  their  act  of  incorporation.  There  is  nothing  in 
the  character  of  this  or  any  other  charter  so  sacred  as  to  shield 
the  corporators  from  punishment  for  criminal  offences,  commit- 
ted in  the  exercise  of  their  corporate  powers.  Nor  is  the  corpo- 
ration itself  above  the  general  laws  enacted  for  the  safety  of  the 
community, 

(a)  C.  B.  &  Q.  R.  R.  v.  Parks,  18  111.  R.,  46S;  G.  &.  C.  U.  R.  R.  v.  Dill,  22  Ul.  R.,  269  to  271. 
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The  act  of  corporation  confers  on  the  company  certain  privi- 
leges ;  but,  in  the  exercise  of  those  privileges,  the  corporation  is 
just  as  much  subject  to  the  general  police  laws  of  the  State  as 
is  an  individual  pursuing  his  lawful  business.  Stuyvesant  v. 
The  Mayor  &c.  of  New  York,  7  Cow.  603  ;  Baker  v.  Boston,  12 
Pick,  184;  Angell  &  Ames  on  Corporations,  427,  428  {a). 

There  can  be  no  question  that  the  general  law,  requiring  a 
bell  or  whistle  to  be  attached  to  each  locomotive  engine,  which 
shall  be  rung  or  whistled  before  crossing  any  other  road,  is  ap- 
plicable to  and  binding  on  the  defendants  in  this  case  ;  and  that 
an  omission  to  give  the  required  signal,  constitutes  b,  prima  facie 
case  of  negligence. 

So  far,  the  instruction  was  clearly  right ;  but  the  other  branch 
of  it  was,  we  think,  erroneous.  It  implies  that  railroad  corpora- 
tions are  liable,  jprima  facie,  for  any  and  all  damages  a  party 
may  sustain  when  they  have  omitted  to  give  the  signal  required 
by  law,  whether  such  damages  were  sustained  by  reason  of  such 
neglect  or  from  any  other  cause.  The  party  himself  may  have 
been  guilty  of  negligence  ;  or  the  circumstances  may  be  such  as 
to  show  no  probable  connection  between  the  injury  sustained 
and  the  omission  to  give  the  requisite  signal;  and,  in  such  cases, 
it  would  be  requiring  too  much  to  compel  the  company  to  prove 
affirmatively  that  the  damage  was  not  occasioned  by  such  omis- 
sion. Until  some  proof  is  given,  tending  to  show  that  the  in- 
jury resulted  from  a  failure  to  ring  a  bell  or  blow  a  whistle,  the 
burden  of  proving  a  negative,  and  that  it  did  not  arise  from 
such  failure,  should  not  be  thrown  on  the  company  (b). 

Judgment  reversed,  and  cause  remanded. 

Judgment  reversed. 

(o)  O.  &  M.  R.  R.  V.  McClelland,  25  1\\.  R.,  144;   G.  &  C.  U.  R.  R.  v.  Crawford,  25  111.  R.,  529. 
(6)  I.  C.  R.  R.  V.  Phelps,  29  111.  R.,  447. 
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APPEAL  FROM  JO  DAVIESS. 

A  clerk  is  not  required  to  state  on  the  face  of  process,  that  it  is  issued  under 

the  seal  of  the  court,  if  the  seal  is  actually  aflSxed. 
Applications  to  discharge  on  common  bail,  are  addressed  to  the  discretion  of 

the  Circuit  Courts,  and  their  decisions  thereon  cannot  be  assigned  for  error. 
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The  Supreme  Court  will  not  intend  that  there  was  a  condition  to  an  instru- 
ment, which  the  plaintiff  was  bound  to  set  out  in  his  declaration  and  assign 
breaches  thereon. 

The  opinion  of  the  Chief  Justice  embodies  a  history  of  the 
questions  raised  upon  the  record  in  this  case. 

This  cause  was  heard  before  Sheldon,  Judge,  and  a  jury,  at 
March  term,  1852,  of  the  Jo  Daviess  Circuit  Court,  and  resulted 
in  a  verdict  and  judgment  for  Silverburgh.  The  Morrisons  took 
this  appeal. 

T.  L.  Dickey  and  E.  S.  Leland,  for  appellants. 
HiGGiNS  &  Stkothee,  for  appellee. 

Teeat,  C.  J.  Silverburgh  brought  an  action  of  debt  against 
J.  &  H.  J.  Morrison.  The  defendants  were  arrested  on  a  capias, 
and  gave  bail  to  the  sheriff.  The  conclusion  of  the  writ  was  as 
follows : 

"  Witness,  William  H.  Bradley,  clerk  of  the  Circuit  Court 
of  Jo  Daviess  county,  Illinois,  at  Galena,  this  15th  of  January, 
A.  D.  1852. 

"  Attest,  William  H.  Bbadley,  Clerk."     [seal.] 

The  first  count  of  the  declaration  was  upon  a  common  money 
bond.  The  second  count  was  on  a  penal  bond,  conditioned  for 
the  payment  of  a  judgment  in  the  event  it  should  be  affirmed  in 
this  court.  A  motion  was  made  by  the  defendants  that  they  be 
discharged  on  common  bail,  and  that  the  capias  stand  as  a 
summons,  which  the  court  overruled.  On  the  16th  of  March,  a 
judgment  by  default  was  entered  against  the  defendants,  and 
this  order  made:  —  "But  as  those  damages  are  not  certainly 
known,  it  is  ordered  by  the  court,  that  a  writ  of  inquiry  issue, 
returnable  at  the  present  term  of  this  court."  An  order  entered 
on  the  19th  of  March,  states,  that  "the  writ  of  inquiry  heretofore 
ordered  in  this  cause  was  this  day  returned  into  court  by  the 
sheriff,  executed,  and  thereupon  came  a  jury  of  good  and  lawful 
men,  to  wit ; "  and  it  then  proceeds  to  state  an  assessment  by 
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the  jury  of  the    plaintiff's  debt  at  $200,    and  his   damages  at 
$183.50,  and  concludes  with  a  final  judgment  thereon. 

It  is  contended  that  the  defendants  were  not  before  the  court, 
because  the  capias  was  not  under  the  seal  of  the  court.  The 
writ  was  issued  by  the  clerk,  and  the  seal  of  the  court  was  at- 
tached. That  was  a  substantial  compliance  with  the  require- 
ment of  the  statute.  A  clerk  is  not  required  to  state  on  the  face 
of  the  process  that  it  is  issued  under  the  seal  of  the  court.  It  is 
enough  that  he  aitually  affixes  the  seal  to  the  writ.  In  such 
case  his  act  is  verified  and  the  object  of  the  statute  is  answered. 

The  refusal  of  the  court  to  discharge  the  defendants  on  com- 
mon bail  is  assigned  for  error.  Applications  of  this  character 
are  addressed  to  the  discretion  of  the  circuit  courts,  and  their 
decisions  thereon  cannot  be  assigned  for  error.  Bancroft  v. 
Eastman,  2  Gilm.  259. 

It  is  insisted  that  the  declaration  shows  no  cause  of  action, 
and  is,  therefore,  insufficient  to  sustain  the  judgment.  The 
first  count  is  unquestionably  good.  It  is  on  a  bond  for  the  pay- 
ment of  money  without  any  condition.  This  court  cannot  in- 
tend that  there  was  in  fact  any  condition  to  the  instrument 
which  the  plaintiff  was  bound  to  set  out  in  the  declaration  and 
assign  breaches  thereon.  There  is  no  occasion  to  inquire  into 
the  sufficiency  of  the  second  count. 

Again,  it  is  insisted  that  it  was  error  to  assess  the  plaintiff's 
damages  in  open  court,  without  first  setting  aside  the  assess- 
ment returned  by  the  sheriff.  We  do  not  understand,  from  the 
record,  that  any  assessment  of  damages  had  been  previously 
made.  On  the  other  hand,  we  understand  the  first  entry  as 
awarding  a  writ  of  inquiry  to  be  executed  during  the  term,  and 
the  recital  in  the  subsequent  entry  as  showing  only  that  the  she- 
riff returned  a  jury  for  the  purpose  of  having  the  damages 
assessed  in  open  court.  It  does  not  appear,  from  the  record,  that 
any  writ  of  inquiry  was  ever  isued,  or  that  any  proceedings 
were  had  before  the  sheriff  out  of  court  in  the  way  of  an  assess- 
ment of  damages. 

Many  other  errors  are  assigned,  but  they  are  not  of  sufficient 
importance  to  require  the  special  notice  of  the  court. 

The  judgment  must  be  affirmed.  Judgment  affirmed. 

TO 
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The  People  of  the   State  of  Illinois,  Plaintiffs  in  Error,  v. 
Philip  Thurber,  Defendant  in  Error. 

ERROR  TO  COOK. 

Chapter  64,  of  the  Revised  Statutes,  entitled  License,  does  not  violate  that 
provision  of  the  Constitution,  which  requires  that  all  taxation  shall  be  by- 
valuation,  and  uniform  (a). 

The  constitutionality  of  the  law  does  not  depend  upon  the  fact,  that  license  is 
not  required  to  be  issued  in  all  cases  ;  the  law  itself,  when  its  terms  are  com- 
plied with,  becomes  a  license.  The  burden  imposed  by  the  law  need  not  be 
uniform. 

This  law  does  not  violate  that  provision  of  the  Constitution  of  the  United 
States,  regulating  commerce,  inasmuch  as  the  law  has  no  reference  to  com- 
merce in  the  sense  in  which  it  is  used  in  the  Federal  constitution. 

It  is  no  objection  to  this  law,  that  it  is  made  to  operate  directly  upon  the  agents 
themselves. 

This  law  was  not  repealed,  by  abolishing  the  office  of  clerk  of  the  County  Com- 
missioners' Court ;  for  although  there  is  no  express  provision  made,  that  the 
clerk  of  the  County  Court  should  succeed  that  officer  and  perform  the  same 
duties  ;  yet  by  implication  and  a  fair  construction  of  all  the  statutes  upon  the 
subject,  there  can  be  no  doubt  but  that  it  was  the  will  and  intention  of  the 
legislature  that  the  one  clerk  should  succeed  the  other,  and  perform  all  the 
'  duties  required  by  law  of  the  clerk  of  the  County  Commissioners'  Court 
under  the  old  organization. 

This  is  an  action  of  debt  against  Thurber  for  violating  the 
22d  and  23d  sections  of  chapter  6tt  of  the  Revised  Statutes,  en- 
titled License,  by  his  acting  as  the  agent  of  a  foreign  insurance 
company  without  complying  with  the  terms  and  conditions  of 
said  sections.  Thurber  demurred  to  the  declaration  of  the  plain- 
tiffs, which  demurrer  was  sustained  by  the  Circuit  Court,  H.  T. 
Dickey,  Judge,  presiding,  at  May  term,  1851,  and  judgment 
thereon  rendered  for  the  defendant.  The  people  bring  the  case 
to  this  court,  and  assign  for  error  the  sustaining  of  the  demurrer 
to  the  declartion  by  the  court  below. 

The  opinion  gives  a  full  history  of  the  questions  involved  in 
this  case. 

E.  Peck,  for  the  plaintiffs  in  error. 

Wilson  &  Frink,  for  defendant  in  error. 

(a)    Licenses  need  not  be  uniform.    E.  St.  Louis  v.  Wehrung,  46  111.  R.,  392. 


JUNE  TERM,  1852.  656 


The  People  v.  Thurber. 


Caton,  J.  Under  the  demurrer  wliich  was  filed  to  this  de- 
claration, two  objections  have  been  urged  to  the  inaintenance 
of  this  proseciition  :  1st,  that  the  act  under  which  it  was  insti- 
tuted violates  not  only  the  Constitution  of  this  State,  but  also 
that  of  the  United  States  ;  and  2d,  that  the  law  creating  the 
County  Court,  passed  to  carry  out  the  new  Constitution,  having 
abolished  the  office  of  clerk  of  the  County  Commissioners' 
Court,  operates  as  a  repeal  of  the  law  itself,  by  abolishing  the 
instrument  provided  in  the  law  for  its  own  execution. 

It  is  objected  that  the  law  in  question  violates  that  provision 
of  the  State  Constitution  which  was  in  force  at  the  time  the  law 
was  enacted,  which  provides  in  substance  that  all  taxation  shall 
be  by  valuation  of  the  property  to  be  taxed,  and  shall  be  uni- 
form.    To  sustain  this  objection,  it  must  first  be  shown  that  the 
three  per  cent,  on  the  amount  of  the  premiums  charged  by  the 
agent,  and  which  is  required  to  be  paid  over  by  him  to  the  clerk, 
and  by  him  to  be  paid  into  the  State  treasury,  is  a  tax  within 
the  meaning  of  that  Constitution.     The  80th  section  of  the  8th 
article  of  the  old  Constitution  provides,  "  that  the  mode  of  levy- 
ing a  tax  shall  be  by  valuation,  so  that  every  person  shall  pay  a 
tax  in  proportion  to  the  valuation  of  the  property  which  he  or 
she  may  have  in  his    or  her  possession."      It  has  never  been 
doubted    that  the  word    "  tax,"  as    here    used,  means  the  tax 
which  is   imposed  upon  a  person    on  account  of  the  property 
which  he  has,  and  has  never  been  held  to  deprive  the  legislature 
of  the  power  to  inhibit  persons  from  exercising  certain  callings, 
franchises,  or  privileges,  without  a  license  or  authority  for  so  do- 
ing, which  they  may  withhold    entirely,  or   until  a  pecuniary 
compensation  shall  be  paid  into  either  the  State,  or  some  town, 
city,  or  county  treasury.     This  power  has  been  exercised  by  the 
legislature  ever  since.the  adoption  of  that  Constitution,  and  these 
laws  have  been  recognized  and  enforced  by  the  courts  during  all 
that  time,  and  we  do  not  feel  called  upon  to  enter  into  an  elabo- 
rate argument  to  vindicate  such  enactments.     Indeed  their  con- 
stitutionality was  distinctly  admitted  upon  the  argument  of  this 
case,  while  reasons  were  urged  with  a  view  to  show  that  this 
act  did  not  come  within  this  recognized  legislative  power. 

In  the  first  place,  we  do  not  agree  with  counsel  that  this  three 
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per  cent,  is  not  paid  for  a  license  to  issue  policies  and  charge 
premiums  as  agents  of  foreign  corporations.  It  is  true  that  no 
license  is  required  to  be  issued  bj  the  clerk,  nor  is  he  authorized 
to  withhold  the  right  to  act  as  such  agent  from  any  one  who  com- 
plies with  the  provisions  of  the  law.  But  that  makes  no  differ- 
ence. The  law  itself  is  the  license;  and  it  would  certainly  be 
no  more  constitutional  if  it  had  provide  1  that  the  clerk  should 
issue  a  license  to  such  persons  as  complied  with  its  require- 
ments. Suppose  the  law  had  provided  that  every  person  who 
should  pay  a  certain  amount  into  the  treasury  therefor  should  be 
authorized  to  keep  a  grocery  or  exhibit  a  show,  that  law  would 
be  equally  obnoxious  to  the  charge  that  no  license  was  granted. 

It  was  urged,  also,  that  the  authority  to  issue  these  Hcenses, 
the  power  to  do  which  was  not  denied,  was  the  exercise  of  a  right 
of  police,  and  was  rendered  nocessary  and  proper,  because  the 
exercise  of  the  calling  may  impose  a  special  burden  upon  the 
State  or  community ;  but  that  when  a  burden  is  imposed  upon 
the  persons  who  are  authorized  to  exercise  the  particular  calling, 
it  must  be  uniform,  that  is,  the  same  amount  must  be  imposed 
upon  each.  We  cannot  appreciate  the  necessity  for  adopting 
this  standard  of  uniformity.  As  a  question  of  power,  we  know 
of  no  authority  for  requiring  it ;  and  as  a  question  of  propriety 
or  of  justice,  the  reason  of  the  thing  would  seem  to  be  the  other 
way.  A  grocery,  which  sells  a  thousand  glasses  of  liquor  in  a 
day,  may  well  be  supposed  to  create  more  disturbance  in  society 
than  one  which  sells  but  ten,  and  hence  imposes  a  greater  burden 
upon  the  State  in  the  preservation  of  good  order ;  and  a  circus, 
with  a  large  company,  and  which  collects  a  large  concourse  of 
people,  may  in  like  manner  be  well  supposed  to  impose  a  more 
onerous  burden  upon  society,  in  the  preservation  of  the  laws, 
than  one  of  less  attractions ;  and  we  can  perceive  no  impropriety 
in  compelling  each  to  contribute  in  proportion  to  the  amount  of 
business  done  or  money  received.  Such  a  law  would  be  emi- 
nently uniform  and  equal,  not  only  as  to  the  amount  of  benefits 
received  in  the  exercise  of  the  license,  but  also  as  to  the  amount 
of  burdens  imposed  upon  the  State.  So  in  the  case  before  us, 
the  State  is  supposed  to  proceed  to  a  greater  or  less  extent,  either 
directly  or  through  its  municipal  corporations  or  by  private  efforts 
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of  its  citizens,  for  the  extinguishment  of  fires,  and  these  provisions 
in  large  cities  are  usually  very  expensive,and,as  a  general  thing,the 
greater  the  amount  of  premiums  charged  by  the  underwriter,  the 
greater  will  be  the  benefit  which  he  receives  from  these  provisions 
to  extinguish  fires  ;  and  it  would  be  difficult  to  demonstrate  the 
justice  of  imposing  the  same  burden  upon  the  agent  who  charges 
premiums  but  to  the  amount  of  one  hundred  dollars,  as  are  im- 
posed upon  him  who  charges  ten  thousand  dollars.  In  our 
apprehension,  there  is  and  can  be  no  force  in  the  objection  that 
the  burden  imposed  by  this  law  is  a  per  centum  upon  the  amount 
of  premiums  charged  by  each  agent,  instead  of  a  specific  and 
uniform  sum  upon  each.  This  is  not  a  tax  upon  property,  but 
is  a  burden  imposed  upon  the  agent  for  the  right  of  exercising 
a  franchise  or  privilege,  and  which  the  legislature  would  have  the 
right  to  withhold  or  inhibit  altogether,  and  the  amount  of  pre- 
miums charged  is  merely  used  as  a  mode  of  computing  the 
amount  to  be  paid  for  the  exercise  of  the  privilege.  The  legis- 
lature might  have  adopted,  as  a  mode  of  computing  the  amount, 
the  value  of  the  property  insured,  and  in  that  event  it  could 
hardly  be  said  to  be  a  tax  upon  that  property ;  or  the  mode  of 
computation  might  have  been  the  number  of  policies  issued  or 
risks  taken,  without  regard  to  the  premiums  charged,  and  then 
what  would  the  tax  have  been  upon  ?  It  will  be  observed  that 
the  law  in  question  only  applies  to  agents  of  foreign  insurance 
companies  ;  and  it  would  be  strange  indeed  if  the  legislature  had 
not  the  power  to  prescribe  the  terms  upon  which  foreign  corpo- 
rations should  be  permitted  to  come  into  this  State  and  carry  on 
their  business,  or  even  to  prohibit  them  altogether.  If  not,  then 
the  power  of  our  legislature  to  withhold  charters  of  incorporation 
is  but  a  shadow.  Prudent  legislation  on  their  part  will  result  in 
no  substantial  protection  to  the  people.  If  foreign,  and  perhaps 
irresponsible  corporations,  may  force  themselves  upon  us  in  defi- 
ance of  our  laws.  State  sovereignty  is  but  a  name.  If  foreign 
insurance  companies  may  establish  their  agencies  all  over  the 
State  in  spite  of  her  sovereign  power,  then  foreign  banks  may 
do  the  same;  and  where  will  this  new  doctrine  end,  short  of  an 
utter  prostration  of  all  power  in  the  State  to  protect  her  own 
citizens  ?     It  was  seriously  urged,  that  the  Constitution  of  the 
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United  States  has  been  violated  by  this  attempt  of  the  legisla- 
ture to  prescribe  the  terms  upon  which  these  agencies  of  foreign 
insurance  companies  might  be  established  here,  because  it  is  a 
regulation  of  commerce,  which  is  exclusive  in  Congress.  If 
jssuing  policies  of  insurance  is  a  commercial  transaction  within 
the  provision  referred  to,  of  the  Federal  constitution,  then  Con- 
gress alone  must  regulate  their  issue,  and  there  is  no  power  in  the 
States  to  limit  the  right.  If  this  be  commerce,  in  the  sense  re- 
ferred to,  then  surely  receiving  deposits,  drawing  bills  of  exchange, 
issuing  bank-notes,  and  indeed  all  other  banking  business,  is  none 
the  less  so,  and  all  foreign  banks  may  cover  the  State  with  their 
agencies  in  defiance  of  the  domestic  authorities.  Such  is  not 
the  law  in  relation  to  banks  or  insurance  companies.  It  is  as 
competent  for  the  legislature  to  regulate  the  one  as  the  other, 
and  the  interests  of  the  people  may  require  that  they  should  be 
protected  from  imposition  by  foreign  or  even  domestic  institu- 
tions of  the  one  character  as  much  as  the  other.  The  whole 
subject  is  unquestionably  within  the  control  of  the  legislature 
and  they  are  responsible  for  its  judicious  exercise.  Nor  is  it  any 
objection  that  the  law  is  made  to  operate  directly  upon  the 
agents  themselves.  In  this  way  alone  could  the  law  be  made 
efiectual.  The  corporations  themselves  are  untangible,  or,  at 
any  rate,  out  of  our  jurisdiction  and  beyond  our  reach.  The 
agent  is  the  active  instrument  in  the  accomplishment  of  the  pro- 
hibited act,  and  if  he  does  not  choose  to  accept  the  agency  upon 
the  terms  upon  which  the  law  has  authorized  him  to  do  so,  it  is 
his  duty,  under  the  law,  to  refuse  to  be  made  the  instrument  of 
its  violation.     We  perceive  no  objection  to  the  law  itself  (a). 

The  last,  however,  is  a  much  more  difiicult  question  to  dispose 
of  satisfactorily,  and  if  the  fate  of  this  law  alone  depended  upon 
its  decision,  we  might  hesitate  long  before  holding  it  to  be  un- 
tenable. The  law  itself  provides,  that  the  notice  of  the  accept- 
ance of  the  agency  shall  be  filed  with,  and  the  three  per  cent,  on 
the  amount  of  premiums  charged  shall  be  paid  to,  the  clerk  of 
the  County  Commissioners'  Court.  At  that  time,  there  was  in 
each  county  in  the  State  a  court  called  the  County  Commis- 
sions' Court,  with  a  clerk  and  seal.  The  jurisdiction  of  this 
court  was  principally  confined  to  the  transaction  of  county  busi- 

(a)  Firemen  Ben  A.  v.  Lounsberry.  21  111.  R.,  513;  111.  M.  F.  I.  Co.  v.  Peoria,  2d  111.  K.,  183. 
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ness,  but  the  clerk  was  authorized  to  perform  a  great  variety  of 
ministerial  acts,  independently  of,  and  frequently  in  no  way  con- 
nected with,  the  jurisdiction  of  the  court.  To  these  more  par- 
ticular reference  will  be  made  hereafter.  Not  only  was  the 
County  Commissioners'  Court  established,  in  pursuance  of  power 
expressly  conferred  upon  the  legislature  by  the  old  Constitution, 
but  also  in  like  manner  was  a  probate  court  organized,  upon 
which  probate  jurisdiction  was  conferred. 

The  courts  were  not  in  express  terms  abolished  by  the  new 
Constitution;  but  by  the  16th  section  of  the  5th  article,  pro- 
vision is  made  for  the  establishment  of  a  county  court  in  each 
county,  which  is  made  by  the  18th  section,  to  supersede  the  old 
Probate  Court,  which  confers  upon  the  County  Court  probate 
jurisdiction,  and  which  also  authorizes  the  legislature  to  confer 
upon  it  further  limited  jurisdiction,  both  in  civil  and  criminal 
matters ;  and  by  the  19th  section,  the  County  Court  is  made  to 
supersede  the  old  County  Commissioners'  Court,  by  conferring 
upon  it,  the  jurisdiction  over  county  business ;  and  this  section 
also  provides  for  the  election  of  a  clerk  of  the  County  Court, 
whose  compensation  shall  be  fees. 

For  the  purpose  of  carrying  out  these  provisions  pf  the  Con- 
stitution, on  the  12th  of  February,  1849,  the  legislature  passed 
a  law  for  the  organization  of  the  county  courts  which  are  de- 
clared to  be  courts  of  record,  with  seals ;  and  provides  for  the 
election  of  judges  and  clerks  of  those  courts.  By  the  13th 
section  of  the  act,  the  probate  jurisdiction  is  conferred  upon  the 
County  Court  in  the  following  terms  :  "  The  County  Court  shall 
be,  and  is  hereby  vested  with  all  the  powers  and  jurisdiction  of 
the  Probate  Court,  as  now  established  by  law ;"  and  by  the  15th 
section,  the  County  Court  is  made  to  succeed  the  County  Com- 
missioners' Court,  as  follows  :  "  The  said  judge  with  two  justices 
of  the  peace,  designated  and  provided  for,  shall,  in  all  cases 
whatever,  sit  as  a  county  court ;  have,  exercise,  and  possess  all 
the  power,  jurisdiction,  and  authority,  heretofore  conferred  by 
law  on  the  County  Commissioners'  Court  of  this  State  ;  and 
shall  sit  for  the  transaction  of  county  business,  on  the  first  Mon- 
day of  December,"  &c.  Here  we  find  abundant  provision 
made  for  the  transfer  of  the  entire  jurisdiction  of  both  of  the 
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old  courts  to  that  of  the  new  ;  and  that,  of  itself,  necessarily 
carries  with  it  authority,  for  the  clerk  of  the  new  court  to  per- 
form all  the  functions  of  the  clerk  of  the  County  Commis- 
sioners' Court,  so  far  as  those  functions  related  to  the  jurisdiction 
of  that  Court ;  but  as  before  stated,  there  was  a  great  variety  of 
duties  imposed  upon  the  clerk  of  the  County  Commissioners' 
Court,  which  had  no  connection  whatever  with  the  jurisdiction 
or  powers  of  the  court  of  which  he  was  clerk,  and  which  might 
as  well  have  been  imposed  upon  any  other  officer  or  person  ;  and 
there  is  no  express  provision  anywhere  to  be  found  in  the  law, 
transferring  these  duties  from  the  clerk  of  the  County  Commis- 
sioners' Court  to  the  clerk  of  the  County  Court;  and  it  is  this 
oversight  of  the  legislature,  or  this  omission  of  the  law,  which 
creates  all  of  the  embarrassment  in  the  present  case.  From  the 
nature  of  these  duties,  no  one  can  doubt  for  a  moment  that  it 
was  the  intention  of  the  legislature  that  they  should  continue 
to  be  discharged  by  some  one,  for  upon  the  discharge  of  some 
of  them,  the  very  continuance  of  the  State  government  depends. 
In  this  connection  it  may  be  proper  to  refer  to  some  of  these 
duties,  which  the  clerk  of  the  County  Commissioners'  Court 
was  required  to  perform  ex  officio.  By  the  10th  section  of  the 
8Tth  chapter  Eev.  St.  he  was  required  to  issue  notices  of  all 
elections,  both  general  and  special.  By  the  24th  section  of  the 
same  chapter,  the  poll-books  are  required  to  be  returned  to  the 
same  clerk  ;  and  by  the  25th  section,  he,  together  with  two  justices 
of  the  peace,  is  required  to  canvass  the  votes,  upon  which  it  is 
made  the  duty  of  the  clerk  to  issue  certificates  of  election  to 
members  of  the  general  assembly  and  county  officers,  who  are 
found  to  be  elected.  By  the  26th  section,  it  is  provided,  that 
when  two  or  more  counties  are  embraced  in  one  representative 
or  senatorial  district,  the  clerks  of  the  County  Commissioners' 
Courts  of  the  several  counties,  are  required  to  meet  at  the  county 
seat  of  the  oldest  county  and  there  canvass  the  votes  of  the 
district.  The  28th  section  requires  the  clerk  to  proceed,  in  case 
of  a  tie  vote,  to  determine  by  lot  who  shall  be  declared  to  be 
elected.  The  29th  section  requires  the  clerk  of  the  County 
Commissioners'  Court  to  make  abstracts  of  the  votes  given  for 
State  officers,  and  transmit  them  to  the  office  of  the  Secretary 
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of  State.     Other  duties  were  also  required,  by  the  election  laws, 
to  be  performed  by  the  clerk ;  but  this  is  enough  for  my  present 
purpose.     These  duties,  it  will  be  perceived,  are  entirely  distinct 
from,  and  independant  of,  the  jurisdiction  or  duties  of  the  courts 
of  which  they  were  clerks,  and   were  strictly  ex  officio  duties. 
In  the  new  election  law,  passed  by  the  first  general  assembly 
under  the  new  Constitution,  and  on  the  same  day  on  which  the 
county-court   law  passed,  no    provision    whatever   is  made  for 
the  performance  of  any  of  these  duties,  except  those  prescribed 
in  the  24th  section  above  referred  to,  which  section,  with  several 
others  of  the    old    law,   incompatible  with    the    new  one,  was 
expressly  repealed  ;    and   the  i^epealing  clause  of   the  new  act 
provides — "And  such  sections  of  said  acts  as  are  not  herein 
repealed,  shall  remain  in  full  force  and  effect."     Among  the  pro- 
visions of  the  old  law,  which  was  thus  re-enancted  or  reaffirmed 
by  the  new  law,  were  those  which  required  the  clerks  of  the 
county    commissioners'    courts    to    issue    notices    of    elections ; 
and    those  which   required    the    clerks  of   the  county  commis- 
sioners' courts  of   the  several  counties    composing  an  election 
district,  to  meet  together,  and  canvass  the  v  tes  of  the  district; 
and  the  provision  which  required  the  clerks  of  the  county  com- 
missioners' courts  to  determine  the  election  by  lot,  in  case  of  a 
tie  vote ;    and    yet,  the    legislature  knew  that  thereafter  there 
would  be  no  clerks  of  county  commissioners'  courts  in  existence, 
to  perform  these  duties.     That  it  was  the  w^ill  of  the  legislature, 
that  they  should  be  performed  by  somebody,  is  certain,  and  it  is 
to  be  regretted  that  they  did  not  designate  more  clearly  than 
they  have  done,  by  whom  these  duties  should  be  performed.    As 
the  case  now  stands,  the  responsibility  is  thrown  upon  the  court, 
either  of  saying,  that  for  the  want  of  sufiicient  legislation  on  this 
subject,  no  legal  election  could  be  held  under  the  new  Constitution 
and  the  new  law,  or  else  of  determining,  from  such  lights  as  we 
have,  to  whom  these  important  duties  have  'jeen  transferred  ;  and 
that  too,  in  the  absence  of  any  express  enactment  making  the 
transfer.     Although  these  were  the  most  vitally  important,  yet, 
they  were  by  no  means  all  of  the  ex  officio  duties,  which  the 
clerks  of  the  county  commissioners'  courts  were  required  to  per- 
form ;  among  them  may  be  enumerated  the  duty  of  issuing  mar- 
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riage  licenses,  licenses  to  showmen,  groceries,  &c.,  certificates 
for  wolf-scalps,  receiving  and  filing  bonds  of  justices  of  the  peace, 
and  issuing  certificates  of  their  oflicial  character ;  and  the  last 
whicli  I  will  mention,  and  very. important,  receiving  redemption- 
money  from  sales  for  taxes.  In  no  subsequent  law  is  there  one 
word  said,  expressly  declaring  that  all  or  any  of  these  or  any 
other  like  duties,  shall  be  transferred  from  the  clerk  of  the  County 
Commissioners'  Court,  to  any  other  specified  officer;  and  yet, 
we  should  be  slow  to  believe  that  it  was  the  intention  of  the 
legislature  to  annul  all  these  laws,  by  omitting  to  provide  for 
their  execution.  We  are  of  opinion  that  such  was  not  the  in- 
tention of  the  legislature,  and  although  there  is  no  express  pro- 
vision of  law,  specially  transferring  these  duties  from  the  clerk 
of  the  County  Commissioners'  Court,  to  any  other  officer,  we 
think  there  is  sufficient  indication  of  the  legislative  will  to 
show  to  whom  they  designed  that  they  should  be  transferred. 
We  have  no  doubt  that  the  legislature  designed,  intended,  and 
understood  that  the  clerk  of  the  County  Court  be  the  successor 
of  the  clerk  of  the  County  Commissioners'  Court,  and  that  to 
him  the  old  records  should  be  transferred,  and  that  he  succeeds 
to  all  these  various  ex  officio  duties,  to  which  reference  has  been 
made.  This  legislative  intention  and  understanding  are  clearly 
manifested  in  all  the  legislation  referring  to  the  subject,  since 
the  adoption  of  the  new  Constitution.  The  County  Court  and 
the  clerk  of  the  County  Court  are  alike  treated  and  considered 
as  the  successors,  in  all  respects,  of  the  old  court  and  the  for- 
mer clerk. 

Thus  we  see  whenever  it  has  been  found  necessary  to  change 
the  law  in  relation  to  any  of  these  ex  officio  duties,  so  as  to  con- 
form to  the  new  Constitution,  they  have,  in  acts  of  the  same  date 
or  subsequent  to  the  law  organizing  the  County  Court,  designated 
the  clerk  of  the  County  Court  as  the  officer  who  shall  perform 
them,  and  that  too  when  those  duties  are  intermingled  with  and 
form  a  part  of  the  same  system  of  acts  all  of  which  were  required 
to  be  performed  by  the  clerk  of  the  County  Commissioners'  Court, 
as  in  the  case  of  the  election  laws  ;  in  changing  the  election 
from  the  viva  voce  vote  to  the  vote  by  ballot,  it  was  found  neces- 
sary to  change  the  law,  in  relation  to  the  election  returns  and 
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canvassing  the  votes  ;  and  hence  we  see  the  24th  section  of  the 
old  election  law  was  repealed  and  the  19th  section  of  the 
new  law  passed  in  its  stead,  which  section  provides  that  "the 
return  shall  be  made  to  the  clerk  of  the  County  Court,  who  shall 
proceed  to  open,  canvass,  and  pubhsh  the  return  from  eacli  pre- 
cinct, township,  or  place,  as  is  provided  bylaw."  Now  it  will 
hardly  be  believed  that  the  legislature  would  have  required  the 
new  clerk  to  have  performed  this  portion  of  the  ex  officio  duties 
relathig  to  elections,  which  was  formerly  imposed  upon  the  old 
clerk,  if  they  had  not  intended  also  that  he  should  succeed  to 
the  other  duties  constituting  a  part  of  the  same  system  ;  and  yet 
they  have  nowhere  in  express  terms  declared  that  he  should, 
and  for  the  simple  reason  that  they  understood  and  intended 
that  the  new  clerk  should  be  in  all  respects  the  successor  of  the 
old,  and  as  such  successor,  was  bound  to  perform  all  those  min- 
isterial acts  which  previously  had  been  required  of  the  clerk  of 
the  County  Commissioners'  Court.  Many  similar  indications 
are  to  be  met  with  in  the  revenue  laws  passed  since  the  adop- 
tion of  the  new  Constitution ;  and  yet,  nowhere  is  the  clerk  of  the 
County  Court  required  to  perform  any  of  those  ministerial  duties 
formerly  required  of  the  clerk  of  the  County  Commissioners' 
Court,  except  where  some  change  has  been  made  in  relation  to 
them,  or  some  new  duty  of  a  similar  character  has  been  imposed, 
when  it  has  become  necessary  to  repeat  or  designate  the  officer 
who  should  perform  them.  Take,  for  instance,  the  5th  section  of 
the  revenue  law  approved  on  the  same  day  of  the  approval  of 
the  law  organizing  the  County  Court.  In  that  section  a  new 
provision  is  made  for  the  redemption  of  land  sold  to  the  State 
for  taxes,  and  it  is  provided  that  the  redemption  shall  be  made 
to  the  clerk  of  the  County  Court,  while  that  and  the  revenue  law, 
passed  four  days  before,  are  entirely  silent  as  to  whom  redemp- 
tion shall  be  made  in  other  cases.  Indeed,  so  identical  were  the 
clerks  of  the  County  Court  and  the  clerks  of  the  County  Com- 
missioners' Court  considered  by  the  legislature,  that  they  are  men- 
tioned almost  indiscriminately  in  both  these  revenue  laws,  when 
duties  are  required  to  be  performed  by  the  county  clerk  in  their 
execution.  The  statute  fixing  fees  of  clerks  of  the  county  courts, 
which  was  also  approved  on  the  12th  of  February,  1849,  shows 
that  the  legislature  intended  that  they  should  succeed  to  those 
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various  ex  officio  duties  of  the  clerks  of  the  county  commis- 
sioners'courts.  It  provides  for  them  the  following  fees  :  "For 
each  license  and  taking  bond,  for  each  ferrj,  foil-bridge,  turn- 
pike-road, tavern,  grocery,  or  peddler,  one  dollar ;  for  each  mar- 
riage license,  fifty  cents ;  for  recording  marriage  certificate,  ten 
cents;  each  copy  of  rates  of  ferry,  toll-bridge,  or  turn-pike- 
road,  tvventy-£ve  cents ;  "  "  for  taking  depositions  and  certi- 
fying the  same  for  every  one  hundred  words,  ten  cents;  for 
taking  and  cortifying  the  acknowledgment  of  a  deed,  power 
of  attorney,  or  other  writing,  and  sealing  the  same,  twenty-five 
cents ;  for  taking  proof  in  case  of  estrays  and  granting  certi- 
ficate of  the  same,  twenty-five  cents  ;  for  registering  each  certi- 
ficate transmitted  to  him  by  a  justice  of  the  peace  in  case  of 
estrays,  ten  cents ;  for  advertising  in  each  case,  including  a  copy 
of  the  newspaper  publication,  fifty  cents;  for  trying  and  sealing 
weights  and  measures,  by  the  county  standard,  fifteen  cents,"  &c. 
Now  these  are  all  ex  officio  duties  imposed  by  former  laws  upon 
clerks  of  the  county  commissioners'  courts,  and  it  is  manifest 
that  the  legislature  did  not  in  this  law  intend,  originally  to  con- 
fer upon  the  clerks  of  the  county  courts,  power  to  perform  the 
acts,  but  fixed  the  fees,  for  the  reason  that  they  had  by  the  law 
creating  the  county  courts,  made  them  the  successors  in  all 
things  of  the  clerks  of  the  county  commissioners'  courts,  and 
thereby  authorized  them  to  perform  these  duties.  While  these 
acts,  to  which  I  have  referred  for  the  purpose  of  showing  the 
intention  of  the  legislature,  were  not  designed  to  and  may  not  of 
themselves  make  the  new  clerk  the  successor  of  the  old  one,  even 
in  reference  to  the  duties  thus  specifically  recognized,  they  serve 
to  show  what  was  the  intention  of  the  legislature  in  passing 
another  law  at  the  same  time  and  in  pari  materia  with  them. 

But  I  will  not  pursue  further  an  examination  which  has 
already  become  tedious,  of  those  la\vs  which  are  in  pari  materia 
with  the  law  creating  the  County  Court,  but  will  content  myself 
with  a  single  further  reference  to  the  latter  act,  by  which  alone  the 
clerk  of  the  County  Court  is  made  the  successor  of  the  clerk  of 
the  County  Commissioners'  Court,  and  is  thereby  authorized  to 
perform  those  ex  officio  duties,  which  had  been  conferred  upon 
the  last  mentioned  clerk,  if  he  has  such  power.  That  act  not 
only  provides  for    the  election  of  county  judges,  and    county 
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clerks,  but  it  also  provides  for  the  election  of  justices  of  the  peace 
and  constables,  in  place  of  the  old  ones  theretofore  existing ;  and 
the  last  section  declares  as  follows  :  "  On  tlie  first  Monday  of 
December,  eighteen  hundred  and  forty-nine,  the  county  judges, 
clerks  of  the  county  courts,  justices  of  the  peace,  and  constables 
provided  for  in  this  act,  shall  enter  upon  the  duties  of  their 
respective  offices,  and  on  said  day  the  term  of  office  of  the  county 
commissioners,  clerks  of  the  county  commissioners'  courts,  pro- 
bate justices  of  the  peace,  justices  of  the  peace,  and  constables, 
then  in  office,  shall  expire ;  provided  that  the  justices  of  the 
peace,  constables,  county  commissioners,  clerks  of  the  county 
commissioners'  courts,  and  probate  justices  of  the  peace,  who 
shall  be  in  office  on  the  first  Monday  in  August  next,  shall  con- 
tinue in  office  until  the  first  Monday  in  December  next,  and 
until  the  justices  of  the  peace,  county  judges,  and  clerks  of  the 
county  courts,  provided  for  in  this  act  shall  respectively  be 
elected  and  qualified."  This  section  indicates,  as  clearly  as  it 
could  be  done  without  an  express  provision  to  that  effect,  that  it 
was  the  intention  of  the  legislature  that  the  new  officers  to  be 
elected  should  succeed  to,  and  supply  the  places  of,  the  old  ones, 
who  were  to  go  out  of  office  at  the  same  time  that  the  new  ones 
came  in.  To  hold  this,  certainly  requires  no  forced  construction 
of  the  law,  and  above  all,  does  no  violence  to,  but  is  in  perfect 
harmony  with,  the  evident  legislative  intention.  The  records 
and  books  of  the  old  justices  of  the  peace  were  no  doubt  de- 
signed to  be  transferred  to  their  successors,  and  so  of  the  courts 
and  clerks.  Suppose,  for  some  cause,  that  a  county  clerk  was  not 
elected  and  qualified  on  the  first  Monda}''  in  December,  1849,  then 
the  old  clerk  continued  in  the  exercise  of  all  his  functions  and 
duties  till  a  new  county  clerk  was  elected  and  qualified,  who 
would  then  take  his  place  and  succeed  to  all  those  functions  and 
duties.  It  is  true  the  legislature  has  not  said  so  in  express  terms ; 
but  if  there  ever  was  a  case  where  the  court  was  authorized  by 
construction  to  hold  the  law  to  be  what  the  legislature  most 
manifestly  designed  it  should  be,  this  is  that  case.  It  is  the 
undoubted  duty  of  the  court  sometimes  to  look  at  consequences 
in  construing  statutes,  for  the  legislature  must  be  supposed  to 
have  had  consequences  in  view  in  passing  it.     Now  it  is  out  of 
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the  question  to  suppose  that  the  legislature,  in  the  enactment  of 
this  law,  ever  designed  to  destroy  the  means  of  carrying  out  all 
these  various  laws,  the  execution  of  which  depended  upon  the 
performance  of  those  ex  officio  duties  of  the  clerks  of  the  county 
commissioners'  courts,  and  thus  in  effect  destroy  the  license 
laws,  prevent  the  issuing  of  marriage  licenses,  interrupt  the 
execution  of  the  rev^enue  laws,  and  destroy  the  right  to  redeem 
land  sold  for  taxes,  prevent  elections  in  the  mode  prescribed  by 
law,  and,  in  fine,  interrupt  and  almost  annihilate  the  govern- 
ment itself.  Such  was  never  the  design  of  the  legislature,  and 
to  consequences  such  as  these  it  is  the  duty  of  the  court  to  look, 
before  we  give  a  construction  to  the  law  which  would  produce 
sucli  results.  Although  it  is  to  be  regretted  that  the  legislature 
has  not,  by  express  and  plain  enactment,  superseded  the  necessity 
of  construction,  in  a  matter  so  important  in  its  results,  yet  this 
court  will  not  in  such  a  case  hesitate  to  declare  the  law  to  be 
what  the  legislature  most  palpably  intended  it  should  be.  This 
is  not  the  case  where  the  legislature  merely  suppose  the  law  to 
be  one  way,  and  legislate  upon  that  hypothesis,  when  it  is  in 
fact  the  other  way,  but  it  is  affirmative  legislation,  where  we  are 
seeking  to  find  out  what  the  affirmative  will  of  the  legislature 
was ;  and  in  such  a  case,  when  that  will  is  clearly  ascertained,  we 
then  know  what  the  law  which  they  have  enacted  is,  and  it 
becomes  as  much  the  duty  of  the  court  so  to  declare  it,  as  if  it 
had  been  expressed  in  the  most  positive  and  unequivocal  terms. 

We  hold,  then,  that  the  clerks  of  the  county  courts  are  the 
proper  successors  of  the  late  clerks  of  the  county  commissioners' 
courts,  and  as  such  are  vested  with  the  powers  and  duties  con- 
ferred or  imposed  by  former  laws  upon  those  clerks  ;  and  among 
those  powers  and  duties  are  those  of  receiving  and  filing  notices 
of  agents  of  foreign  insurance  companies,  and  receiving  and 
paying  into  the  State  treasury  the  three  per  cent,  on  the  amount 
of  premiums  charged  by  such  agents  {a).  The  declaration  we  hold 
to  be  sufficient,  and  the  court  erred-  in  sustaining  the  demurrer 
to  it. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  revei^sed. 

(a)  Hayne  v.  Porter,  45  111.  R,  32u. 
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Jeremiah  Crotty,  Appellant,   v.   Edward  Collins,    Appellee. 

APPEAL  FROM  LA  SALLE. 

After  an  agreement  to  lease  premises  has  been  made,  but  the  owner  notifies 
the  applicant  for  a  lease,  that  he  cannot  take  possession  until  a  lease  is  made 
and  security  given  for  the  rent ;  if  the  applicant  subsequently  takes  pos- 
session, in  defiance  of  the  notice,  and  cultivates  a  part  of  the  premises  at  the 
same  time  with  the  owner,  he  cannot  recover  of  the  owner  in  trespass,  al' 
though  the  owner  harvested  and  retained  the  entire  crop. 

A  notice  not  to  take  possession  of  the  premises  agreed  to  be  leased,  where  the 
lessor  requires  something  further  to  done,  is  all  that  is  requisite  to  prevent 
the  lessor  from  being  dispossessed  of  the  premises. 

This  case  was  tried  at  the  November  term,  1851,  of  the  La 
Salle  Circuit  Court,  before  T.  L.  Dickey,  Judge,  and  a  jury,  and 
resulted  in  a  verdict  and  judgment  for  Collins  for  $300.  The 
defendant  made  a  motion  for  a  new  trial,  which  was  overruled, 
the  defendant,  Crotty,  excepted,  and  took  an  appeal.  The  facts 
of  the  case  will  sufficiently  appear  in  the  opinion  of  the  court. 

Glover  &  Cook  and  E.  iS.  Leland,  for  appellant. 

A.  Hoes  and  J.  H,  McGregor,  for  appellee. 

Caton,  J.  The  declaration  was  in  trespass  quare  clausum 
/regit,  setting  out  the  abuttals  of  the  locus  in  quo.  To  which 
the  defendant  pleaded  the  general  issue,  and  also  liheratn  tene- 
mentum.  To  which  the  plaintiff  replied  double:  first,  by  taking 
issue  generally  on  the  defendant's  pleas ;  to  the  second  plea  he 
replied  a  demise  from  the  defendant,  and  that,  under  the  demise, 
he  was  lawfully  possessed  of  the  premises  when  the  defendant 
committed  the  trespass  complained  of  Then  by  leave  of  the 
court,  the  defendant  rejoined  double  :  first,  taking  issue  on  the 
demise;  and  second,  denying  the  possession,  as  was  alleged  in 
the  replication.  A  verdict  was  found  for  the  plaintiff,  which  the 
court  refused  to  set  aside  upon  plaintiff  complying  with  a  con- 
dition, which,  upon  the  view  which  we  are  disposed  to  take  of 
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the  case,  it  is  not  necessary  particularly  to  state.     To  this   deci- 
sion the  defendant  excepted. 

The   bill  of    exceptions  shows  that  the   defendant    was  the 
owner  and  posessed  of  a  large  field,  of  which  the   locus'  in   quo 
formed  a  part ;  that  in  December,  1849,  a  verbal  agreement  was 
entered  into  between   the  plaintiff  and  defendant,  that  the  de- 
fendant would  let  the  plaintiff  have  and  occupy  the  forty  acres 
in  question  fur  one  or  two  years,  as  the  plaintiff  should  wish,  at 
an  annual  rent  of  twenty  dollars ;  that  the  defendant  should  re- 
pair the  fences,  and  let  the  plaintiff  into  possession  in  the  spring 
of  1850 ;  that  afterwards,  and  before  the  plaintiff"  had  entered 
into  the  possession  of  the  premises,  the   defendant  requested  the 
plaintiff' to  enter  into  a  written  contract  on  the  subject,  with  the 
plaintiff's  mother  as  security,  and  forbade  the  plaintiff  entering 
into   possjession  till  such  a   contract  should  be  executed.     The 
evidence,  as  given  in  the  bill  of  exceptions,  further  showed  that 
the  plaintiff's  servant,  by  his  direction,  in  the  month  of  April, 
1850,  and  before  any  ploughing  had  been  done  on  the  premises, 
let  down  the  fence  inclosing  the  field,  and  was  about  to  drive  in 
a  team  for  the  purpose  of  ploughing  for  the  plaintiff,  when  the 
defendant  came  and  forbade  him,  saying   "  You  must  not  go  in 
there  till  they  have  signed  the  writing,"  when  the  servant  went 
away.     On  the  following  day  the  plaintiff  and  his  servant  went 
to  the  premises,  and  when  they  were  about  going  into  the  field 
the  defendant  again  came  and  forbade  them,  when  the  plaintiff 
replied  to  the  defendant,  "  I  am  going  in,  and  you  may  drive  us 
out  if  you  can,"   and  they  went  in  and  proceeded  to  plough  the 
field  for  a  crop  of  corn.     This  was  the  first  ploughing  done  on 
the  premises  that  spring.     The  testimony  also  shows  that  a  crop 
of  corn  was  raised  upon  the  premises  that  season  ;  that  each 
planted  a  part  of  the  ground,  and  each  planted  and  cultivated  a 
part  of  the  corn,  each  claiming  the  possession  and  right  to  the 
whole;  that  sometimes  both  parties  with  their  servants  were  at 
work  upon  the  crop  of  corn  at  the  same  time,  in  different  por- 
tions of  the  field.     After  the  corn  was  ripe,  the  plaintiff  went 
with  his  wagon  and  horses  and  picked  a  part  of  a  load  of  the 
corn,  and  left  them  temporarily,  when  the  defendant  took  posses- 
sion of  them,  drove  them  up  to  his  house,  and  impounded  the 
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horses.     Tlie  defendant   took  off  the    entire    crop,    which   was 
worth  about  three  hundred  dollars. 

The  only  question  which  we  tshall  consider  is,  whether,  from 
this  state  of  facts,  the  plaintiff  was  entitled  to  recover.  We 
think  not.  It  may  be  admitted  that  there  was  sufficient  evi- 
dence to  establish  the  demise,  but  it  is  clear  that  before  the  plain- 
tiff attempted  to  take  possession  under  the  lease,  it  was  repudi- 
ated by  the  defendant  unless  the  defendant  obtained  security  for 
the  payment  of  the  rent.  Nor  did  the  plaintiff  ever  obtain 
peaceable  possession  of  the  premises,  either  as  tenant  under  the 
demise  or  in  any  other  capacity.  When  he  attempted  to  take 
possession,  first  by  his  servant  and  then  by  himself,  the  defend- 
ant was  there  on  both  occasions  and  forbade  him,  and  resisted 
him  so  far  as  the  law  would  require  him  to  resist.  He  was  not 
bound  to  resist  with  the  strong  hand,  or  subject  himself  to  per- 
sonal violence,  in  order  to  prevent  the  party  from  taking  posses- 
sion under  the  lease.  He  was  not  bound  to  commit  a  breach 
of  the  peace,  and  the  resistance  which  he  did  make  was  as 
effectual  to  protect  him  from  being  dispossessed  as  if  he  had 
used  actual  force  in  his  resistance.  The  premises  were  not  va- 
cant, as  was  assumed  on  the  argument,  for  Crotty  was  and  had 
been  for  a  long  time  in  the  actual  possession,  and  he  was  present 
protecting  that  possession  by  an  actual  resistance  of  the  intru- 
sion made  upon  him.  This  is  not  the  case  of  a  lessee,  with  the 
right  of  possession,  making  a  peaceable  entry  into  vacant  and 
unoccupied  premises.  Nor  was  the  occupancy,  which  the  plain- 
tiff did  obtain  by  violence,  exclusive  and  entire,  for  the  defend- 
ant cultivated  the  ground  and  tended  the  crop  as  much  as  the 
plaintiff  did.  He  never  at  any  time  abandoned  or  gave  up  his 
possession  to  the  plaintiff,  but  continued  as  before  in  the  use 
and  occupancy  of  the  field.  The  case  is  even  much  stronger  for 
the  defendant  than  as  if  he  had  abandoned  the  premises  after  the 
forcible  entry  made  by  the  plaintiff  and  left  him  to  the  exclusive 
cultivation  thereof,  and  even  then  he  would  not  be  entitled  to  re- 
cover unless  the  jury  might  infer,  from  the  circumstances  and 
his  subsequent  conduct,  that  he  peaceably  acquiesced  in  the  pos- 
session taken.  Here  there  can  be  no  pretence  of  any  such  ac- 
quiescence. It  takes  something  more  to  make  out  a  change  of 
72 
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possession  than  is  required  to  establish  the  continuance  of  a 
possession.  Although  the  plaintiff  may  have  been  entitled  to 
the  possession,  he  became  himself  a  trespasser  upon  the  actual 
and  open  possession  of  the  defendant,  when  he  entered  with  a 
strong  hand  in  the  face  and  defiance  of  the  immediate  and 
direct  protestations  and  resistance  of  the  defendant,  who  was  there 
all  the  time  maintaining  his  exclusive  control.  If  the  plaintiff 
was  wronged  by  the  violation  of  the  agreement,  it  was  not  his 
place  to  undertake  to  right  himself  by  violence.  The  agree- 
ment to  lease  was  executory ;  and  the  only  rights  he  could  ac- 
quire under  it,  until  he  could  obtain  the  peaceable  possession  of 
the  demised  premises  by  the  consent  or  abandonment  of  the 
defendant,  was  a  right  of  action  against  Crotty  for  his  violation 
of  the  agreement.  ^The  evidence  here  given  shows  that  the  con- 
tinued possession  was,  during  the  whole  time,  in  the  defendant, 
and  not  in  the  plaintiff;  and  we  cannot  doubt  for  a  moment 
that  the  defendant  was  entitled  to  a  verdict.  There  were  some 
other  questions  made  at  the  bar  in  the  discussion  of  the  evi- 
dence, but,  as  this  seems  to  us  conclusive,  we  deem  it  unneces- 
sary to  advert  to  them.  The  judgment  of  the  Circuit  Court 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


William  S.  Moss,  Appellant,  v.  Thompson  J.  S.  Flint  et  al.. 

Appellees. 
APPEAL  FROM  TAZEWELL. 

The  Circuit  Court  may,  on  an  appeal  from  a  justice  of  the  peace,  allow  an 

amendment  of  the  original  summons ;  especially  if  therfe  is  any  thing  in  the 

proceedings  to  amend  by. 
A  mistake  in  the  Christian  name  of  one  of  several  plaintiffs,  should  be  taken 

advantage  of  by  plea  in  abatement;  it  is  too  late  to  raise  such  an  objection 

after  trial  upon  the  merits,  before  a  justice  of  the  peace. 
In  order  to  bring  the  evidence  offered  on  the  trial  before  the  Supreme  Court, 

it  must  be  contained  in  a  bill  of  exceptions,  or  so  referred  to  and  by  express 
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terms  made  part  of  the  bill,  in  such  way  that  it  shall  clearly  be  presented  un- 
der the  sanction  of  the  judge  who  tried  the  cause. 

Tpiis  cause  was  heard  before  Davis,  Judge,  and  a  jury,  at  the 
September  te?m,  1851,  of  the  Tazewell  Circuit  Court. 
The  opinion  of  the  court  contains  a  statement  of  the  case. 

N.  H.  PuKPLE,  for  appellant. 
IT.  O.  Merriman,  for  appellees. 

Trumbull,  J.  This  was  an  action  originally  commenced  be- 
fore a  justice  of  the  peace  on  an  account  in  favor  of  "Thomp- 
son J.  S.  Flint,  Daniel  J.  T.  Thompson,  and  Richard  Flint, 
partners,  under  style  of  Flint  &  Co."  The  summons  issued  by 
the  justice  required  the  defendant  to  answer  the  complaint  of 
"Thompson  J.  S.  Flint,  David  J.  S.  Thompson,  and  Richard  T. 
Flint,  partners,  under  style  of  Flint  &  Co." 

At  the  return-time  of  the  summons  before  the  justice,  both 
parties  appeared,  and  by  consent  the  cause  was  continued  till 
another  day,  when  a  trial  was  had  and  judgment  entered  against 
the  defendant  for  seventy-eight  dollars  and  costs. 

The  defendant  appealed  to  the  Circuit  Court,  w'here,  after 
several  continuances,  he  filed  exceptions  to  a  deposition  taken 
by  plaintiflfs ;  because  it  did  not  appear  to  have  been  taken  in  a 
cause  between  the  parties  named  in  the  original  summons  issued 
by  the  justice  of  the  peace;  and,  therefore,  the  Circuit  Court, 
on  motion  of  the  plaintiffs,  allowed  the  original  summons  to  be 
amended  by  changing  the  name  of  David  J.  S.  Thompson  to 
Daniel  J.  S.  Thompson ;  and  the  allowing  of  this  amendment 
presents  the  only  question  in  the  case. 

With  the  exception  of  some  of  the  middle  letters  in  a  few 
instances,  which  are  not  material,  it  having  been  often  held  that 
a  middle  letter  constitutes  no  part  of  a  person's  name,  the  names 
of  the  plaintiffs  are  correctly  written  in  all  the  proceedings  ex- 
cept in  the  original  summons. 

An  examination  of  the  record  shows  this  to  have  been  the 
case  upon  the  docket  of  the  justice,  in  the  judgment  entered  by 
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him,  in  the  appeal-bond  given  by  the  defendant,  in  the  transcript 
sent  to  the  Circuit  Court,  and  in  the  summons  issued  by  that 
court  to  the  appellees. 

If  any  amendment  of  the  original  summons  was  necessary, 
after  all  these  proceedings,  there  can  be  no  doubt  of  the  author- 
ity of  the  Circuit  Court  to  allow  it.  The  account  filed  with  the 
justice  of  the  peace  had  the  names  of  the  plaintiffs  correctly 
written,  and  they  were  moreover  described  as  "  partners,  under 
style  of  Flint  &  Co.,"  both  in  the  account  and  summons  which 
was  issued.  The  defendant  knew  full  well  when  he  was  sum- 
moned to  answer,  and  could  not  have  been  surprised  by  the 
amendment.  David  was  written  for  Daniel,  as  clearly  appears, 
by  misprision  of  the  magistrate.  The  account  on  file  afibrded 
something  to  amend  by.  Not  to  allow  the  amendment,  under 
the  circumstances  of  this  case,  would  demand  a  precision  and 
nicety  in  proceedings  before  justices  of  the  peace  scarcely  re- 
quired by  the  strictest  rules  of  special  pleading  in  a  court  of  record, 
and  would  ha,ve  been  directly  in  the  teeth  of  the  statute,  which 
declares  that  in  the  Circuit  Court  "  no  exception  shall  be  taken 
to  the  form  or  service  of  the  summons  issued  by  the  justice  of 
the  peace,  nor  to  any  proceedings  before  him," 

There  is,  however,  another  conclusive  answer  to  the  defend- 
ant's objection  to  the  amendment  of  the  summons,  as  well  as 
his  motion  in  arrest  of  judgment.  His  objection,  that  there  was 
a  mistake  in  the  Christian  name  of  one  of  the  plaintiffs,  if  it 
could  have  availed  him  at  any  time  in  this  case,  came  entirely 
too  late.  Such  a  mistake  can  only  be  taken  advantage  of  by 
plea  in  abatement,  and  it  was  too  late  to  raise  the  objection,  for 
the  first  time,  after  going  to  trial  upon  the  merits  before  the 
justice.  1  Chitty's  Plead.  451 ;  Salisbury  v.  Gillett,  2  Scam. 
290. 

The  question  sought  to  be  raised  upon  the  exclusion  of  cer- 
tain depositions  of  the  defendant,  is  not  presented  by  the  record. 
The  depositions  are  not  contained  in  or  made  part  of  the  bill  of 
exceptions.  They  are  not,  therefore,  properly  before  us,  and  we 
cannot  know  but  they  may  have  been  wholly  irrelevant,  and 
therefore  properly  excluded.  In  order  to  bring  the  evidence 
offered  on  the  trial  before  this  court,  it  must  be  contained  in  a 
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bill  of  exceptions  signed  and  sealed  by  the  judge ;  or,  at  all 
events,  if  not  incorporated  into  the  bill  of  exceptions,  which  is 
the  correct  practice,  it  must  be  particularly  referred  to,  and,  by 
express  terras,  made  part  of  the  bill  in  such  a  way  that  it  shall 
clearly  come  before  this  court  under  the  sanction  of  the  judge 
who  tried  the  cause.  It  is  by  virtue  of  the  signature  and  seal 
of  the  judge,  that  the  papers  not  otherwise  constituting  part  of 
the  record  are  incorporated  into  it,  and  not  in  consequence  of 
their  being  copied  into  the  record  by  the  clerk  who  makes  out 
the  transcript.  McLaughlin  v.  Walsh,  3  Scam.  185 ;  Petty  v. 
Scott,  5  Gilm.  209;  Mogher  v.  Howe,  12  111.  379. 

Judgment  affir7ned. 


Edwakd  D.  Kemp,  Appellant,  v.  Hiram  Humphreys,  Appellee. 

APPEAL  FROM  BUREAU. 

Parties  have  the  right  to  make  their  own  contracts,  making  the  time  of  their 
performance  material,  so  that  a  failure  to  perform  at  the  time,  will  avoid  the 
agreement. 

A  court  of  equity  has  no  power  to  enforce  a  specific  execution  of  a  contract 
contrary  to  the  clearly  expressed  intention  of  the  parties. 

A  STATEMENT  of  the  facts  will  be  found  in  the  opinion  of 
Judge  Trumbull. 

The  decree  in  this  case  was  entered  by  T.  L.  Dickey,  Judge, 
at  March  term,  1852,  of  the  Bureau  Circuit  Court. 

M.  T.  Peters  and  E.  S.  Leland,  for  appellant. 

Glover  &  Hooker,  for  appellee, 

Trumbull,  J.  Humphreys  filed  his  bill  to  compel  a  specific 
performance  of  the  following  agreement : 

"This  article  of  agreement,  made  and  entered  into  this  twelfth 
day  of  April,  one  thousand  eight  hundred  and  fifty-one,  by  and 
between  E.  D.  Kemp  of  the  one  part,  and  Hiram  Humphreys 
of  the  other  part,  witnesseth  that  the  said  Kemp  does  agree  to 
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make,  nnto  the  said  Humphreys,  his  heirs,  or  assigns,  a  good 
and  sufficient  deed  of  the  west  half  of  the  south-west  quarter 
of  section  twenty-four,  at  the  end  of  three  months  from  this 
date,  or  sooner,  if  payment  shall  be  made  of  one  hundred  and 
ten  dollars,  and  the  interest  thereof  from  this  date,  at  ten  per 
cent.  An  uncompliance  on  the  part  of  said  Humphreys,  at  said 
date,  this  shall  null  this  article,  and  the  unperformance  on  the 
part  of  said  Kemp  shall  be  the  damages  to  be  paid  to  said 
Humphreys.  In  witness  our  hands  and  seals,  the  year  and  day 
above.  "  Edward  D.  Kemp,    [seal.] 

"  John  G.  Reed.  "  Hiram  Humphreys,  [seal.] 

"  John  Cain." 

The  bill  alleges,  that  the  township  and  range  were  omitted 
by  mistake  to  be  inserted  in  the  agreement,  and  asks  to  have  it 
in  .  that  respect  corrected ;  that,  before  the  end  of  the  three 
months  within  which  the  money  was  to  be  paid  Humphreys 
went  to  Kemp,  and  prevailed  upon  hira  to  agree  to  prolong  the 
time  for  the  payment  of  the  money  for  one  month  beyond 
that  which  was  fixed  by  the  agreement,  he,  the  complainant, 
agreeing,  at  the  same  time,  to  pay  interest  at  ten  per  cent,  till 
paid ;  that,  in  consequence  of  said  agreement  to  prolong  the 
time,  complainant  suffered  the  day  fixed  by  the  written  agree- 
ment to  pass  without  a  tender  of  the  money ;  but,  on  the  sixth 
of  August  following,  and  before  the  expiration  of  the  month  for 
which  the  payment  had  been  prolonged,  he  tendered  to  the  de- 
fendant the  said  sum  of  one  hundred  and  ten  dollars  and  inte- 
rest, and  demanded  a  deed,  but  the  defendant  refused  either  to 
receive  the  money  or  make  the  deed  ;  and  that,  on  the  faith  of 
said  written  agreement,  he  took  possession  of  the  laud  agreed  to 
be  conveyed,  and  had  made  valuable  improvements  on  the  same. 
The  bill  waives  the  answer  under  oath,  and  prays  that  the  de- 
fendant be  compelled  to  execute  a  conveyance  for  the  premises 
in  question. 

The  answer  of  the  defendant  admits  the  making  of  the  writ- 
ten agreement,  but  denies  all  the  other  material  allegations  of 
the  bill ;  and  insists  that,  if  any  such  parol  agreement  for  the 
extension  of  time  was  made,  as  the  complainant  alleged,  it  M^as 
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void  by  the  statute  of  fraiuls.  A  replication  was  filed  to  the 
answer,  and  the  case  was  heard  on  bill,  answer,  exhibits,  and  de- 
positions. One  witness  testified  that,  about  the  12th  day  of 
July,  1851,  he  inquired  of  Kemp,  who  was  then  at  the  house  of 
witness,  whether  he  was  going  to  wait  on  Mr.  Humphreys ;  to 
which  Kemp  replied,  that  "  he  was  going  to  wait,  but  did  not 
say  how  long  he  was  going  to  wait."  Another  witness  testified 
that,  some  time  in  the  early  part  of  July,  he  heard  Kemp  say  he 
had  sold  a  lot  of  land  to  Mr.  Humphreys,  and  "  had  agreed  to 
wait  on  the  old  man  ;  but  did  not  say  how  long."  A  third  wit- 
ness stated  that,  "in  the  latter  part  of  June,  1851,  Mr.  Humphreys 
came  to  Mr,  Kemp's  house,  and  said  he  had  not  got  the  money 
for  that  land  ;  said  he  had  about  fifteen  days  on  the  article.  He 
said,  he  had  a  son-in-law.  East,  and  he  would  write  that  day  to 
him  for  the  money.  He  said  it  would  take  about  fifteen  days 
for  a  letter  to  go  to  him,  and  the  same  time  for  it  to  come  back. 
It  would  take  about  a  month  to  get  it.  He  said  he  would  not 
wait  another  moment  or  hour  after  it  returned,  Mr,  Hum- 
phreys said  it  would  accommodate  him  very  much,  Mr,  Kemp 
said  he  did  not  think  he  would  ;  and  if  he  should,  it  would  not 
avail  any  thing  unless  it  was  entered  upon  the  article,  Mr. 
Humphreys  said,  of  course  not.  Then  Mr.  Humphreys  went  olf." 
This  was  all  the  evidence  in  reference  to  a  postponement  of  the 
time  of  payment,  and  it  was  all  given  by  witnesses  examined 
by  and  on  behalf  of  complainant. 

The  Circuit  Court  entered  a  decree  in  accordance  with  the 
prayer  of  the  bill ;  and  the  entry  of  that  decree  is  assigned  for 
errror. 

That  time  was  made  material  in  the  contract  between  the 
parties  is  very  clear,  not  only  from  the  terms  of  the  article  itself, 
which  declares  that  a  non-compliance  by  Humphreys  in  paying 
the  sum  stipulated  and  interest  at  the  date  specified  shall  render 
it  null,  but  that  it  was  so  intended  is  manifest  from  the  subse- 
quent conduct  of  the  parties  ;  for  why  should  Humphreys  apply 
for  an  extension  of  time,  (and  both  parties  admit  that  such  ex- 
tension would  amount  to  nothing  unless  entered  on  the  article,) 
if  they  did  not  suppose  that  the  contract  would  be  avoided  by 
a  failure  on  the  part  of  Humphreys  to  pay  the  money  at  the  time 
specified  ? 
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Parties  have  the  right  to  make  their  own  contracts,  and  may, 
if  they  think  proper,  make  the  time  of  their  performance  material, 
so  that  a  faihire  to  perform  at  the  time  will  avoid  the  agreement. 
Benedict  v.  Lynch,  1  Johns.  Ch.  Rep.  370 ;  Smith  v.  Brown, 
5  Gilm.  314  {a). 

The  only  question  is,  is  time  of  the  essence  of  the  contract, 
and  did  the  parties  so  intend  ?  If  so,  a  court  of  equity  is  bound 
by  tlie  contract  as  the  parties  made  it,  and  has  no  authority  to 
substitute  for  it  another  and  a  different  agreement.  Humphreys 
having  failed  to  make  the  payment  at  the  time  specified,  it  is 
clear  that  he  cannot  have  a  specific  performance  of  the  agreement, 
unless,  as  insisted,  the  time  for  the  payment  of  the  money  was 
extended  by  a  subsequent  agreement. 

Admitting  that  an  agreement,  required  by  the  statute  of 
frauds  to  be  in  writing,  may  be  varied  in  a  material  part  by  a 
subsequent  parol  agreement,  and  a  specific  performance  of  the 
agreement  as  varied  be  subsequently  enforced,  which  is  by  no 
means  a  settled  point,  still  the  complainant  in  this  case  must 
fail  for  another  reason.  The  evidence  wholly  fails  to  show  an 
agreement  to  extend  the  time  for  the  payment  of  the  money 
beyond  the  period  specified  in  the  written  contract.  Two 
witnesses  testify  that  Kemp  told  them  he  had  sold  the  land  to 
Humphreys,  and  had  agreed  to  wait  with  him.  Whether  this 
agreement  to  wait  had  reference  to  the  original  credit  given  in 
the  written  contract,  or  to  an  extension  of  that  credit,  is  altogether 
uncertain,  and  it  falls  far  short  of  proving  an  agreement  to  extend 
the  time  for  the  payment  one  month  beyond  the  original  credit, 
as  alleged  in  complainant's  bill.  The  testimony  of  the  other 
witness  shows  that  so  far  from  extending  the  time  fixed  by  the 
written  contract  for  the  payment  of  the  money,  Kemp,  when  ap- 
plied to  by  Humphreys  to  do  so,  said  he  did  not  think  he  would ; 
and  both  admitted  that  a  promise  to  extend  the  time  would 
amount  to  nothing  unless  entered  on  the  article.  The  strong 
and  almost  irresistible  inference  from  this  is,  that  Kemp  never 
did  agree  to  extend  the  time,  else  it  would  have  been  entered  on 
the  article. 

There  is  another  point  of  view  in  which  complainant  is  not 
entitled  to  the  relief  he  seeks.  The  contract  in  substance  pro- 
Co)  Morgan  v.  Herrick,  21  HI.  R.,  495;  Milnor  v.  Willard,  Zi  111.  R.,  40;  Stow  v.  Russell,  38 
111.  R.,  33. 
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vides,  though  it  is  informally  expressed,  that  the  consequence  of 
a  non-performance  on  tlie  part  of  Kemp  shall  be  the  damages 
that  Humphreys  sustains  thereby.  This  would  seem  to  exclude 
the  idea  of  a  specific  performance  of  the  contract,  or  of  any  other 
remedy  for  a  breach  of  it  than  an  action  for  damages. 

The  parties  had  the  same  right  to  limit  Kemp's  liability  in 
case  of  his  refusal  to  make  the  deed,  as  they  had  to  make  the 
time  of  payment  by  Humphreys  material ;  and  having  done  so, 
a  court  of  equity  has  no  power  to  enforce  a  specific  execution  of 
the  contract,  contrary  to  the  clearly-expressed  intention  of  the 
parties. 

The  question  of  improvements  can  cut  no  figure  in  the  case, 
for  the  reason  that  the  complainant  has  failed  to  prove  any  parol 
contract  of  purchase,  and  they  cannot  avail  him  under  the  writ- 
ten contract,  because  he  failed  to  comply  with  it. 

Decree  reversed,  and  bill  dismissed. 

Decree  reversed. 

Caton,  J.,  dissented. 


Leandkr  Lawkence,  Appellant,  v.  William  P.  Cowles,  Appel- 
lee. 

APPEAL  FROM  JO  DAVIESS. 

Where,  by  the  terms  of  a  contract,  a  party  can  discharge  himself  by  paying  the 
real  amount  due,  the  transaction  is  not  obnoxious  to  the  statute  against 
usury. 

Where  goods  are  purchased  by  A  upon  a  letter  of  credit  from  B,  the  goods  be- 
ing charged  on  the  books  of  the  vendor  to  B,  B  giving  his  individual  note 
for  the  amount  of  goods  sold ;  these  facts  authorize  the  conclusion,  that  the 
goods  were  sold  exclusively  on  the  credit  of  B. 

This  was  an  action  instituted  in  the  Jo  Daviess  county  Cir- 
cuit Court,  to  recover  the  amount  of  a  promissory  note  for  $500, 
made  by  the  appellant,  and  payable  to  the  appellee.  The  decla- 
ration is  in  the  usual  form,  and  the  pleas  were  non  assumpsit 
and  usury  ;  a  demurrer  was  interposed  to  the  plea  of  usury, 
which  was  sustained  by  the  court. 
73 
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Tlie  other  branch  of  the  defence  to  the  note  on  the  trial  was, 
that  Lawrence,  the  appellant,  agreed  to  guai-antee  the  payment 
of  an  amount  not  exceeding  $500  for  one  Wellington,  and  that 
said  note  was  given  merely  as  collateral  security  for  the  payment 
by  Wellington  of  said  sum.  And  that  Lawrence  was  not  liable 
on  said  note,  by  reason  of  said  guaranty. 

First,  Because  Cowles,  the  appellee,  had  trusted  Wellington 
for  a  much  larger  sum  than  $500  ;  and,  secondlj^,  because  the 
bill  of  goods  for  which  said  guaranty  was  given,  was  paid  for 
by  Wellington  to  said  appellee,  Cowles,  and  because  a  much 
larger  sum  than  $500  was  paid  to  Cowles  by  Wellington  both 
before  and  after  the  maturity  of  the  note. 

This  cause  was  heard  by  Sheldon,  Judge  (a  jury  having  been 
waived),  at  November  term,  1851,  of  the  Jo  Daviess  Circuit 
Court. 

HiGGiNs  &  Strother  and  B.  C.  Cook,  for  appellant. 
E.  S.  Leland,  for  appellee. 

TaEAT,  C.  J.  This  was  an  action  of  assumpsit  brought  by 
Cowles  against  Lawrence.  The  declaration  was  on  a  promis- 
sory note,  made  by  the  defendant  to  the  plaintiff,  bearing  date 
at  St.  Louis,  on  the  22d  day  of  June,  1847,  for  $500,  at  four 
months,  with  ten  per  cent,  interest  after  maturity.  The  first 
plea  was  non  assumpsit.  The  second  plea  alleged  in  substance, 
that  the  note  was  made  in  the  State  of  Illinois,  and  that  the 
plaintiff  corruptly  contracted  to  receive  more  than  six  per  cent, 
interest  thereon  after  maturity.  The  court  sustained  a  demurrer 
to  this  plea.  The  cause  was  submitted  to  the  court  at  the  No- 
vember term,  1851,  and  a  judgment  rendered  in  favor  of  the 
plaintiff  for  $398.92.     The  defendant  prosecuted  an  appeal. 

The  demurrer  was  properly  sustained  to  the  second  plea.  The 
only  pretence  for  holding  the  contract  usurious,  was  the  fact  that 
a  greater  rate  of  interest  than  the  law  allowed  was  to  be  paid 
after  the  note  became  due.  That  circumstance  did  not  taint 
the  transaction  with  usury.  The  interest  was  in  the  nature  of  a 
penalty,  to  secure  the  punctual  payment  of  the  debt.  It  was  in 
the  power  of  the  maker  to  avoid  the  payment  of  interest  alto- 
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gether,  by  the  prompt  payment  of  the  principal.  Where,  by  tlie 
terms  of  a  contract,  a  party  can  discharge  himself  by  paying  the 
real  amount  due,  the  transaction  is  not  obnoxious  to  the  statute 
against  usury.  On  this  point,  the  law  seems  to  be  well  settled. 
Roberts  v.  Tremayne.  3  Croke,  507;  Floyer-y.  Edwards,  1  Cowp, 
112;  Wells  v.  Girling,  1  Brod.  &  Bingh.  447;  Bacon's  Ab.,  title, 
Usury,  letter  C. ;  Cutler  v.  How,  8  Mass.  257 ;  Gambriel  v.  Doe, 
8  Blackf.  140  (a). ' 

Did  the  evidence  warrant  the  judgment  of  the  court  ?  The 
plaintiff  read  in  evidence  a  promissory  note  corresponding  with 
the  one  described  in  the  declaration.  The  defendant  then  in- 
troduced the  deposition  of  Freligh,  who  swore,  in  substance, 
that,  a  short  time  previous  to  the  date  of  the  note,  he  received  a 
letter  from  the  defendant,  who  resided  at  Galena,  Illinois,  re- 
questing him  to  say  to  the  plaintiff,  who  was  a  wholesale  mer- 
chant in  St.  Louis,  that  he,  defendant,  would  be  responsible  to 
plaintiflP  to  an  amount  not  exceeding  $500  for  groceries  he 
might  sell  to  Wellington,  on  four  months'  credit ;  which  letter 
witness  read  to  plaintiff,  and  he  sold  Wellington  the  goods. 
Plaintiff  brought  witness  the  note  in  question,  and  witness  got 
the  defendant  to  sign  it,  and  returned  it  to  the  plaintiff.  It  was 
the  impression  of  witness  that  plaintiff  agreed  to  appl}^  the  first 
moneys  received  from  Wellington  to  the  payment  of  the  note. 
Plaintiff  told  witness  in  the  spring  of  1849  that  the  note  was 
nearly  half  paid.  Witness  has  heard  plaintiff  say  that  Welling- 
ton owed  him  nothing  when  the  goods  were  purchased  for  which 
the  note  was  given,  and  that  he  credited  Wellington  at  the  same 
time  for  other  goods.  In  November,  1849,  plaintiff'  told  witness 
that  Wellington  had  purchased  goods  of  him  on  credit  at  differ- 
ent times  after  the  note  was  given,  and  was  still  owing  him  on 
account.  Witness,  at  the  same  time,  at  the  request  of  defend- 
ant, asked  plaintiff  for  a  statement  of  moneys  received  by  him 
of  Wellington,  and  plaintiff  made  a  statement  from  his  books 
of  payments  made  by  Wellington  in  1837,  as  follows  : 

"  Received  of  Wellington  July  24th,  cash,  $200  ;  July  29th, 
L.  L.  note,  $500 ;  August  10th,  cash,  $400  ;  September  6th, 
cash,  $40 ;  October  19th,  cash,  $22.53  ;  December  4th,  cash, 
$581.50." 

(a)  Delano  v.  Rood,  1  Gil.  R.,  690 ;  Barnes  v.  Whitaker,  22  III.  R.,  607;  Smith  v.  Whitaker,  23 
111.  R.,  367;  Gould  v.  Bishop  Hill  Co.,  .35  111.  R.,  325. 
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The  defendant  also  read  in  evidence  the  following  letter : 

"  St.  Louis,  April  6th,  1849. 

"Mr.  L.  Lawrenck,  Galena,  III. 

"Dear  Sir, —  Mr,  Alfred  Yinton,  agent  for  Lyon,  Shorb,  & 
Co.,  having  failed  to  collect  jonr  note  (in  my  favor,  dated  June 
22d,  184Y,  for  $500)  from  Mr.  Wellington,  has  handed  it  back 
to  me.  Mr.  Faul,  who  had  the  note  at  Peru,  informs  me  that 
Mr.  Wellington  has  removed  to  Chicago,  and  all  further  hopes 
of  getting  the  money  from  him  are  at  an  end.  Lie  owes  me 
several  hundred  dollars,  which  I  have  no  hopes  at  present  of  get- 
ting, and  will  thank  you  for  any  information  which  may  lead  to 
obtaining  security.  Mr.  Freligh  informs  me  that  he  will  write 
you  to-day,  but  I  have  thought  best  to  write  also,  giving  you 
such  information  as  I  think  will  at  all  refer  to  the  matter.  Your 
attention  to  this  matter  will  oblige, 

"  Yours,  respectfully,  "  William  P.  Cowles." 

The  plaintiff  then  read  the  deposition  of  Cole,  who  stated 
he  was  the  bookkeeper  of  plaintiff  in  1847;  that  there  was  an 
account  on  the  books  against  defendant,  for  which  he  gave  his 
notes.  One  note  was  dated  in  March,  1847,  and  is  nearly  paid  ; 
the  other  was  dated  the  22d  of  June,  1847,  for  $500.  The 
books  do  not  show  that  Wellington  made  any  payments  on  the 
notes.  Wellington  bought  the  goods  and  paid  some  money. 
Defendant  gave  notes  for  part  of  the  goods  bought  by  WeUing- 
ton,  and  the  account  was  under  the  defendant's  name.  The 
last  note  appears  to  the  credit  of  defendant  in  July,  1847. 

It  is  insisted  that  the  note  was  given  as  collateral  security 
for  the  payment  of  the  first  goods  obtained  by  WeUington, 
and  that  the  amount  was  fully  discharged  by  the  payments 
subsequently  made  by  him  ;  in  other  words,  that  the  plaintiff 
had  one  continuous  account  against  Wellington,  and  that  the 
payments  made  from  time  to  time  extinguished  the  items  on  the 
debit  side  of  the  account  in  the  order  in  which  they  accrued. 
But  we  think  the  circuit  judge  was  authorized  by  the  evidence 
to  conclude,  that  the  first  goods  procured  by  Wellington  were 
sold  exclusively  on  the  credit  of  the  defendant,  and  that  he  be- 
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came  responsible  therefor  as  the  principal  debtor.  The  goods 
were  originally  charged  to  him  on  the  books,  and  he  afterwards 
gave  his  individual  note  for  the  amount,  which  was  passed  to 
his  credit  on  the  account.  It  does  not  appear  that  these  goods 
were  ever  charged  to  Wellington,  or  that  he  was  regarded  as 
liable  for  their  payment.  It  is  manifest  that  the  plaintiff  looked 
for  payment  to  the  defendant  as  the  principal,  and  not  merely 
as  the  security  of  Wellington.  If  the  defendant  only  intended 
to  assume  the  responsibility  of  a  guarantor,  why  did  he  give  his 
individual  note  for  the  goods  ?  The  fact  that  the  plaintiff  en- 
deavored to  obtain  payment  of  the  note  from  Wellington,  does 
not  tend  to  show  that  he  considered  him  the  principal  debtor. 
He  knew  that,  as  between  the  defendant  and  Wellington,  the 
latter  ought  to  pay  for  the  goods,  and  he  therefore  had  the  note 
presented  to  him  for  paj^ment.  It  may  well  be  doubted  whether 
the  plaintiff  could  maintain  an  action  against  Wellington,  after 
charging  the  goods  to  the  defendant  and  receiving  his  promis- 
sory note  for  the  same.  Nor  did  the  memorandum,  made  at  the 
instance  of  Freligh,  tend  to  show  that  Wellington  was  ever  re- 
garded as  the  debtor  for  the  goods.  The  plaintiff  was  asked  for 
a  statement  of  payments  made  by  Wellington,  and  the  note  in 
question  was  included  in  the  statement  furnished.  This  does 
not  show  that  Wellington  was  held  responsible  for  the  goods. 
It  is  certainly  consistent  with  the  fact  that  the  goods  were  ob- 
tained by  Wellington  solely  on  the  credit  of  the  defendant. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


The  People,    on  the  relation  of  George   Dixon,   Plaintiffs  in 
in  Error,  v.  Bela  Shaw  et  al.,  Defendants  in  Error. 

ERROR  TO  STEPHENSON. 

A  party  cannot  plead  in  contravention  of  the  record  in  the  same  cause,  and 

objection  to  such  a  plea  may  be  taken  by  demurrer. 
A  change  of  venue  upon  a  quo  warranto  will  be  allowed  under  the  statute, 
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when  that  proceeding  is  resorted  to,  for  the  protection  of  the  private  and  in- 
dividual rights  of  the  relator. 

This  was  a  proceeding  by  information,  in  the  nature  of  a 
quo  warranto,  originally  commenced  in  the  Winnebago  Circuit 
Court,  and  removed  to  the  county  of  Stephenson,  by  change  of 
venue. 

Notice,  in  the  name  of  the  State's  attorney  for  the  eleventh 
judicial  district,  was  served  upon  the  defendants,  Bela  Shaw  and 
others,  of  a  motion  to  be  made  in  the  Winnebago  Circuit 
Court,  for  a  rule  upon  them  to  show  cause  why  leave  should 
not  be  given  to  the  State's  attorney,  to  exhibit  in  that  court  an 
information  in  the  nature  of  a  quo  warranto,  upon  the  relation 
of  George  Dixon  against  the  defendants,  for  usurping,  intrud- 
ing into,  and  unlawfully  holding  and  executing  the  office  of 
bridge  commissioners  of  the  Rockford  Bridge,  and  that  an 
affidavit  would  be  exhibited  in  support  of  the  motion. 

Application  for  the  writ  was  made  and  resisted.  At  the 
March  term,  1 850,  of  the  Winnebago  Circuit  Court,  the  relator 
filed  his  petition  and  affidavit  for  a  change  of  venue,  alleging 
that  the  judge  of  that  court  was  prejudiced  against  the  relator. 
After  hearing  argument,  the  judge  of  the  Winnebago  Circuit 
Court  ordered  the  venue  changed  to  Stephenson  county.  The 
transcript  and  papers,  except  the  petition  for  the  change  of 
venue,  were  filed  in  the  Stephenson  Circuit  Court,  at  March 
term,  1850,  Application  was  then  made  to  the  Stephenson 
Circuit  Court,  for  leave  to  file  the  information  ;  the  defendants 
resisted  the  application,  but  the  court  granted  leave  to  file  the 
information.  The  writ  of  subpoena  was  issued,  and  returned 
served.     The  information  was  filed  at  the  same  term. 

At  September  term,  1851,  the  defendants  entered  their  ap- 
pearance, and  filed  a  plea,  that  the  Stephenson  Circuit  Court 
ought  not  to  take  cognizance  of,  or  sustain  the  proceeding  by 
quo  warranto,  because  the  cause  of  action  accrued  in  the  county 
of  Winnebago,  and  within  the  jurisdiction  of  the  Circuit  Court 
of  that  county,  and  not  within  the  jurisdiction  of  the  Stephen- 
son County  Circuit  Court. 

To  this  plea  the  relator  filed  a  general  demurrer.    After  a  hear- 
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ing  upon  the  demurrer,  it  was  overruled,  and  the  court  declined 
to  proceed  further  for  want  of  jurisdiction.  Judgment  was 
given  against  the  relator  for  costs. 

The  counsel  for  the  relator  then  moved  the  court  to  remand 
the  cause  to  Winnebago  county,  which  motion  was  overruled. 
The  counsel  for  the  people  excepted,  and  brought  the  case  to 
this  court,  by  writ  of  error,  for  review. 

F.     BuENAP,  for  the  relator, 

Cited  Rev.  Stat.  p.  527 ;  Clark  v.  Harkness,  1  Scam.  56 ;  Rev, 
Stat.  p.  429,  §  1,  430,  §  2  to  4 ;  Cole  on  Informations,  p.  89  to 
91 ;  Stat,  of  9  Anne,  §  20  ;  Cole,  94  to  96  ;  31  Eng.  Com.  Law 
R.  204,  209,  236,  237  ;  The  King  v.  Francis,  2  T.  R.  484  ;  The 
King  V.  Pickerell,  4  T.  R.  809  ;  4  Black.  Com.  412 ;  The  King 
V.  Bennett,  1  Strange,  101;  Willes  534;  3  Dallas's  R.  490; 
1  Serg.  &  Rawle,  385;  The  People  v.  Scates,  3  Scam.  854; 
3  Archbold's  Prac.  319  ;  Sowerby  v.  Woodruff,  4  Eng.  C.  L.  R. 
269 ;  3  T.  R.  328 ;  2  Strange,  704 ;  6  T.  R.  642  ;  1  Chit.  PI. 
444;  Porter -y.  The  State,  5  Mis.  538;  Cole  on  Inf.  205 ;  11 
111.  R.  552 ;  9  Wend.  377 ;  13  Wend.  603  ;  2  Hawk.  PI.  Cr. 
357,  §  4. 

J.  Marsh,  for  defendants  in  error. 

Caton,  J.  The  demurrer  to  the  plea  to  the  jurisdiction  of  the 
court  only  presented  the  question  M^hether  this  is  a  case  in 
which  the  relator  could  obtain  a  change  of  venue  ;  for  the  record 
showed  that  the  venue  had  been  changed,  and  that  estopped  the 
party  from  denying  that  fact  by  a  plea.  It  is  not  competent  for 
the  party  to  plead  in  contradiction  to  the  record  itself  iu  the 
same  cause.  The  court  must  take  notice  of  the  contents  of  the 
record  of  the  case.  Suppose  the  plea  had  averred  distinctly 
that  there  had  been  no  change  of  venue,  or  had  denied  the  ex- 
istence of  some  other  order  which  the  record  showed  had  been 
made  in  the  cause,  it  would  be  absurd  to  say  that  the  plain- 
tiff should  take  issue  upon  the  plea  and  produce  the  record.  To 
admit  the  party  to  deny  the    existence  of  any  portion  of  the 
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record  of  the  cause  at  bar  would  be  something  new  in  pleading. 
The  record  itself  stands  as  a  perpetual  estoppel  to  such  a  plea,  and 
the  objection  may  be  taken  by  demurrer  to  the  plea,  and  perhaps 
it  might  be  treated  as  a  mere  nullity.  This  plea,  then,  cannot  be 
considered  as  denying  that  in  fact  an  order  had  been  made  chang- 
ing the  venue  in  the  cause ;  but  we  are  willing  to  treat  it  as  pre- 
senting the  question,  whether  this  order  changing  the  venue 
was  not  a  mere  nullity,  conferring  no  jurisdiction  upon  the  Cir- 
cuit Court  of  Stephenson  county,  for  the  reason  that  it  is  not  a 
case  in  which  the  statute  authorizes  a  change  of  venue,  on  the 
application  of  the  plaintiff"  or  relator.  We  do  this  the  more 
readily  because  it  was  so  treated  at  the  bar  by  the  counsel  for 
both  parties,  who  only  argued  the  last  question  stated.  The 
statute  provides  that  either  party  in  any  civil  cause  shall  be  en- 
titled to  a  change  of  venue  upon  showing  to  the  court  the  exist- 
ence of  certain  enumerated  facts,  and  we  have  only  to  determine 
whether  this  case  comes  within  that  provision  of  the  statute.  In 
form  this  is  a  criminal  proceeding,  but  it  is  only  so  in  form.  In 
substance  it  is  for  the  protection  of  the  private  and  individual 
rights  of  the  relator,  and  others  in  the  precinct  similarly  situated. 
Donnelly  v.  Ihe  People,  11  111.  552.  It  may  be  as  essential  to 
the  protection  of  his  rights  that  he  should  be  allowed  a  change 
of  venue,  as  if  the  proceeding  were  in  his  own  name  and  not  in 
the  name  of  the  people.  He  may  be  the  subject  of  the  same 
prejudices,  and  is  liable  to  be  as  much  injured  thereby  as  if  he 
were  the  nominal  as  well  as  the  real  party,  and  the  policy  and 
justice  of  the  law  secure  to  him  the  same  rights  to  have  his  case 
tried  uninfluenced  by  such  prejudices.  It  is  the  nature  of  the 
rights  to  be  asserted  and  maintained  to  which  we  should  look 
rather  then  the  form  in  which  the  party  may  be  obliged  to  pro- 
ceed to  assert  those  rights,  in  giving  a  just  interpretation  to  the 
statute.  This  being  in  substance  a  civil  suit,  we  are  of  opinion 
that  the  statute  secured  to  the  relator  a  right  to  a  change  of 
venue  upon  making  out  a  proper  case,  and  that  the  Circuit 
Court  of  Stephenson  County  should  have  proceeded  with  the 
cause,  as  if  it  had  orignated  in  that  county.  A  different  con- 
struction may  be  required  when  an  information  shall  be  filed, 
not  for  the  assertion  or  protection  of  an  individual  right,  but 
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purely  to  protect  or  promote  the  rights  and  interests  of  the 
people  at  large ;  but  it  will  be  in  time  to  decide  that  case  when 
it  arises. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 


The  Aukoea  Branch  Railroad  Company,  Appellants,  v.  Jacob 
Grimes,  Appellee. 

APPEAL  FROM  KANE. 

A  party  seeking  to  recover  damages  for  a  loss  which  has  been  caused  by  neg- 
ligence or  misconduct,  must  show  that  his  own  negligence  or  misconduct 
has  not  concurred  in  producing  the  injury. 

The  degree  of  care  which  a  plaintiff  should  exercise,  will  depend  upon  the 
relative  rights  or  position  of  the  parties  at  the  time  of  the  injury  ;  where 
both  parties  are  equally  in  the  position  of  right,  independent  of  the  favor  of 
the  other,  the  plaintiff  is  only  bound  to  show  that  he  exercised  ordinary  care 
and  diligence  to  avoid  the  injury ;  otherwise  if  he  is  enjoying  a  privilege  or 
favor,  without  compensation,  of  the  party  complained  of 

If  the  plaintiff  alone  is  in  fault,  or  if  both  parties  are  equally  in  fault  in  com- 
mitting an  injury,  the  aggrieved  party  cannot  recover. 

This  case  was  heard  at  the  May  term,  1852,  of  the  Kane  Cir- 
cuit Court,  Wilson,  Judge,  presiding.  Trial  by  jury.  Verdict 
and  judgment  for  Grimes  for  $110  and  costs.  The  railroad 
company  brought  the  cause  to  this  court  by  appeal. 

The  opinion  contains  a  statement  of  the  case. 

W.  B.  Plato  and  Glover  &  Cook,  for  appellants. 

Thomas  C.  Moore,  for  appellee. 

Caton,  J.  -  This  is  an  action  on  the  case  brought  by  Grimes 
against  the  railroad  company,  to  recover  the  value  of  a  mare 
which  was  killed  in  a  well  belonging  to  the  company.  It  ap- 
pears that  the  appellants  own  a  railroad  and  depot  at  Batavia. 

74 
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At  a  point  where  the  main  track  and  the  side  track  for  the  depot 
are  some  distance  apart,  they  have  a  well,  which  is  situated  be- 
tween the  two  tracks,  which  is  distant  from  the  west  track  from 
six  to  ten  feet.  The  well  was  about  six  feet  across,  and  was 
covered  with  oak  boards  one  inch  thick  and  twelve  feet  long,  and 
mostly  with  two  thicknesses.  There  was  no  other  inclosure  of 
the  well.  The  place  between  the  tracks  where  the  well  was 
situated  was  not  frequented  by  teams  or  the  public.  The  top 
of  the  well  was  even  with  the  surlace  of  the  ground,  which  was 
nearly  level  between  the  two  tracks.  In  December  last,  a  car 
load  of  lumber  arrived  at  the  depot  for  Grimes,  which  was  left 
standing  on  the  west  track,  where  freight  was  usually  discharged. 
He  desired  it  moved  on  to  the  west  track,  that  it  might  be  dis- 
charged at  his  lumber-yard.  The  agent  of  the  road  declined 
moving  it  from  the  usual  place  of  discharging  freight,  when 
Grimes,  with  the  consent  of  the  agent,  hitched  his  mare  to  the 
car,  and  moved  it  to  the  desired  place. 

A  few  days  after,  another  load  arrived,  and  was  left  in  the 
same  place  as  the  former,  when  Grimes,  without  consulting  the 
agent,  again  hitched  the  mare  to  the  car,  and  removed  it  to  the 
west  track.  When  they  had  got  a  short  distance  beyond  the 
well,  the  mare  refused  to  draw,  backed  off  the  track,  became 
entangled  in  the  traces  and  got  down,  and  in  lier  struggles  got 
into  the  well  and  was  killed.  When  the  tirst  car  was  removed, 
Grimes  led  the  mare,  and  she  worked  well.  Upon  the  last  occa- 
sion, one  witness  says,  he  also  led  her,  while  another  says  he  was 
beliind  and  driving  her,  when  she  refused  to  draw  and  backed  off 
the  track,  and  that  he  thinks  the  plaintiff  pulled  her  off  by  the  line. 
The  mare  was  a  spirited,  restive  animal.  Cars  are  not  usually 
propelled  by  horses  on  that  road  ;  but  one  other  person  had  been 
seen  to  move  cars,  with  steady  horses,  at  that  place.  These  are 
the  leading  features  of  the  accident,  as  described  by  the  testimony, 
and  sufficiently  in  detail  to  enable  us  to  understand  the  instruc- 
tion which  was  refused,  and  of  which  complaint  is  made.  That 
instruction  was :  "  If  the  jury  believe  from  the  evidence,  that  the 
injury  done  to  the  plaintiff's  horse  was  the  result  of  the  fault  or 
negligence  of  the  plaintiff,  or  the  fault  or  negligence  of  both  the 
plaintiff  and  defendants,  without  any  intentional  wrong  on  the 
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part  of  the  defendants,  then  the  plaintiff  cannot  recover,  and  the 
jury  must  find  for  the  defendants." 

Where  a  party  seeks  to  recover  damages  for  a  loss  which  has 
been  caused  by  negligence  or  misconduct,  he  must  be  able  to 
show  that  his  own  negligence  or  misconduct  has  not  concurred 
with  that  of  the  other  party  in  producing  the  injury,  and  the 
burden  of  proof  is  upon  the  plaintiff,  to  show  not  only  negligence 
on  the  part  of  the  defendant,  but  also  that  he  exercised  proper 
care  and  circumspection ;  or,  in  other  words,  that  he  was  not 
guilty  of  negligence  {a).     Lane  v.  Crorabie,  12  Pick.  177. 

As  to  the  degree  of  diligence  or  care  which  the  plaintiff  must 
show  himself  to  have  exercised,  upon  a  cursory  examination  of 
tlie  cases  on  this  subject,  an  apparant  conflict  may  be  supposed 
to  exist,  but  a  careful  examination  of  the  facts  of  each  case  will 
show  that  such  is  not  in  fact  the  case.  The  degree  of  care,  which 
the  plaintiff  is  bound  to  exercise,  will  be  found  to  depend  upon 
the  relative  rights  or  position  of  the  parties  in  relation  to  the 
rights  exercised  or  position  enjoyed  by  the  plaintiff'  at  the  time 
the  injury  complained  of  happened.  As  growing  out  of  these  rela- 
tive positions  of  right,  two  classes  of  cases  will  be  found.  Where 
both  parties  are  equally  in  the  position  of  right,  which  they  hold 
independent  of  the  favor  of  each  other,  the  plaintiff  is  only  bound 
to  show  that  the  injury  w^as  produced  by  the  negligence  of  the 
defendant,  and  that  he  exercised  ordinary  care  or  diligence  in 
endeavoring  to  avoid  it.  Or  that  by  the  exercise  of  ordinary 
care  he  could  not  have  avoided  it.  Thus,  in  the  case  of  Butter- 
field  v.  Forrester,  11  East  60,  the  defendant  had  placed  an  ob- 
struction in  the  part  of  the  public  road,  and  the  plaintiff  rode 
furiously  along  the  road  and  was  injured  by  it.  And  Lord  Ellen- 
borough  held:  "Two  things  must  concur  to  support  this  action, 
an  obstruction  in  the  road  by  the  fault  of  the  defendant,  and  no 
want  of  ordinary  care  on  the  part  of  the  plaintiff."  This  case 
has  been  referred  to  in  nearly  all  the  subsequent  cases  on  this 
branch  of  the  law,  and  may  well  be  considered  a  leading  case 
on  this  subject.  It  has  undoubtedly  been  sometimes  misapplied, 
and  its  doctrine  carried  beyond  the  principle  of  the  case  itself, 
but  in  no  subsequent  well-considered  case  do  I  find  the  rule  as 
applied  to  such  a  case  denied  or  limited.     In  Beers  v.  Housatonic 

(a)  C.  &R.  I.  R.  R.  V.  still,  19  IV..  R.,508;  C.  B.  &  Q.  K.  R.  v.  George,  19  111.  R.,518;  G.  &  C. 
U.  R.  R.  V.  Jacobs,  20  111.  R.,  488 ;  C.  B.  &  Q.  R.  R.  v.  Dewey,  26  111.  R.,  2S8,  38  Id.,  371  425,  489, 
42  Id.,  174,  13  Id.,  64;  Coursen  v.  Ely,  37  111.  R.,  339;  O.  &  M.  R.  R.  v.  Scheibe,  44  Ill.R.,  460; 
Ill.C.  R.  R.  V.  Middleworth,  45  111.  R,,  494;  C.  &  A.  R.  R.  v.  Gretzner,46  HI.  R.,  76. 
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Railroad  Company,  19  Conn.  566,  the  plaintiff's  servants  were 
driving  a  drove  of  cattle  along  the  highway  where  it  crossed  the 
defendants'  railway,  when  the  defendants'  locomotive  passed 
along  the  railroad,  and  by  the  negligence  of  their  servants  was 
run  against  and  injured  some  of  tlie  cattle,  while  upou  the 
track.  After  a  pretty  extensive  review  of  the  authorities,  the 
court  in  that  case  said  :  "  The  rational  rule,  and  the  one  as  we 
think  established  by  the  best  authorities  in  reference  to  the  care 
incumbent  on  the  plaintiff  is,  that  it  must  be  ordinary  care,  as  it 
is  termed,  which,  as  stated  by  Lord  Denman,  C.  J.,  in  Lynch  v. 
Nurdin,  1  Ad.  &  El.  N.  S.  36,  (41  E.  C.  L.  422,  425,)  in  inter- 
preting the  phrase  as  used  by  Lord  Ellenborough  in  Butterfield 
V.  Forrester,  11  East,  60,  means,  'that  degree  of  care  which  may 
reasonably  be  expected  from  a  person  in  the  plaintiff's  situation,' 
and  is  synonymous  with  reasonable  care." 

In  Kinnard  v.  Burton,  (12  Shepley  39,)  the  action  was  for 
damage  occasioned  by  a  collision  in  the  highway,  where  both 
parries  had  a  right  to  be,  and  the  court  laid  down  the  following 
rule :  "  An  examination  of  all  the  cases  leads  to  the  conclusion 
that  the  correct  rule  is,  that  if  the  party,  by  the  want  of  ordi- 
nary care,  contributed  to  produce  the  injur}',  he  will  not  be  en- 
titled to  recover.  But  if  he  did  not  exercise  ordinary  care,  and 
yet  did  not  by  the  want  of  it  contribute  to  produce  the  injury, 
he  will  be  entitled  to  recover."  In  all  these  cases,  it  will  be  ob- 
served, that  the  plaintiffs  were  exercising  their  nndoubted  rights, 
with  which  the  defendants  had  no  right  to  interfere  at  the  time 
the  injury  complained  of  was  inflicted  ;  and  in  such  cases,  I 
have  no  doubt,  the  plaintiff  is  only  bound  to  exercise  that  de- 
gree of  care  which  may  be  reasonably  expected  from  a  man  of 
ordinary  prudence  in  such  a  situation. 

The  case  of  Bird  v.  Holbrook,  4  Bing.  628,  (15  E.  C.  L.  R. 
91,)  is  one  of  another  and  peculiar  class  of  cases,  of  which  but 
few  are  to  be  met  with,  where  the  plaintiff  was  allowed  to  re- 
cover, although  he  was  doing  an  unlawful  act  at  the  time  he 
sustained  the  injury.  There,  the  defendant  had  placed  a  spring- 
gun  in  his  garden,  for  the  purpose  of  shooting  trespassers,  and 
sedulously  concealed  the  fact ;  and  the  plaintiff  went  into  the 
garden  for  the  purpose  of  reclaiming  a    stray   fowl,  and    was 
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wounded  by  the  ,^un.  The  plaintiff  was  allowed  to  recover,  ex- 
pressly on  the  ground  that  it  was  inhuman  and  cruel  to  place 
such  an  engine  of  destruction  where  it  might  endanger  human 
life,  without  giving  notice  thereof;  and  that  the  only  lawful  de- 
sign of  placing  such  machines  is  that  of  terror  and  not  of  de- 
struction. In  the  case  of  Ilott  v.  Wilks,  3  B.  &  A.  304,  (5  E. 
C.  L.  R.  295,)  the  plaintiff  went  into  the  defendant's  woods, 
having  had  notice  that  spring-guns  were  set  there,  and  was  in- 
jured by  one  of  them,  and  it  was  held  that  he  could  not  recover. 
Bayley,  J.,  said,  "•  It  is  sufficient  for  a  party,  generally,  to  say, 
'  There  are  spring-guns  in  this  wood  ; '  and  if  another  then  takes 
it  upon  himself  to  go  into  the  wood,  knowing  that  he  is  in  the 
hazard  of  meeting  with  the  injury  which  the  guns  are  calculated 
to  produce,  it  seems  to  me  that  he  does  it  at  his  own  peril,  and 
must  take  the  consequences  of  his  own  act."  In  the  previous 
case  of  Deane  v.  Clayton,  7  Taunt.  489,  (2  E.  C.  L.  R.  461,) 
the  action  was  for  the  loss  of  a  dog,  which  had  pursued  a  hare 
into  the  defendant's  preserves,  and  was  killed  by  spikes  placed 
there  for  that  purpose.  The  plaintiff  had  used  evej-y  effort  to 
restrain  the  dog  from  pui-suing  the  hare  into  the  defendant's 
premises ;  and  the  court  was  equally  divided  upon  the  question 
of  the  right  of  the  plaintiff  to  recover,  each  of  the  four  judges 
delivering  a  very  elaborate  opinion  ;  and  since  that  time  there  is 
no  case  affirming  the  right  to  recover  for  the  loss  of  property 
even  under  such  circumstances. 

There  is  another  case  which  would  seem  to  be  an  exception 
to  the  general  rule,  that  the  party  who  was  not  in  the  exercise 
of  a  legal  right  was  allowed  to  recover  for  an  injury  which  was 
imputed  to  the  carelessness  of  the  defendant's  servant,  while  the 
plaintiff  was  not  only  chargeable  with  carelessness,  but  with  an 
actual  trespass  upon  the  defendant,  when  it  would  seem  to  me 
that  gross  carelessness  could  not  be  properly  imputed  to  the  de- 
fendant or  his  servant.  It  is  the  case  of  Lynch  v.  Nurdin, 
1  Adolph.  &  El.  K  S.  29,  (41  E.  C.  L.  R.  422,)  where  a  child 
seven  years  old  was  allowed  to  recover  damages  against  the 
defendant,  whose  servant  had  allowed  his  horse  and  cart  to 
stand  for  half  an  hour  unattended  in  the  street  of  a  town,  when 
the  plaintiff  and  other  children  were  playing  about  them;  the 
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plaintiff  got  into  the  cart  and  another  boy  led  the  horse  along ; 
when  the  plaintiff  was  getting  off  the  shaft,  he  fell,  was  run 
over  by  the  wheel,  and  his  leg  was  broken.  The  plaintiff  was 
allowed  to  recover  upon  the  principle  that  he  was  incapable  of 
exercising  prudence,  and  that  therefore  he  should  not  be  charged 
with  negligence.  Two  years  before  this  decision  was  made  a 
similar  question  was  decided  by  the  Supreme  Court  of  New 
York,  (Hartfield  v.  Roper,  21  Wend.  615,)  where  the  opposite 
rule  was  laid  down,  under  much  stronger  circumstances,  in  favor 
of  the  plaintiff.  The  i3laintiff  was  a  child  of  two  years  old, 
and,  while  sitting  or  standing  in  the  public  highway,  he  was  run 
over  by  the  defendant.  Roper,  who  was  driving  a  sleigh  and 
horses.  At  the  time  of  the  accident  the  defendant  was  descend- 
ing a  hill,  and  the  road  was  in  full  view  during  the  whole  de- 
scent. There  were  three  persons  in  the  sleigh,  none  of  whom 
saw  the  child  till  the  horses  had  passed  over  it.  Although  ad- 
mitting that  the  child  was  totally  incapable  of  exercising  any 
discretion,  the  court  held  him  guilty  of  negligence  in  being  in 
the  road  or  not  getting  out  of  it ;  and  that  the  defendent  was 
not  guilty  of  gross  negligence  in  not  seeing  him,  and  that  the 
action  could  not  ':e  sustained.  I  have  referred  to  these  cases  for 
the  purpose  of  showing  that  neither  may  be  considered  as  con- 
clusively settling  the  law  upon  the  particular  subject  to  which 
they  relate  ;  and  that,  at  most,  one  of  them  may  be  considered 
as  indicating  an  exception  to  the  general  rule  which  I  have 
before  laid  down  {a). 

The  case  of  Pluckwell  v.  Wilson,  6  Carr.  &  P.  375,  (24  E. 
C.  L.  R.  368,)  may  be  considered  a  fair  representative  of  the 
other  class  of  cases,  which  hold  that  the  plaintiff  who  is  himself 
in  the  wrong,  or  not  in  the  exercise  of  a  legal  right,  must  use 
extraordinary  care  before  he  can  complain  of  the  negligence  of 
another.  That  was  an  action  on  the  case  for  an  injury  sus- 
tained by  the  plaintiff  by  a  collision  in  the  highway,  when  the 
plaintiff  was  himself  on  the  wrong  side  of  the  road ;  and  "  Mr. 
Justice  Alderson  left  it  to  the  jury  to  say,  whether  the  injury  to 
the  plaintiff's  chaise  was  occasioned  b}^  negligence  on  the  part 
of  the  defendant's  servant,  without  any  negligence  on  the  part 
of  the  plaintiff  himself;  for  that,  if  the  plaintiff's  negligence  in 

(a)    See  Greenleaf,  Overruled  Cases,  p.  212. 
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any  way  concurred  in  producing  the  injury,  the  defendant  would 
be  entitled  to  the  verdict.  Also,  they  would  have  to  say,  whe- 
ther it  was  altogether  an  accident,  in  which  case,  also,  the  de- 
fendant would  be  entitled  to  the  verdict.  His  lordship  also 
observed,  that  a  person  was  not  bound  to  keep  on  the  ordinary 
side  of  the  road  ;  but  that,  if  he  did  not  do  so,  he  was  bound  to 
use  more  care  and  diligence,  and  keep  a  better  look-out,  that  he 
might  avoid  any  concussion,  than  he  would  if  he  were  to  con- 
fine himself  to  his  prop(,'r  side  of  the  road."  Here,  the  plaintiff 
himself  being  in  a  wrong  position,  was  bound  to  use  more  than 
ordinary  care,  to  avoid  an  injury.  Other  instances  may  be 
mentioned  where  justice  and  propriety  would  require  an  exti-a- 
ordinary  degree  of  care  to  avoid  accident,  as  where  the  party 
injured  was  at  the  time  enjoying  a  privilege  or  favor  granted, 
without  compensation  or  benefit  to  the  party  granting  it,  and  of 
whose  carelessness  complaint  is  made.  As  if-^  I  gratuitously 
allow  a  person  to  pass  through  my  field,  he  should  be  held 
to  use  extraordinary  care  before  I  should  be  made  liable  for  an 
injury  which  he  sustains  by  an  obstruction  which  I  had  care- 
lessly left  in  the  w^ay.  And  this,  upon  the  same  principle  that 
the  bailee  of  a  horse,  to  whom  he  is  gratuitously  loaned,  is  bound 
to  take  extraordinary  care  of  him,  else  he  will  be  responsible  if 
any  injury  befall  him  ;  while  he  who  hires  a  horse  is  only  bound 
to  use  him  with  ordinary  care. 

Whether  the  one  rule  or  the  other  should  be  applied  to  the 
case  before  us,  we  are  equally  clear  that  the  instruction  should 
have  been  given.  The  substance  of  the  instruction  was,  that  if 
the  plaintiff  alone  was  in  fault,  or  if  both  parties  were  equally 
in  fault,  the  plaintiff  could  not  recover.  This,  certainly,  is  the 
rule  of  law,  even  though  the  plaintiflP  was  only  bound  to  use 
ordinnry  care ;  for,  if  both  used  oi  dinary  care,  then  the  misfor- 
tune was  an  accident,  without  the  fault  of  either,  and  the  loss 
must  rest  where  the  misfortune  placed  it ;  and  if  neither  used 
ordinary  care,  then  for  the  want  of  it,  the  plaintiff  cannot  re- 
cover, even  admitting  that  he  had  as  much  right  to  be  upon  the 
track  as  the  company  had  to  dig  the  well. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Samuel  M.  Hitt,  impleaded,  &c..  Appellant,  v.  Aaron  Q. 
Allen,    Appellee. 

APPEAL  FROM  WINNEBAGO. 

All  objections  to  the  jurisdiction,  arising  out  of  a  defective  certificate  of  pro- 
ceedings, in  cases  of  change  of  venue,  will  be  considered  as  waived,  if  the 
parties  proceed  to  trial  without  having  taken  exception. 

The  statute  requisition,  that  all  the  parties  shall  join  in  an  application  for  a 
change  of  venue,  extends  only  to  such  of  them  as  have  a  trial  pending,  de- 
fendants in  default,  need  not  injoin  the  application  ;  the  whole  cause  will  be 
removed  and  final  judgment  will  be  rendered  for  or  against  all  in  the  court 
to  which  the  cause  is  taken. 

A  defendant  who  has  tendered  an  issue,  and  has  waived  his  right  to  object  to 
the  change  of  venue,  cannot  insist  that  the  change  was  irregular  as  to  a  co- 
defendant  who  is  in  default. 

Admissions  by  one  of  several  partners,  or  one  of  several  having  a  joint  interest, 
if  made  while  the  partnership  or  joint  interest  existed,  are  evidence  against 
the  others.  Such  admissions,  if  made  after  dissolution,  are  sometimes  evi- 
dence as  to  copartners,  but  as  a  general  rule  they  are  not  evidence  against 
those  who  had  a  joint  interest  which  has  ceased  to  exist. 

Interest  in  actions  purely  ex  contractu,  and  where  there  is  nothing  tortious  in 
the  character  of  the  indebtedness,  can  only  be  recovered  in  the  cases  speci- 
fied in  the  statute,  or  where  there  has  been  an  express  promise  to  pay  inter- 
est, or  where  such  a  promise  can  be  inferred  from  circumstances,  or  from  the 
particular  mode  of  dealing  between  the  parties,  or  the  usage  of  trade  in 
which  they  dealt. 

Interest  does  not  run  upon  money  due  upon  a  parol  contract,  unless  the  debtor 
has  caused  unreasonable  and  vexatious  delay  in  payment,  by  throwing  obsta- 
cles in  the  way  of  collection,  or  by  his  using  circumvention  and  management, 
to  induce  his  creditor  to  prolong  the  collection  of  his  debt. 

Interest  is  allowed  on  money  due  by  contract  in  writing,  or  on  money  due  on 
the  settlement  of  accounts. 

This  cause  was  heard  before  Henderson,  Judge,  and  a  jury, 
at  the  December  term,  1850,  of  the  Winnebago  Circuit  Court, 
on  a  change  of  veniie  from  the  county  of  Ogle,  and  resulted  in 
a  verdict  and  judgment  for  the  appellee. 

Hitt,  one  of  the  defendants  below,  brought  the  cause  to  this 
court  by  appeal. 

The  pleadings  and  facts  of  the  case  are  sufficiently  stated  in 
the  opinion  of  the  court. 

W.  H.  L.  Wallace  and  T.  L.  Dickey,  for  appellant. 

B,  C.  Cook,  for  appellee. 
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Trumbull,  J.  This  was  an  action  of  debt,  commenced  in 
1847,  in  the  Ogle  Circuit  Court,  by  Allen  against  Hitt  and 
Swingley,  to  recover  for  services  rendered  by  him  as  a  school- 
teacher, in  the  years  1838,  1839. 

The  declaration  contained  the  common  counts  for  work  and 
labor,  materials  furnished,  money  lent,  &c. 

Both  defendants  were  served  with  process.  Hitt  alone  pleaded 
to  the  action,  and  judgment,  by  default,  was  entered  against 
Swingley. 

Subsequently,  in  pursuance  of  an  agreement  between  Allen 
and  Hitt,  the  venue  was  changed  to  the  county  of  Winnebago, 
where  a  trial  was  had  and  judgment  rendered  against  both  the 
defendants,  for  the  sum  of  two  hundred  dollars  debt,  and  the 
sum  of  one  hundred  and  thirty-six  dollars  and  twenty-three  and 
one  third  cents,  in  damages,  for  the  detention  thereof. 

Numerous  errors  have  been  assigned  upon  this  record  ;  and, 
among  others,  it  is  insisted  that  the  Circuit  Court  of  Winne- 
bago county  had  not  jurisdiction  of  the  cause,  the  record  of  the 
proceedings  in  Ogle  county  not  being  properly  certified  by  the 
clerk  of  that  court. 

It  is  clear  that  Hitt  has  waived  all  objections  of  this  kind,  by 
going  to  trial  without  objection  in  the  Winnebago  Circuit 
Court.  It  is  declared  by  statute,  that  "all  questions  concerning 
the  regularity  of  proceedings  in  obtaining  changes  of  venue  and 
the  right  of  the  court  to  which  the  change  is  made  to  try  the 
cause  and  execute  the  judgment,  shall  be  considered  as  waived 
after  trial  and  verdict."  Eev.  St.  ch.  105,  §  15  ;  Gardner  v.  The 
People,  3  Scam.  8Y.  But  the  judgment  in  this  case  is  a  joint 
judgment  against  both  the  defendants  ;  and  if  the  Circuit  Court 
of  Winnebago  county  had  no  authority  to  enter  it  against 
Swingley,  it  is  erroneous  as  to  both  defendants. 

Whether  the  Circuit  Court  had  authority  to  change  the  venue 
on  the  applicatian  or  by  the  consent  of  Hitt  above,  after  the  entry 
of  the  default  against  Swingley,  depends  upon  the  proper  construc- 
tion of  section  seven  of  the  statute  before  referred  to.  That  section 
declares,  "  In  civil  causes,  wherein  there  are  two  or  more  plain- 
tiffs or  defendants,  a  change  of  venue  shall  not  be  granted  un- 
less the  application  is  made  by  or  with  the  consent  of  all  the 
75 
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parties,  plaintiffs  or  defendants,  as  the  case  may  be."  After 
iudgraent  by  default  against  one  of  several  defendants,  on  a 
joint  obligation  or  undertaking,  such  party  has  admitted  the 
cause  of  action  ;  and,  as  to  him,  there  is  nothing  to  try,  though 
final  judgment  cannot  be  rendered  against  him  till  the  issues 
tendered  by  his  co-defendant  are  disposed  of,  and  then  only  for 
the  amount  which  shall  be  found  due  from  such  contesting 
defendant.  The  jury,  impanelled  to  try  the  issues  in  such  a  case, 
should  also  be  sworn  at  the  same  time,  to  assess  the  damages 
as  to  both  the  defendants,  and  then  a  joint  judgment  is  entered 
against  both  for  the  same  amount.  Wright  v.  Merideth,  4  Scam. 
360. 

After  judgment  by  default  against  a  defendant,  there  is  strictly 
no  trial  to  be  had  as  to  him,  and  it  is  only  in  cases  where  a 
party  can  state  on  oath  that  he  fears  he  will  not  receive  a  fair 
trial  in  the  court  where  the  cause  is  pending,  that  he  is  entitled 
to  a  change  of  venue.  Unless,  therefore,  the  defendant  contest- 
ing the  suit  can  obtain  a  change  of  venue  on  his  own  applica- 
tion where  his  co-defendant  has  been  defaulted,  it  is  clear  that 
he  cannot  have  the  change  at  all,  because  his  co-defendant  is 
not  in  a  position  to  join  with  him  in  the  application. 

The  statue  requiring  all  the  parties  to  join  in  an  application 
for  a  cha)ige  of  venue  must  therefore  be  understood,  when  the 
apphcation  is  made  by  the  defendants,  as  applying  only  to  those 
defendants  between  whom  and  the  plaintiff  a  cause  is  pending 
wherein  a  trial  is  to  be  had,  and  when  a  change  of  venue  is 
awarded  under  such  circumstance,  the  whole  cause  is  removed, 
and  final  judgment  must  be  entered  against  or  in  favor  of  all 
the  defendants,  as  the  case  may  be,  in  the  court  to  which  the 
cause  is  taken.  No  final  judgment  can  be  entered  against  the 
defaulted  defendant  unless  one  is  obtained  against  his  co-defend- 
ant litigating  the  suit,  and  the  venue  as  to  the  former  is  an 
incident  to,  and  necessarily  goes  along  with,  the  case  to  the 
county  where  the  trial  between  the  contesting  parties  is  to  be 
had.  It  follows,  if  the  defendant  tendering  issues  has  waived 
his  right  to  object  to  the  change  of  venue  as  he  has  in  this  case, 
he  cannot  insist  that  it  was  irregular  as  to  his  co-defendant, 
since  the  venue  must  necessarily  be  the  same  as  to  both,  and 
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that  of  the  defaulted  defendant  follows  the  cause  wherever  the 
issues  are  to  be  tried  and  the  iinal  judgment  entered. 

There  are  two  other  errors  assigned  which  it  becomes  neces- 
sary to  notice.  One  arising  out  of  the  admissions  in  evidence 
of  the  declarations  of  Swingley,  and  the  other  out  of  one  of  the 
instructions  given  to  the  jury  on  behalf  of  the  plaintiff. 

The  rule  in  reference  to  admissions  by  one  of  several  partners, 
or  others  having  a  joint  interest  in  a  particular  subject,  is  this, 
that  such  admissions,  in  respect  of  that  subject-matter,  made 
while  the  partnership  or  joint  interest  existed,  are  evidence  against 
the  rest.     2  Starkie's  Evidence,  25. 

For  some  purposes  the  admissions  of  one  co-partner,  after  the 
dissolution  of  the  copartnership,  are  evidence  to  bind  the  other 
partner,  but  as  a  general  rule  admissions  made  by  one  of  several 
having  had  a  joint  or  a  community  of  interest,  after  such  inter- 
est has  ceased,  are  not  evidence  to  charge  the  others  {a). 

In  this  case  the  employment  of  the  plaintiff  by  both  the  de- 
fendants jointly  being  first  established  to  the  satisfaction  of  the 
court,  the  declarations  made  by  Swingley  in  respect  to  such  em- 
ployment, while  it  continued  are  admissible  in  evidence  against 
Hitt,  but  admissions  made  by  Swingley  subsequently  and  after 
the  employment  of  the  plaintiff  had  ceased  are  not  admissible 
against  him. 

It  has  been  strenuousl3'  insisted  that  the  admissions  of  Swing- 
ley  even  to  this  extent  are  inadmissible.  A  moment's  considera- 
tion will  show  that  this  position  cannot  be  maintained.  The 
evidence  irrespective  of  any  admissions  proved  to  have  been 
made  by  Swingley,  shows  that  the  defendants  jointly  employed 
the  plaintiff' to  teach  a  school  at  a  salary  of  $400  a  year.  Now 
supposing  the  plaintiff  had  failed  to  comply  with  his  engagement, 
can  there  be  any  doubt  that  he  would  have  been  liable  to  both 
the  defendants  jointly  for  the  breach  of  the  contract,  and  that 
the  damages  which  they  could  have  recovered  would  have  gone 
to  them  equally  ?  Again  suppose  the  tuition  received  from  those 
attending  the  school  exceeded  the  salary  paid  the  plaintiff,  would 
not  the  defendants  equally  have  been  the  gainers  thereby,  and  if 
the  tuition  fell  short  of  that  amount,  was  it  not  their  loss  ?  Can 
there  be  any  question  then,  that  they  had  a  joint  interest  in  the 

(a)  MiUer  v.  Numerek,  19  III.  R.,  173. 
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employment  of  the  plaintiff  and  in  the  school  taught  by  him, 
and  having  such  an  interest  the  law  is  too  well  settled  to  require 
discussion,  that  the  admissions  of  either  party,  made  while  such 
joint  interest  existed  in  reference  thereto,  are  admissible  in  evi- 
dence to  charge  the  other. 

The  instruction  objected  to,  and  which  itis  important  to  notice, 
reads  as  follows :  "  If  the  jury  believe  from  the  evidence,  that 
there  was  a  particular  sum  due  from  the  defendants  to  the  plain- 
tiff, by  the  terms  of  a  contract  between  them,  on  the  fourth  day  of 
June,  1839,  then  the  plaintiff  in  entitled  to  interest  on  such  sum 
from  that  time,  or  on  whatever  balance  the  jury  shall  find  after 
deducting  payments."  It  has  been  decided,  at  the  present  term, 
in  the  case  of  Sammis  v.  Clark,  ante,  544,  that  interest  in  actions 
purely  e,v  contraGtu  and  where  there  is  nothing  tortious  in  the 
character  of  the  indebtedness,  can  only  be  recovered  in  this  State 
in  the  cases  specified  in  the  statute,  or  where  there  has  been  an 
express  promise  to  pay  interest,  or  such  a  promise  can  be  inferred 
from  the  circumstances,  the  particular  mode  of  dealing  adopted 
by  the  parties,  or  the  usage  of  the  trade  in  which  they  dealt. 

That  there  was  any  express  agreement  in  this  case  to  pay 
interest,  or  anything  from  which  such  an  agreement  could  be 
inferred,  is  not  pretended ;  nor  is  the  instruction  based  upon  any 
such  hypothesis.  It  simply  asserts  that  if,  on  a  certain  day,  a 
particular  sum  was  due  from  the  defendants  to  the  plaintiff,  by 
the  terms  of  a  contract  between  then,  then  the  plaintiff  is  entitled 
to  interest  from  that  day.  The  statute,  however,  does  not  allow 
interest  on  money  after  it  becomes  due  by  the  terms  of  a  contract, 
unless  such  contract  is  in  writing,  or  unless  the  money  is  due 
on  the  settlement  of  accounts  between  the  parties,  neither  of 
which  need  have  been  the  case  to  entitle  the  plaintiff  to  interest 
according  to  the  terms  of  the  instruction.  If  anything  was 
shown  to  be  due  in  this  case,  it  became  so  by  virtue  of  the  terms 
of  a  parol  contract,  and  upon  money  thus  due  interest  does  not 
run,  unless  there  has  been  an  unreasonable  and  vexatious  delay 
of  payment,  which  is  not  made  the  ground  on  which  the  plain- 
tiff is  entitled  to  interest  by  the  instruction,  and  if  it  were,  there 
is  no  evidence  in  the  record  to  show  anything  more  than  mere 
delay  to  make  the  payment,  which  was   held,  in  the    case  of 
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Sammis  v.  Clark,  before  referred  to,  not  sufficient  of  itself  to 
authorize  a  recovery  of  interest  under  this  clause  of  the  statute. 
To  make  the  delay  both  unreasonable  and  vexatious,  the  debtor 
must  in  some  way  have  thrown  obstacles  in  the  way  of  the  col- 
lection of  the  demand,  or,  by  some  circumvention  or  manage- 
ment of  his  own,  have  induced  the  creditor  to  prolong  taking 
proceedings  to  collect  the  debt  longer  than  he  would  otherwise 
have  done. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Asa  B.  Searls,  Plaintiff  in  Error,  v.  The  People,  Defendants 

in  Error. 

ERROR  TO  LEE. 

In  order  to  constitute  the  crime  of  fornication,  the  parties  must  dwell  together 

openly  and  notoriously,  in  illicit  intimacy. 
Circumstances  to  raise  the  presumption  of  unlawful  intimacy,  should  amount 

to  enough  to  produce  a  belief  or  conviction  of  the  judgment,  that  the  parties 

have  been  cohabiting. 

Searls  was  convicted  in  the  Lee  Circuit  Court,  WiLKiNsoisr, 
Judge,  presiding,  of  the  crime  of  fornication.  The  trial  was  had 
at  March  term,  1852. 

The  errors  upon  which  the  judgment  is  reversed  are  stated  in 
the  opinion  of  the  court. 

H.  G.  Cotton,  for  plaintiff  in  error. 

B.  C.  Cook,  for  the  people. 

Caton,  J.  Searls  and  Amanda  Hedley  were  indicted  for  liv- 
ing together  in  an  open  state  of  fornication.  Searls  alone  was 
tried.  On  the  trial,  the  court,  at  the  request  of  the  State's  at- 
torney, gave  to  the  jury  the  following  instructions  :  "  That  the 
offence  with  which  the  defendant  is  charged  in  this  prosecution 
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is  legally  and  sufficiently  proved  by  circumstances  which  raise 
the  presumption  of  cohabitation  and  unlawful  intimacy;  that 
in  order  to  constitute  this  offence,  even  one  act  of  sexual  inter- 
course need  not  be  proved  by  positive  testimony,  but  that  the 
offence  is  sufficiently  proved  by  any  circumstances  which  raise 
the  presumption  of  unlawful  intimacy,  and  sexual  and  adulterous 
intercourse." 

It  does  not  clearly  appear  that  the  giving  of  the  first  instruc- 
tion was  excepted  to,  but  as  to  the  second  there  is  no  doubt. 
To  this,  therefore,  we  shall  confine  ourselves.  It  was  unques- 
tionably erroneous.  In  order  to  constitute  this  crime,  the  parties 
must  dwell  together  openh^  and  notoriously,  upon  terms  as  if 
the  conjugal  relation  existed  between  them.  In  other  words, 
they  must  cohabit  together.  There  must  be  an  habitual  illicit 
intercourse  between  them.  The  object  of  the  statute  was  to 
prohibit  the  public  scandal  and  disgrace  of  the  living  together  of 
persons  of  opposite  sexes  notoriously  in  illicit  intimacy,  which 
outrages  public  decency,  having  a  demoralizing  and  debasing 
influence  upon  society.  They  may  indeed  live  together  in  the 
same  family,  but  if  apparently  chaste,  regularly  occupying  sepa- 
rate apartments,  a  single  instance  of  illicit  intercourse  surely 
would  not  constitute  the  crime  of  living  together  in  an  open 
state  of  fornication.  And  yet,  if  this  instruction  were  law,  the 
jury  were  authorized  to  convict  the  defendant  under  such  a 
state  of  facts.  They  were  told  that  the  offence  were  sufficiently 
proved  by  any  circumstances  which  raise  the  presumption  of 
unlawful  intimacy,  and  sexual  and  adulterous  intercourse.  This 
was  made  out,  if  but  a  single  delinquency  were  proved,  even 
though  the  parties  did  not  live  together  at  all.  From  the  very 
nature  of  the  case,  the  offence  must  generally  be  proved  by  cir- 
cumstances, and  the  statute  provides  that  it  "  shall  be  suffi- 
ciently proved  by  circumstances  which  raise  the  presumption  of 
cohabitation  and  unlawful  intimacy ;"  but  this  presumption 
must  be  something  more  than  a  mere  suspicion.  It  must 
amount  to  a  reasonable  belief  or  conviction  of  the  judgment,  not 
only  of  unlawful  intimacy,  but  also  of  cohabitation.  This  mea- 
sure of  proof  was  not  required  by  this  instruction,  and  in  giving 
it  the  court  erred.     The  judgment  must  be  reversed. 

Judgment  reversed. 
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John  L.  Burst,  Appellant,  v.  Hakley  Wayne,  Appellee. 

APPEAL  FROM  McHENRY. 

It  is  too  late,  after  verdict,  to  talie  advantage  of  an  omission  to  claim  a  specific 
sum  in  damages  at  the  conclusion  of  a  declaration,  where  the  body  of  the 
count  shows  that  the  plaintiflF  claimed  damages  to  an  amount  exceeding  the 
verdict  {a). 

This  cause  was  heard  before  Wilson,  Judge,  and  a  jury,  at 
September  term,  1851,  of  the  McHenrj  Circuit  Court,  and  re- 
sulted in  a  verdict  and  judgment  for  the  appellee. 

The  facts  of  the  case  are  stated  in  the  opinion, 

T.  L.  Dickey  and  C.  MgCluee,  for  appellant. 

Church  &  Willard  and  Glover  &  Cook,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  assumpsit  brought  by 
Wayne  against  Burst  in  July,  1850.  A  demurrer  was  sustained 
to  the  first  count  of  the  declaration;  and  the  defendant  pleaded 
non  assumpsit  to  the  second  and  third  counts.  A  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $382.60. 
The  defendant  prosecuted  an  appoal  to  this  court ;  and  he  has 
assigned  for  error  that  the  declaration  does  not  support  the  judg- 
ment. The  second  count,  after  setting  out  an  agreement  be- 
tween the  parties,  and  alleging  a  non-performance  thereof  on  the 
part  of  the  defendant,  and  averring  that  the  plaintiff  has  sus- 
tained damages  by  reason  of  the  premises  to  the  amount  of 
$1,200,  concludes,  "  to  the  damage  of  the  said  plaintiff  of  twelve 
hundred  dollars,  and  therefore  he  brings  suit."  The  third  count 
alleges  that  the  defendant,  on  the  1st  da}'  of  September, 
1850,  was  indebted  to  the  plaintiff  in  the  sum  of  $1,200,  for 
work  and  labor  before  that  time  performed,  and,  being  so  in- 
debted, promised  to  pay,  &c.  There  is  no  ad  damnum  at  the 
end  of  the  declaration.  The  only  objection  taken  to  the  third 
count  is,  that  no  specific  sum  in  damages  is  claimed  thereby. 
In  our  opinion  this  count  is  amply  sufficient  to  sustain  the  judg- 

(a)  Beecher's  Breese  R.,  401;  Mattingby  v.  Darwin.  23  111.  R.,  622. 
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ment.  The  omission  in  question  might  perhaps  have  been  a. 
cause  of  demurrer  in  the  court  below,  but  it  is  too  late  to  take 
advantage  of  it  in  this  court.  It  is  one  of  those  defects  that  are 
cured  by  verdict.  The  body  of  the  count  shows  that  the  plain- 
tiff claimed  damages  to  an  amount  far  exceeding  the  verdict. 
The  case  of  Peltier  v.  Britton,  (4  Blackf.  502,)  is  an  authority 
in  point.  In  that  case,  the  amount  of  damages  claimed  by  the 
plaintiff  was  left  blank  in  the  declaration.  On  error,  the  judg- 
ment was  affirmed.  The  court  said :  "  "With  regard  to  the 
omission  to  lay  the  amount  of  the  damages  in  the  conclusion  of 
the  declaration,  it  may  be  sufficient  to  say,  that  from  the  writ 
and  declaration  it  appears  that  the  sum  sued  for  exceeds  the 
amount  assessed  by  the  jury.  The  sum  being  right  in  other 
parts  of  the  record,  the  omission  is  cured  by  the  statute ;  and  it 
is  too  late  after  inquisition  to  take  advantage  of  it."  It  will  not 
be  necessary  to  inquire  as  to  the  sufficiency  of  the  third  count. 
The  jury  were  authorized  to  assess  the  damages  on  the  second 
count ;  and  after  verdict,  if  necessary  to  sustain  the  judgment,  it 
should  be  intended  that  they  did  so  assess  them. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


RoswELL  E.  Goodell,  Plaintiff  in  Error,  v.  Charles  D.  Town- 
send,  Defendant  in  Error. 

ERROR  TO  LA  SALLE. 

The  sheriff  in  whose  custody  a  prisoner  may  be  at  the  time  of  his  conviction, 
if  the  prisoner  is  sentenced  to  the  penitentiary,  is  required  to  discharge  the 
duty  of,  and  is  entitled  to  the  compensation  allowed  for,  conveying  the  pris- 
oner to  the  penitentiary. 

This  cause  was  submitted,  by  agreement  of  parties,  to  Wilson, 
Judge,  presiding,  in  the  La  Salle  Circuit  Court,  at  a  special  term 
held  in  June,  1852. 

The  facts  of  the  case  are  stated  in  the  opinion. 
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T.  L.  Dickey  and  W.  H.  L,  Wallace,  for  plaiutiflp. 
Glovee  &  Cook,  for  defendant. 

Treat,  C.  J.  Cummings  was  indicted  in  the  county  of  La 
Salle  for  the  crime  of  larceny.  The  venue  was  changed  to  the 
county  of  Kendall,  where  he  was  convicted  and  sentenced  to  the 
penitentiary.  The  sherifl'  of  Kendall  county  conveyed  the  pri- 
soner to  the  penitentiary,  and  received  from  the  State  $78.46  for 
performing  the  service.  The  sheriff  of  La  Salle  county  then 
brought  an  action  of  assumpsit  against  him,  claiming  to  recover 
this  amount  as  so  much  money  had  and  received  to  his  use.  On 
this  state  of  facts,  the  Circuit  Court  entered  a  judgment  in  favor 
of  the  defendant. 

The  decision  was  clearly  right.  The  statute  declares,  that  "it 
shall  be  the  duty  of  the  sheriff'  of  the  county  where  the  conviction 
was  had,  to  employ  a  sufficient  force  to  guard  all  convicts  to  tde 
penitentiary ;  and  the  sheriff  shall  be  responsible  for  the  safe 
delivery  of  such  convicts."  Rev.  St.  ch.  81,  §  36.  This  provision 
expressly  imposes  the  duty  on  the  sheriff"  of  the  county  in  which 
the  accused  is  convicted,  and  it  cleai'ly  follows  that  he  is  entitled 
to  the  compensation  given  by  the  statute  for  performing  it.  The 
fourteenth  section  of  ch.  105,  Rev.  St.,  does  not  embrace  this  case. 
That  section  only  applies  to  cases  where  the  prisoner  is  to  be 
punished  by  imprisonment  in  the  county  jail.  In  those  cases,  the 
county  in  which  the  offense  was  committed  is  responsible  for  the 
expense  of  keeping  the  prisoner,  and  he  is  therefore  remanded 
into  the  custody  of  the  sheriff"  of  such  county.  But  the  charges 
for  conveying  a  prisoner  to  the  penitentiary  are  borne  by  the 
State;  and  the  sheriff,  in  whose  custody  he  may  be  at  the  time  of 
conviction,  is  required  to  discharge  the  duty,  and  is  consequently 
entitled  to  the  compensation. 

The  judgment  is  affirmed. 

Judgment  ajirmed. 
76 
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Erastus  Tefft,  impleaded,  &c.,   Appellant,  v.  Frederick  Ash- 
BAUGH,  Appellee. 

ERROR  TO  KANE. 

Where  the  evidence  clearly  fails  to  make  out  a  case  for  the  plaintiff,  the  de- 
fendant has  the  right  to  ask  the  court  to  instruct  the  jury  to  find  for  him, 
and  it  is  error  to  refuse  such  an  instruction  (a). 

An  officer  will  be  protected  in  the  proper  execution  of  process,  unless  it  ap- 
pears on  its  tdce  that  it  was  issued  by  a  court  not  having  jurisdiction  of  the 
person,  or  unless  he  had  notice  in  some  other  way,  that  the  process  was  is- 
sued without  authority  of  law. 

This  cause  was  heard  before  Wilson,  Judge,  and  a  jury,  at 
May  term,  1852,  of  the  Kane  Circuit  Court. 

Th  facts  of  the  case  will  be  found  in  the  opinion  of  the 
court,     Tefft  appealed. 

S.  Wilcox  and  B.  C.  Cook,  for  appellant. 

T.  L,  Dickey,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  trespass,  for  false  impri- 
sonment, broughtbyAshbaugh  against  Tefft,  Heath,  and  Vining. 
The  latter  was  not  served  with  process.  The  other  defendants 
filed  a  plea  of  not  guilty,  and  also  a  special  plea  of  justification. 
On  the  trial,  the  plaintiff  proved  by  the  jailer  of  the  county,  that 
he  received  the  plaintiff  from  Heath,  and  retained  him  in  custody 
for  six  or  eight  days,  when  he  was  discharged  on  habeas  corpus  ; 
that  Heath  was  at  the  time  a  constable,  and  held  the  plaintiff 
under  a  writ  of  cajpias  ad  satisfaciendum  ^  that  witness  subse- 
quently had  a  conversation  with  Tefft,  in  which  the  latter  said 
he  was  absent  in  New  York  when  the  plaintiff  was  arrested;  that 
Baird  had  caused  the  arrest  to  be  made,  and  had  sent  witness 
five  dollars  to  pay  the  board  of  plaintiff  while  in  jail ;  that  witness 
afterwards  accounted  to  Tefft  for  the  five  dollars,  and  Baird  was 
a  clerk  in  Tefft's  store.  The  plaintiff'  also  proved  that  the  ser- 
vices of  the  attorney  who  procured  his  discharge  on  habeas  corpus 

(a)  Nonsuits— Amos  y.  Sennott,  4  Scam.  R.,  447;  People  v.  Brown,  3  Gil.  K.,  87  ;  Williams  y. 
Doe,  1  Scam.  R.,  502 ;  Doe  v.  Grymes,  1  Pet.  U.  S.  R.,  471. 
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were  worth  $25,  and  closed  his  case.  The  defendants  then  asked 
the  court  to  instruct  the  jury,  that  the  plaintiff  had  failed  to  ad- 
duce sufficient  evidence  to  sustain  his  action,  and  it  was  their 
duty  to  find  the  defendants  not  guilty.  The  court  refused  to  give 
the  instruction,  and  the  defendants  excepted.  The  jury  returned 
a  verdict  against  Teft  for  $73.75,  and  the  plaintiff  had  judgment 
thereon. 

On  the  evidence  adduced  by  the  plaintiff,  the  court  should 
have  instructed  the  jury  to  find  for  the  defendants.  The  evidence 
was  not  sufficient  to  justify  a  verdict  against  either  of  the  de- 
fendants. It  appeared  that  Heath  arrested  the  plaintiff  by  virtue 
of  a  capias  ad  satisfaciendum.^  and  placed  him  in  the  custody  of 
the  jailer.  This  proof  showed  jprima  facie,  that  he  was  acting 
within  the  limits  of  his  official  duty.  The  writ  protected  him, 
unless  it  appeared  on  its  face  that  it  was  issued  by  a  court  hav- 
ing no  jurisdiction  of  the  person  of  the  plaintiff,  or  unless  he  had 
notice  in  some  other  way  that  it  was  issued  without  authority 
of  law.  Barnes -y.  Barber,  1  Gilm.  401  [a).  The  presumption  was 
in  favor  of  the  validity  of  the  process,  and  the  jury,  from  the  evi- 
dence before  them,  had  no  right  to  conclude  that  it  illegally 
issued.  The  evidence  did  not  tend  to  prove  that  Tefft  was  in 
any  degree,  responsible  for  the  imprisonment  of  the  plaintiff. 
The  only  proof  against  him  consisted  of  his  declaration,  that 
he  was  absent  from  the  country  when  the  arrest  was  made, 
and  that  it  was  caused  by  a  clerk  in  his  store.  It  by  no  means 
followed,  from  this  statement,  that  the  plaintiff  was  arrested 
under  his  direction  or  by  his  authority  or  consent.  It  did  not 
even  appear  that  the  writ  issued  in  a  case  to  which  he  was  a 
party,  or  in  which  he  had  the  slighest  interest.  The  inference 
was  that  it  issued  on  a  judgment  in  favor  of  Baird,  rather  than 
on  one  in  favor  of  Tefft.  Before  resting  his  case,  the  plain- 
tiff should  have  proved  that  the  arrest  was  unlawful,  and  have 
connected  Tefft  with  it  in  some  way,  either  by  showing  that  he 
was  plaintiff  in  the  judgment,  or  that  he  had  incited  or  aided  in 
the  arrest.  Under  our  practice,  when  the  plaintiff  has  gone 
through  with  his  evidence,  the  defendant  cannot  call  upon  the 
court  to  nonsuit  the  plaintiff;  but  where  the  evidence  clearly 
fails  to  make  out  the  plaintiff's  case,  the  defendant  has  the  right 

(a)    Martin  ▼.  Walker,  15  Ul.  R.,  379. 
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to  ask  the  court  to  instruct  the  jury  to  find  for  him,  and  it  is  error 
to  refuse  such  an  instruction. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


David  Kelley,  appellant,  v.  Moses  Hemmingway,  Appellee. 

APPEAL  FROM  DU  PAGE. 

A  note  made  payable  to  a  person  "  when  he  is  twenty-one  years  old,"  is  not  a 
promissory  note,  and  negotiable  under  our  statute. 

This  cause  was  tried  by  Henderson,  Judge,  without  the  in- 
tervention of  a  jury,  at  the  special  term  in  June,  1851,  of  the  Du 
Page  Circuit  Court,  and  resulted  in  a  judgment  for  Hemming- 
way, the  assignee  of  the  note  for  the  sura  of  $75. Y3  damages  and 
costs.     Thereupon  Kelley  appealed  to  this  court. 

The  facts  of  the  case  are  stated  in  the  opinion. 

Farnsworth  and  Ferguson  and  T.  L.  Dickey,  for  appellant. 

Glover  &  Cook,  for  appellee. 

Treat,  C.  J.  This  was  an  action  brought  by  Hemmingway 
against  Kelley  before  a  justice  of  the  peace,  and  taken  by  appeal 
to  the  Circuit  Court.  On  the  trial,  in  the  latter  court,  the  plain- 
tiff offered  in  evidence  an  instrument  in  these  words: — 

"  Castleton,  April  27th,  1844. 
"  Due  Henry  D.  Kelley  fifty-three  dollars  when  he  is  twenty- 
one  years  old,  with  interest.  David  Kelley." 

On  the  back  of  which  was  this  indorsement : 

"EocKTON,  May  21st.  1849. 
"  Signed  the  within,  payable  to  Moses  Hemmingway. 

Henry  Kelley." 
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The  plaintiff  proved  that  the  payee  became  of  age  in  August, 
1819.  The  defendant  objected  to  the  introduction  of  the  instru- 
ment, because  it  was  not  negotiable,  but  the  court  admitted  it 
in  evidence,  and  rendered  judgment  for  the  plaintiff. 

Our  statute  makes  promissory  notes  assignable  by  indorse- 
ment in  writing,  so  as  absolutely  to  vest  the  legal  interest 
in  the  assignee.  Was  the  instrument  in  question  a  promissory 
note?  To  constitute  a  promissory  note,  the  money  must  be 
certainly  payable,  not  dependent  on  any  contingency,  either  as 
to  event,  or  the  fund  out  of  which  payment  is  to  be  made,  or  the 
parties  by  or  to  whom  payment  is  to  be  made.  If  the  terms  of 
an  instrument  leave  it  uncertain  whether  the  monej^  Avill  ever 
become  payable,  it  cannot  be  considered  as  a  promissory  note. 
Chitty  on  Bills,  131.  Thus,  a  promise  in  writing  to  pay  a  sum 
of  money  when  a  particular  person  shall  be  married,  is  not  a 
promissory  note,  because  it  is  not  certain  that  he  will  ever  be 
married.  Pearson  v.  Ganet,  4  Mod.  212  ;  Beardesley  v.  Baldwin, 
2  Strange,  1151.  So  of  a  promise  to  pay  when  a  particular  ship 
shall  return  from  sea,  for  it  is  not  certain  that  she  will  ever  return. 
Palmer  v.  Pratt,  2  Bing.  185  ;  Coolidge  v.  Ruggles,  15  Mass.  387. 
In  all  such  cases,  the  promise  is  to  pay  on  a  contingency  that 
may  never  happen.  But  if  the  event  on  which  the  money  is  to 
become  payable  must  inevitably  take  place,  it  is  a  matter  of  no 
importance  how  long  the  payment  may  be  suspended.  A  pro- 
mise to  pay  a  sum  of  money  on  the  death  of  a  particular  indi- 
vidual, is  a  good  promissory  note,  for  the  event  on  which  the 
payment  is  made  to  depend  will  certainly  transpire.  Colehan 
V.  Cooke,  Willes,  393;  S.  C.  2  Strange,  1217. 

In  this  case,  the  payment  was  to  be  made  when  the  payee 
should  attain  his  majority  — an  event  that  might  or  might  not 
take  place.  The  contingency  might  never  happen,  and  therefore 
the  money  was  not  certainly  and  at  all  events  payable.  The 
instrument  lacked  one  of  the  essential  ingredients  of  a  promissory 
note,  and  consequently  was  not  negotiable  under  the  statute. 
The  fact  that  the  payee  lived  till  he  was  twenty-one  years  of 
age  makes  no  difference.  It  was  not  a  promissory  note  when 
made,  and  it  could  not  become  such  by  matter  ex  post  facto. 
The  plaintiff  has  not  the  legal  title  to  the  instrument.     If  it  pre- 


606  OTTAWA. 

Wells  V.  McCullock  et  al. 


sents  a  cause  of  action  against  the  maker,  the  suit  must  be 
brought  in  the  name  of  the  payee.  The  case  of  Goss  v.  ISTelson, 
(1  Burr.  226,)  is  clearly  distinguishable  from  the  present.  There, 
the  note  was  made  payable  to  an  infant  when  he  should  arrive 
at  age,  and  the  day  when  that  was  to  be  was  specified.  The 
court  held  the  instrument  to  be  a  good  promissory  note,  but  ex- 
pressly on  the  ground  that  the  money  was  at  all  events  payable 
on  the  day  named,  whether  the  payee  should  live  till  that  time, 
or  die  in  the  interim ;  and  it  was  distinctly  intimated,  that  the 
case  would  be  very  diiFerent  had  the  day  not  been  stated  in 
the  note.  It  was  regarded  as  an  absolute  promise  to  pay  on 
the  day  specified,  and  no  eflect  was  given  to  the  words  that  the 
payee  would  then  become  of  age  {a). 

The  judgment  must  be  reversed.  Judgment  reversed. 


Chakles  B.  Wells,   Appellant,   v.  Angus  McCullock  et  al., 

Appellees. 

APPEAL  FROM  KANE. 

An  acquittal,  or  other  legal  discharge  of  a  party  indicted  under  the  criminal 
code,  absolves  him  from  the  payment  of  all  costs. 

This  was  an  appeal  from  the  decision  of  the  Circuit  Court  of 
Kane  county,  made  by  T.  L.  Dickey,  Judge,  at  November  term, 
1850,  upon  a  motion  to  quash  a  fee-bill  issued  by  the  appellant, 
who  was  clerk  of  the  Circuit  Court,  against  appellees,  who  had 
been  indicted,  tried,  and  acquitted  for  malicious  mischief. 

The  indictment  was  found  in  the  Kane  Circuit  Court,  and 
taken  by  change  of  venue  to  McHenry  county. 

The  fee-bill  was  issued  for  fees  due  to  the  clerk  of  the  Kane 
Circuit  Court.  The  fee-bill  was  levied  by  the  sheriflf  of  Kane 
county  after  thirty  days'  demand,  on  certain  land  which  was 
sold  and  purchased  by  the  clerk  of  the  court,  the  present  appel- 
lant. After  the  sale  of  the  land,  the  defendants  in  the  indict- 
ment not  having  paid  the  fee-bill,  nor  replevied  the  same  under 

(a)Sraaney  V.  Eddy,  15  111.  R.,  324;  Bilderback  y.  Burlingaine,  27  111.  R.,  341;  Gillilan  v. 
Meyers,  31  111.  R.,  526 ;  Stout  v.  Hill,  45  111.  R.,  326. 
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the  statute,  made  their  motion  to  quash  the  fee-bill,  because  there 
was  no  judgment,  because  thej  were  not  liable,  and  because  the 
clerk  had  not  authority  to  issue  a  fee-bill  against  them.  The 
Circuit  Court  sustained  the  motion  to  quash  ;  which  is  the  error 
assigned  by  Wells,  who  brings  this  appeal. 

Glover  &  Cookj  for  appellant. 

Champlin  &  Wallace,  for  appellees. 

Caton,  J.  The  single  question  in  this  case  is,  whether  a  party 
who  is  indicted,  under  the  criminal  code,  and  is  acquitted  upon 
trial,  is  liable  for  costs  which  he  has  made  in  his  defence.  We 
think  the  statute  has  exempted  him  from  the  payment  of  such 
costs.  In  the  eighth  section  of  ch.  41  Rev.  St.,  this  provision  is 
found  :  "  And  in  all  criminal  cases  where  the  defendant  shall  be 
acquitted,  or  otherwise  legally  discharged  Mnthout  payment  of 
costs,  the  clerk  shall  receive  such  compensation  as  the  county 
commissioners  shall  order,  not  exceeding  thirty  dollars  per 
annum."  In  connection  with  this  statute,  it  may  be  proper  to 
refer  to  the  ninth  section  of  the  thirteenth  article  of  the  new  Con- 
stitution, which,  so  far  as  I  shall  quote,  was  substantially  copied 
from  the  ninth  section  of  the  eighth  article  of  the  old  Constitution 
which  was  in  force  at  the  time  of  this  law,  and  one  I  shall  hereafter 
refer  to,  were  passed.  It  is  as  follows  :  "  That  in  all  criminal 
prosecutions  the  accused  hath  a  right  to  be  heard  by  himself  and 
counsel;  to  demand  the  nature  and  cause  of  the  accusation 
against  him  ;  to  meet  the  witnesses  face  to  face ;  to  have  com- 
pulsory process  to  compel  the  attendance  of  witnesses  in  his 
favor,"  &c.  The  design  of  this  provision  of  the  Constitution  was 
to  eecure  to  every  one  prosecuted  for  a  crime  every  just  facility 
for  a  fair  trial,  and  that  he  should  have  the  means  of  making  his 
defence,  whether  he  was  able  to  pay  for  it  or  not  ;  and  to  with- 
hold from  him  compulsory  process  to  compel  the  attendance  of 
his  witnesses,  until  he  had  paid  for  such  process,  would  be  a 
manifest  violation  of  this  provision,  which,  with  the  one  here- 
after referred  to,  by  a  reasonable  construction  also  secure  to  him 
the  right  to  have  such  process  served  and  obeyed  upon  the  same 
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terms.  The  legislature,  in  the  same  sjjirit  of  justice  and  liberality 
which  prompted  the  insertion  of  thisprovisou  of  the  Constitution, 
saw  fit  to  exempt  innocent  parties  who  are  wrongfully  prosecuted 
for  criminal  offences  from  the  payment  of  all  costs,  and  to  throw 
the  burden  of  the  defence  as  well  as  of  the  prosecution  upon  the 
counties,  which  are  required  to  make  an  annual  allowance,  in 
lieu  of  the  taxable  costs  in  such  cases.  In  the  fourteenth  section 
of  the  same  chapter  of  Rev.  St.  we  find  substantially  the  same 
provision  in  relation  to  sheriiFs'  costs.  It  is  as  follows  :  "  In  all 
criminal  cases,  where  the  defendant  shall  bo  acquitted  or  other- 
wise legally  discharged  without  payment  of  costs,  the  sherifi" 
shall  not  be  allowed  any  fees;  but  the  Commissioners'  Court 
shall  annually  allow  the  sherifi"  such  compensation  for  ex  officio 
services,  not  exceeding  thirty  dollars  a  year,as  they  shall  think  pro- 
per." The  language  of  the  statute  is  a  little  stronger,  in  relation 
to  sherifis,  than  it  is  in  relation  to  clerks  of  the  Circuit  Court ; 
but  the  intention  of  the  legislature  was  manifestly  the  same. 
Neither  shall  be  entitled  to  any  fees  where  the  defendant  shall 
be  acquitted  or  otherwise  legally  discharged,  without  payment 
of  costs,  but  in  lieu  thereof,  an  allowance  is  to  be  made  by  the 
county.  An  acquittal,  or  other  legal  discharge,  absolves  the  de- 
fendant from  the  payment  of  all  costs.  Such  is  the  obvious 
meaning  and  true  interpretation  of  the  law. 

The  case  of  Carpenter  v.  The  People,  (3  Gilm.  147,)  does  not 
conflict  but  is  in  harmony  with  this  view  ot  the  statute.  There, 
it  was  held  that  a  party  who  was  convicted  in  the  Circuit  Court 
was  liable  to  the  clerk  of  this  court  for  costs  which  he  had  made 
in  the  prosecution  of  a  writ  of  error  to  obtain  a  reversal  of  the 
judgment.  That  decision  was  placed  expressly  upon  the  ground 
that  there  is  no  statute  exempting  parties  from  the  payment  of 
such  costs,  and  the  diflerence  between  that  case  and  this,  is  par- 
ticularly adverted  to  in  the  opinion  of  the  court.  It  is  said, 
"there  are  some  special  provisions  of  the  statue  relative  to  the 
fees  of  the  clerks  of  the  circuit  courts  and  sherifis,  in  cases 
where  the  defendant  is  acquitted,  but  there  are  none  which  apply 
to  the  fees  of  the  ofiicers  of  this  court  in  such  cases." 

It  is  the  opinion  of  this  court,  that  the  Circuit  Court  decided 
properly  in  sustaining  the  motion  to  quash  this  fee-bill ;  and  its 
judgment  is  afiBrraed.  Judgment  affirmed. 
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Peter    A.    Misnee,  Plaintiff   in  EiTor,  v.  Joseph   Lighthall, 
Defendant  in  Error. 

ERROR  TO  LA  SALLE. 

The  rule  of  the  common  law,  which  requires  the  owner  of  cattle,  &c.,  to  keep 
them  upon  his  own  land,  is  not  in  force  in  Illinois ;  and  in  order  to  maintain 
trespass,  the  owner  of  the  close  must  show  that  it  was  protected  by  a  good 
and  sufficient  fence. 

The  opinion  of  the  court  embodies  a  statement  of  the  case. 
This  cause  was  heard  before   Caton,  Justice,   at  March  term, 

1848. 

A.  Hoes,  for  plaintiff  in  error. 

E.  S.  Leland,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  trespass,  brought  by 
Lighthall  against  Misner.  The  declaration  alleged,  that  the 
defendant's  hogs  entered  the  plaintiff  's  close,  and  destroyed  the 
corn  growing  therein.  The  second  plea  alleged  in  substance, 
that  the  plaintiff's  close  was  situated  adjoining  a  large  tract  of 
unimproved  land,  which  was  not  surrounded  by  a  fence,  or  in 
the  actual  possession  of  any  person,  but  was  lying  open  and 
common  to  the  stock  of  all  persons  residing  in  the  neighbor- 
hood ;  that  the  defeiidant  resided  in  the  neighborhood  of  the 
plaintiff's  close,  and  suft'ered  his  hogs  to  run  at  large  upon  the 
adjoining  uninclosed  land  ;  that  the  hogs,  without  his  knowledge 
and  against  his  will,  entered  from  the  same  into  the  plaintiff's 
close,  through  the  defects  and  insufficiency  of  the  plaintiff's 
fence;  and  that  the  plaintiff's  close  was  not  protected  or  sepa- 
rated from  the  adjoining  uninclosed  land  by  a  good  and  suffi- 
cient fence.  The  third  plea  alleged  generally,  that  the  plaintiff" 's 
close  was  not  surrounded  by  any  good  and  sufficient  fence, 
wherefore  the  defendant's  hogs,  without  his  knowledge  and 
against  his  will,  entered  upon  the  close,  through  the  defects  of 
the  fence,  and  committed  the  injury  complained  of.  The  Court 
sustained  a  general  demurrer  to  the  pleas ;  and  the  plaintiff  had 
77 
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a  verdict  and   judgment  on  tlie  issues  <>f   fact  formed    in  the 
cause. 

This  court  decided  in  Seeley  y.  Peters,  (5  Gihu.  130,)  that  the 
rule  of  the  common  law,  which  requires  tlie  owner  of  cattle, 
horses,  sheep,  hogs,  &c.,  to  keep  them  upon  his  own  land,  has 
never  been  in  force  in  this  State  ;  and  that  in  order  to  maintain 
an  action  for  the  trespass  of  such  animals  to  one's  close,  the 
owner  of  the  close  must  have  it  surrounded  by  a  good  and  suffi- 
cient fence.  On  the  principle  of  that  case,  the  pleas  presented 
a  good  defence  to  the  action.  The  hogs  were  lawfully  upon  the 
uninclosed  land,  contiguous  to  the  close  of  the  plaintiff,  and  it 
was  his  duty  to  have  protected  himself  against  them  by  a  suffi- 
cient fence.  If  he  neglected  to  keep  up  a  fence  sufficient  ordi- 
narily to  prevent  stock  from  going  upon  his  land,  and  the  hogs 
entered  thereon  for  the  want  of  such  a  fence,  he  must  abide  the 
consequences.  The  case  might  be  different,  if  the  defendant 
had  driven  them  into  the  close ;  but  the  pleas  fully  negative  any 
such  conclusion.  They  show  that  the  injury  resulted  from  the 
insufficiency  of  the  fence,  and  not  from  any  fault  on  the  part  of 
the  defendant.  The  court  erred  in  sustaining  the  demurrer ; 
and  the  judgment  must  be  reversed,  and  the  cause  be  remanded. 

Judgmevt  reversed. 


John  D.  Jennings,  Plaintiff  in  Error,  v.  Ichabod  Gage,  et  al.. 
Defendants  in  Erroi". 

ERROR  TO  COOK. 

A  party  cannot  rescind  a  contract  and  at  the  same  time  retain  the  considera- 
ation,  in  whole  or  in  part,  which  he  has  received  under  it.  He  must  rescind 
the  contract  in  toto,  or  not  all. 

If  goods  are  simply  contracted  to  a  party,  but  never  actually  sold  and  deliver- 
ed to  him,  he  has  no  right  to  the  possession,  till  the  contract  is  consummat- 
ed ;  and  if  he,  under  such  circumstances,  obtain  possession  of  them  surrep- 
titiously and  without  the  consent  of  the  other  party,  such  other  party  can 
recover  the  possession  without  a  rescission  of  the  contract. 

There  is  a  material  distinction  between  a  sale  and  delivery  of  goods,  and  a 
mere  contract  for  a  sale.  In  the  one  case,  the  title  to  the  goods  passes  to  the 
vendee  ;  in  the  other  it  remains  with  the  original  owner. 
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It  is  only  when  a  vendor  seeks  to  avoid  the  contract  under  which  he  has  parted 
with  his  goods,  that  a  return  of  the  consideration  he  has  received  under  such 
contract  becomes  necessary. 

The  good  ftiith  of  a  transaction  is  a  matter  peculiarly  appropriate  for  the  con- 
sideration of  a  jurj". 

The  loss  of  title  to  goods,  as  between  parties  equally  innocent,  should  fall 
upon  him  who  has  voluntarily  transferred  to  another  such  possession  of 
them  as  enabled  him  to  commit  the  fraud,  even  in  such  cases  which  would 
authorize  a  rescission  of  the  sale  and  a  recovery  of  the  goods  from  the  vendee. 

It  is  a  universal  and  fundamental  principle  of  the  law  of  personal  pi-oporty, 
that  no  man  can  be  divested  of  it  without  his  consent.  But  if  he  consent  to 
the  transfer  of  such  property,  though  such  consent  be  temporary  only  and 
obtained  by  fraud,  and  therefore  revocable  as  against  such  unfair  purchaser, 
an  honest  purchaser  from  him  will  be  protected,  and  the  first  owner  must 
bear  the  loss. 

The  facts  of  this  case  are  sufiBciently  stated  iu  the  opinion  of 
the  court. 

This  cause  was  heard  before  T.  L.  Dickey,  Judge,  and  a 
jury,  at  May  tertn,  1851.     Jennings  sued  out  this  writ  of  error. 

Arnold  &  Lay,  for  plaintiff  in  error. 

G.  Goodrich,  for  defendants  in  error. 

Trumbull,  J.  Grage,  Dater,  and  Massey,  merchants  in  the 
city  of  New  York,  sold  to  Yan  Yalin  a  bill  of  goods,  taking  in 
payment  his  notes,  at  four,  six,  and  nine  months,  secured  by  a 
mortgage  on  real  estate  in  Wisconsin.  The  goods  to  be  shipped 
to  Chicago,  hut  not  to  be  delivered  to  Yan  Yalin  till  he  gave 
an  indorser  on  the  notes  satisfactory  to  J.  H.  Burch.  The  goods 
were  accordingly  forwarded  to  Yan  Yalin,  care  of  James  Peck& 
Co.,  warehousemen,  Chicago,  who  were  instructed  by  Burch 
not  to  deliver  them  without  directions  from  him.  Yan  Yalin, 
however,  paid  the  charges  and  obtained  the  possession  of  the 
goods  without  giving  the  indorser,  and  subsequently  sold  them 
to  Jennings,  the  defendant  in  the  court  below. 

Gage,  Dater  &  Co.  demanded  the  goods  of  Jennings,  and  on 
his  refusal  to  deliver  them  brought  trover  for  their  value,  and 
recovered  a  judgment  for  $1,339.Y4. 

Among  other  instructions  the  defendant  asked  the  court  to 
give  to  the  jury  the  following  :  "  If  the  jury  believe,  that  plain- 
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tiffs  in  this  case  contracted  to  sell  the  bill  of  goods  sued  for  in 
this  case  to  Henry  Yan  Valin,  defendant's  vendor,  and  received 
the  notes  of  Yan  Yalin,  part  secured  by  mortgage  on  property 
in  Wisconsin  and  the  balance  to  be  secured  by  a  good  indorser, 
or  that  an  indorser  in  addition  to  the  security  given  by  mortgage 
was  to  be  given  for  the  whole  amount  of  tlie  goods,  still  if  the 
mortgage  was  given  by  Yan  Yalin,  before  the  plaintiifs  would 
be  entitled  to  recover  of  the  defendant,  the  plaintiffs  must  show 
that  they  have  restored  the  mortgage,  or  cancelled  the  same,  or 
offered  to  cancel  the  same,  and  if  they  have  not  done  either,  the 
law  is  with  the  defendant." 

"  If  the  jury  believe,  from  the  evidence,  that  Jennings  pur- 
chased the  goods  in  good  faith  of  Yan  Yalin,  and  that  at  the 
time  of  such  purchase  Yan  Yalin  had  actul  possession  of  such 
goods,  and  that  they  were  marked  in  New  York  by  plaintiffs 
with  Yan  Yahn's  name,  and  transmitted  to  him  at  Chicago  and 
there  actually  delivered  to  him  by  the  plaintiffs'  agent  and  con- 
signee, then  as  against  Jennings  the  plaintiffs  cannot  recover." 

The  first  of  the  above  instructions  the  court  refused  to  give, 
and  gave  the  second  with  this  qualification  :  "  If  however  the 
agreement  between  the  plaintiffs  and  Yan  Yalin  was,  that  the 
goods  were  only  to  be  delivered  to  Yan  Yalin  upon  the  condi- 
tion of  his  giving  security  for  the  price,  then  if  the  possession 
was  obtained  by  Yan  Yalin  without  giving  the  security  agreed 
upon  and  in  violation  of  the  agreement,  then  he  derived  no  title 
to  the  goods  which  he  could  sell  to  Jennings,  even  if  Jennings 
was  a  purchaser  in  good  faith  and  for  a  valuable  consideration." 

The  refusal  to  give  the  first  instruction  and  the  giving  of  the 
other  with  the  qualification,  present  the  only  questions  arising 
in  the  case. 

It  is  a  rule  that  a  party  cannot  rescind  a  contract  and  at  the 
same  time  retain  the  consideration,  in  whole  or  in  part,  which 
he  has  received  under  it.  He  must  rescind  the  contract  in  toto, 
or  not  at  all.  Hogan  v.  Weyer,  5  Hill,  390  ;  Moyer  v.  Shoe- 
maker, 5  Barb.  Sup.  Ct.  Rep.  322 ;  Buchenau  v.  Horney,  12  111. 
336. 

The  first  of  defendant's  instructions  was  not  however,  based 
upon  the  supposition  that  Yan  Yalin  received  the  goods^  under 
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the  contract  of  purchase,  and  unless  he  did  so  receive  them,  that 
instruction  and  several  others  of  precisely  similar  character  were 
properly  refused  as  inapplicable  to  the  facts  of  this  case. 

If  the  goods  were  simply  contracted  to  Yan  Yalin  but  never 
actually  sold  and  delivered  to  him,  he  had  no  right  to  the  posses- 
sion till  such  contract  was  consummated  ;  and  if,  under  such  cir- 
cumstances, he  obtained  the  possession  surreptitiously  and  with- 
out the  consent  of  the  plaintiffs,  they  could  recover  it  again  with- 
out a  rescission  of  the  contract. 

There  is  a  material  distinction  between  a  sale  and  delivery  of 
goods,  and  a  mere  contract  for  a  sale.  In  the  one  case,  the  title 
to  the  goods  passes  to  the  vendee  ;  in  the  other  it  remains  Avith 
the  original  owner.  Upon  the  hypothesis  assumed  in  the 
instruction,  that  the  goods  were  merely  contracted  to  be  sold  to 
Yan  Yalin,  as  applied  to  the  facts  of  this  case,  it  is  clear  that 
the  title  to  the  property  was  not  changed,  and  the  plaintiffs  had 
the  right,  without  the  rescission  of  a  contract  which  did  not  change 
the  title  to  the  goods,  to  recover  their  possession  or  value  against 
one  who  had  wrongfully  taken  them  away. 

It  is  only  when  the  vendor  seeks  to  avoid  the  contract  under 
which  he  has  parted  with  his  goods,  that  a  return  of  the  consi- 
deration he  has  received  under  such  contract  becomes  necessary. 

The  right  to  recover  in  this  case,  upon  the  supposition  that 
there  was  simply  a  contract  for  the  sale  of  the  goods,  which  were 
not  to  be  delivered  except  further  security  was  given,  did  not 
depend  on  the  rescission  of  such  contract;  hence  it  was  unneces- 
sary that  the  plaintiffs,  before  bringing  suit,  should  have  cancelled 
the  mortgage  which  had  been  given  in  part  security  for  the  price 
of  the  goods,  as  they  were  not  seeking  to  avoid  the  contract  for 
their  sale  or  to  recover  in  opposition  to  it,  and  defendant's 
instructions  upon  this  branch  of  the  law  were  properly  refused, 
as  inapplicable  to  the  case. 

The  questions  of  law  arising  upon  the  other  instruction,  and 
the  qualification  annexed,  are  of  a  different  character.  That 
instruction  is  based  on  the  supposition  that  Jennings  was  a  pur- 
chaser of  the  goods  in  good  faith  and  for  a  valuable  consider- 
ation. Whether  the  evidence  would  have  justified  the  jury  in 
finding  that  he  was  such  a  purchaser  is  not  now  the  question. 
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The  good  faith  of  the  transaction  was  a  matter  peculiarly  appro- 
priate for  the  consideration  of  the  jury,  and  as  such  the  defend- 
ant liad  the  right  to  have  it  submitted  to  and  passed  upon  by 
them. 

As  between  plaintiifs  and  Yan  Valin  there  is  no  question  that 
the  title  to  the  goods  would  not  pass  on  the  state  of  case  sup- 
posed in  the  instruction  ;  but  it  is  insisted  that,  as  between  the 
plaintiffs  and  Jennings,  the  law  is  different,  and  that  as  between 
them,  both  parties  being  innocent,  the  loss  should  fall  upon  the 
owners,  who,  by  intrusting  Van  Valin  with  the  possession  of  the 
goods  enabled  him  to  commit  the  fraud, — rather  than  upon  Jen- 
nings, who  is  presumed  to  have  acted  in  good  faith  and  with 
])roper  caution.  This  is  unquestionably  the  law  where  the 
owners,  with  the  intention  of  sale,  have  voluntarily  parted  with 
the  possession  of  the  goods,  and  clothed  the  vendee  with  the 
indicia  of  ownership,  though  under  such  circumstances  as  would 
authorize  a  rescission  of  the  sale  and  a  recovery  of  the  goods  as 
against  the  vendee  (a).  Mowry^'.  Walsh,  8  Cow,  238;  Kowley  v. 
Bigelow,  12  Pick.  307.  But  this  principle  does  not  apply  to 
sales  upon  condition  and  where  the  original  owner  has  never 
consented  to  the  transfer  of  the  property,  Bradeen  v.  Brooks, 
22  Maine,  463 ;  Dresser  Manuf.  Co,  v.  Waterston,  3  Met.  9 ;  2 
Kent,  497,  It  is  a  universal  and  fundamental  principle  of  the 
law  of  personal  property  that  no  man  can  be  divested  of  it,  with- 
out his  own  consent.  Salters  v.  Everett,  20  Wend,  275;  Ash  v. 
Putnam,  1  Hill,  303,  Tf  he  consent  to  the  transfer  of  the  pro- 
pert}^  though  such  consent  be  temporary  only,  and  obtained  by 
fraud,  and  therefore  revocal)le  as  against  such  unfair  purchaser, 
still  an  honest  purchaser  from  him,  will  be  protected,  and  the 
first  owner  must  bear  the  loss.  Does  the  instruction,  as  qualified 
by  the  court,  exclude  the  idea  of  Van  Valin  having  obtained 
possession  of  the  goods  by  the  consent  of  the  plaintiffs  ?  If  it 
does,  the  instruction  was  correct,  otherwise  it  was  erroneous.  A 
moment's  consideration  will  show  that  all  the  facts  stated  hypo- 
thetically  in  the  qualification,  may  be  true,  and  still  Van  Valin 
may  have  got  the  possession  of  the  goods  temporarily,  by  the 
consent  of  the  plaintiffs.  He  may  have  obtained  the  possession 
under  the  false  and  fraudulent  promise  that  he  would  afterwards 

(a)  Bruiidage  v.  Camp,  21  ni.  R.,  330;  Brawner  v.  Lomax,  23  111.  R.,  497;  Fawcett  v.  Os- 
born,  32  HI.  R.,  424;  Burton  v.  Curyea,  40  111.  R.,  320;  Bell  v.  Farrar,  41  111.  R.,  400;  Butters 
V.  Haughwont,  42  111.  R.,  18. 
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furnish  the  security,  or  lie  may  even  liave  furnished  an  indorser 
upon  the  notes  satisfactory  to  Burch,  when  in  fact  the  signature 
of  the  indorser  was  forged ;  and  there  are  many  ways  in  which 
it  is  possible  that  he  may  fraudulently  have  obtained  possession 
of  the  goods  without  giving  the  security  agreed  upon,  and  in 
violation  of  his  agreement,  and  yet  by  the  plaintiflPs'  consent,  for 
the  time  being.  Under  such  circumstances  a  honafide  purchaser 
from  Van  Yalin  would  be  protected. 

The  qualification  of  the  instruction  was  therefore  erroneous, 
and  the  judgment  must  for  that  reason  be  reversed. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Salmon  C.  Colton  et  al..  Plaintiffs  in  Error,  r.  James  H.  Han- 
chett et  al..  Defendants  in  Error. 

ERROR  TO  OGLE. 

The  act  to  provide  for  township  organization  does  not  give  the  board  of  super- 
visors authority  to  appropriate  the  county  funds  in  aid  of  the  construction  of 
toll-bridges,  or  to  aid  a  private  individual  in  the  construction  of  a  free  bridge ; 
nor  does  the  securing  to  the  county  a  right  of  way  for  county  officers,  grand 
and  petit  jurors,  and  witnesses  in  criminal  cases  alter  the  powers  of  the  su- 
pei'visors. 

The  law  fixes  the  compensation  and  defines  the  privileges  and  immunities  of 
county  officers,  and  they  have  no  right,  by  the  use  of  countj^  funds,  to 
secure  to  themselves  or  to  any  other  particular  class  of  individuals,  immu- 
nities not  granted  by  the  statute. 

A  bill  to  enjoin  the  board  of  supervisors  from  misapplying  the  money  of 
the  county,  is  a  proper  remedy  (a). 

The  facts  of  this  case  are  sufiiciently  stated  in  the  opinion  of 
the  court. 

The  jpro  forma  decree  upon  the  agreement  of  the  parties  was 
entered  at  March  term,  1852,  of  the  Ogle  Circuit  Court,  Wilk- 
inson, Judge,  presiding. 

J.  Marsh  and  T.  L.  Dickey,  for  plaintiflfs  in  error. 

E.  S.  Leland,  for  defendants  in  error. 

Trumbull,    J.     The  complainants,    who   were   tax-payers  of 

(a)  Perry  t.  Kinnear,  42  111.  E.,  160. 
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Ogle  county,  filed  a  bill  in  chancery  to  enjoin  the  board  of 
supervisors  of  said  county  from  granting  to  James  H.  Hanchett, 
one  of  the  defendants,  the  sum  of  one  thousand  dollars,  to  aid 
him  in  tlie  construction  of  a  toll-bridge  across  Rock  River,  at 
Oregon  city,  in  said  county. 

Hanchett  had  been  authorized  to  build  the  bridge  by  a  special 
act  of  the  General  Assembly,  enacted  February  17,  1851  ;  and 
the  board  of  supervisors  of  Ogle  county,  by  an  order  passed 
January  28,  1852,  resolved  that,  on  the  completion  of  said 
bridge  by  Hanchett,  an  order  should  be  drawn  on  the  treasurer 
of  said  county,  in  his  favor,  for  the  sum  of  one  thousand  dol- 
lars. Provided  that  the  order  was  not  to  be  issued  till  Hanchett 
should  execute  to  the  county  a  good  and  sufficient  right  of  way 
across  said  bridge  for  all  the  officers  of  said  county,  while  era- 
ployed  on  the  business  of  the  county,  for  all  grand  and  petit 
jurors,  and  all  witnesses  attending  criminal  trials,  to  continue 
for  the  terra  cf  twenty  years. 

The  case  was  heard  on  bill  and  answer,  and  a  pro  forma  de- 
cree entered  dismissing  the  bill.  By  a  stipulation  between  the 
parties,  two  questions  only  are  submitted  to  this  court  for  ad- 
judication. "  First,  the  right  of  the  defendants  to  issue  the 
order,  for  the  purpose  specified  in  the  bill  and  answer;  and, 
secondly,  whether  the  complainants  have  sought  the  proper 
reraedy." 

The  act  to  provide  for  township  organization,  approved  Feb- 
ruary 17,  1851,  art.  15,  §  2,  declares  as  follows:  "No  county 
under  this  organization,  shall  possess  or  exercise  any  corporate 
powers  except  such  as  are  enuraerated  in  this  act,  or  shall  be 
specially  given  by  law,  or  shall  be  necessary  to  the  exercise  of 
the  powers  so  enumerated  or  given." 

Under  this  provision  of  the  statute,  which  is  merely  declara- 
tory of  M'hat  the  law  was  before,  it  is  manifest  that  the  board 
of  supervisors  had  no  authority  to  appropriate  the  county  funds 
to  aid  a  private  individual  in  the  construction  of  a  toll-bridge, 
or  for  any  other  purpose  unless  it  was  given  by  the  general  law 
providing  for  township  organization,  or  was  necessary  to  the 
exercise  of  some  power  therein  enumerated,  for  it  is  not  pre- 
tended that  there  is  any  special  statute  conferring  the  power. 
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The  township  law  will  be  searched  in  vain  foi-  any  provision 
specially  authorizing  the  board  of  supervisors  to  appropriate 
county  funds  in  aid  of  the  construction  of  toll-bridges.  The 
only  part  of  the  act  which  can  afford  a  pretext  for  the  exercise 
of  such  a  power  is  the  fourth  clause  of  the  fourth  section  of 
art.  10,  which  authorizes  the  board  of  supervisors,  "'  to  appropri- 
ate funds  to  aid  in  the  construction  of  roads  and  bridges,  in  any 
part  of  their  respective  counties,  whenever  a  majority  of  the 
whole  board  of  the  county  mny  deem  it  proper  and  expe- 
dient." 

The  meaning  of  this  general  provision  is  to  be  ascertained  by 
reference  to  the  other  provisions  of  the  act,  upon  the  principle  that, 
in  the  construction  of  a  statute,  the  whole  act  is  to  be  taken  to- 
gether ;  and  indeed  all  statutes  upon  the  same  subject  are  to  be 
construed  in  reference  to  each  other. 

By  article  22,  the  care  and  superintendence  of  highways  and 
bridges  are  conferred  on  the  commissioners  of  highways  in  the 
respective  towns;  but  such  commissioners  have  no  more  author- 
ity under  this  law  to  erect  toll-bridges,  than  they  have  to  put  up 
gates,  and  charge  toll  on  any  of  the  ordinary  highways  of  tiie 
county,  which  it  will  not  be  pretended  that  they  have  authority 
to  do. 

The  roads  and  bridges,  in  aid  of  the  construction  of  which 
the  board  of  supervisors  is  authorized  to  appropriate  funds,  must 
be  understood  to  be  such  roads  and  bridges  as  the  act  author- 
izes to  be  built;  that  is,  free  roads  and  free  bridges,  the  jurisdic- 
tion over  which  is  given  to  the  towns  through  their  commission- 
ers of  highways.  The  board  of  supervisors  would  have  no 
authority  to  appropriate  county  funds  to  aid  a  private  individual 
in  the  construction  of  even  a  free  bridge  ;  much  less  have  they 
authority  to  donate  a  sum  of  money  to  aid  him  in  the  building 
of  a  bridge  for  his  own  private  advantage. 

The  circumstance,  that  the  money  was  not  to  be  paid  Han- 
chett till  he  secured  to  the  county  a  right  of  way  for  county 
officers,  grand  and  petit  jurors,  and  witnesses  in  criminal  cases, 
does  not  alter  the  case.  The  law  fixes  the  compensation,  and 
defines  the  privileges  and  immunities  of  county  officers;  and 
they  have  no  right,  by  the  use  of  county  funds,  to  secure  to 
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themselves,  or  for  any  other  particular  class  of  individuals,  im- 
muiiities  not  granted  by  the  statute. 

The  other  question  involved  in  the  case  relates  to  the  remedy 
which  the  cotnplainants  have  chosen. 

It  was  not  in  their  power  to  take  appeal  from  the  order  of  the 
board  of  supervisors,  for  theslatute  has  not  made  provision  for 
appeals  in  such  cases. 

They  could  not  resist  the  payment  of  their  taxes  upon  the 
ground  that  the  board  of  supervisors  were  about  to  misapply 
part  of  the  county  revenue;  for  the  whole  rev'enue  would  be 
collected  together,  and  it  would  be  impracticable  to  determine 
how  much  of  the  tax  assessed  against  each  individual  was  on 
account  of  the  illegal  application  of  part  of  the  county  funds.  It 
has  been  suggested,  that  an  action  on  the  case  would  have  lain 
against  the  supervisor,  or  that  there  was  a  complete  remedy  by 
the  common-law  writ  of  certiorari.  It  is  possible  that  partial 
redress,  at  least  might  have  been  obtained  in  either  of  the  ways 
indicated  ;  but  to  have  resorted  to  one  of  them  would  have  led 
to  a  multiplicity  of  suits;  and  the  othei-,  if  available  at  ail, 
would  most  likely  have  been  less  prompt  and  efficacious  than 
that  wliicli  was  adopted,  l^o  objection  was  taken  to  the  juris- 
diction in  the  answer;  and,  as  the  right  to  appropriate  the  funds 
of  the  county  in  the  manner  proposed  was  a  question  aflecting 
the  public  interest,  the  remedy  by  bill,  to  enjoin  the  board  of 
supervisors  from  misapplying  the  money  of  the  county,  was  the 
most  direct,  speedy,  and  efficacious  which  could  have  been 
adopted,  and  we  see  no  objection  to  chancery  entertaining  juris- 
diction of  such  a  bill. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 

Catox,  J.,  dissented. 
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John   King  et  al.,    Plaintiffs  in  Error,  v.  Addison  Ramsay, 
Defendant  in  Error. 

ERROR  TO  MARSHALL. 

Where  a  bond  is  the  foundation  of  an  action  of  debt, /w7  debet  is  not  a  j^ood  plea. 
It  is  otlierwise  whei'e  the  instrument  is  but  inducement  to  the  action. 

A  defendant  who  is  sued  upon  a  replevin-bond,  who  wishes  to  show,  under 
the  statute,  that  the  merits  of  the  case  have  not  determined  in  the  trial  of  the 
action  in  which  the  bond  was  given,  must  affirmatively  state,  in  his  plea,  why 
the  merits  were  not  so  determined  ;  enough  of  the  proceedings  in  the  former 
action  should  be  set  forth  to  enable  the  court  to  decide,  on  demurrer,  whether 
the  right  of  property  has  been  determined. 

If  the  right  of  property  is  put  in  issue  by  defendant,  and  the  finding  is  in  his 
favor,  the  award  of  a  retorno  liabendx)  is  a  matter  of  course,  whether  prayed 
for  by  the  plea  or  not. 

In  an  action  upon  a  replevin-bond,  the  defendants  (obligors)  have  the  right  to 
show  in  mitigation  of  damages,  that  the  plaintiffs  in  replevin,  in  the  original 
action,  were  the  general  owners  of  the  goods ;  and  the  true  measure  of  dam- 
ages, if  the  property  was  worth  that  much,  was  the  amount  necessary  to  dis- 
charge the  liens  upon  it. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
court. 

The  cause  was  heard  before  T.  L.  Uickey,  Judge,  without  a 
jury,  at  April  term,  1850,  of  the  Marshall  Circuit  Court.  Judg- 
ment for  Ramsay  on  the  bond,  for  eight  hundred  dollars.  The 
defendants  in  the  court  below  excepted  to  the  finding  of  the 
court,  and  sued  out  this  writ  of  error. 

H.  O.  &  A.  L.  Merriman,  for  plaintiffs  in  error. 

O.  Peters  and  Ramsay,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  in  the 
name  of  Ramsay,  sheriff  of  Marshall  county,  against  Burnell, 
King,  Yonts,  Earl,  and  Yinecore.  King,  Earl,  and  Yinecore 
only  were  served  with  process.  The  declaration  was  upon  a 
replevin-bond,  executed  by  the  defendants  to  the  plaintiff,  on  the 
8th  of  March,  18i7,  in  the  penalty  of  $800,  conditioned  for  the 
return,  if  return  should  be  awarded,  of  eight  horses  and  eight 
harnesses,  which  had  been  taken  by  the  plaintiff  in  an  action  of 
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replevin,  instituted  by  Burnell  and  others  agains;t  Robertson  ; 
and  it  alleged  a  trial  of  the  action  of  replevin,  a  verdict  and 
judgment  therein  in  favor  of  Robertson,  and  the  award  of  a 
vprit  of  retorno  hahendo  :  and  assigned  for  breach  that  the  de- 
fendants had  not  made  return  of  the  property. 

The  defendants,  King,  Earl,  and  Vinecore,  pleaded  several 
pleas.  The  lirst  plea  was  non  est  factum,  on  which  issue  was 
taken.  The  second  plea  wns  nil  debet,  to  which  a  demurrer  was 
sustained.  The  third  plea  was  md  tie!  record,  on  which  there 
was  an  issue.  The  fourth  plea  alleged  that  the  property  re- 
plevied in  the  original  action  was  tlie  property  of  the  plaintiffs 
therein,  and  that  the  merits  of  the  case  were  not  fully  deter- 
mined on  the  trial  of  that  action.  The  fifth  plea  alleged,  that 
Robertson,  the  defendant  in  the  action  of  replevin,  as  constable, 
held  possession  of  the  goods  replevied,  by  virtue  of  several 
attachments  issued  by  George  Snyder,  a  justice  of  the  peace, 
against  O.  llinton  &  Co. ;  one  in  favor  of  Denby,  for  $82.75  ; 
one  in  favor  of  Moslier,  for  $49.64 ;  one  in  favor  of  Gapeer,  for 
$23.88;  one  in  favor  of  Williamson,  for  $10.25;  one  in  favor 
of  J.  Waugh,  for  $70  ;  one  in  favor  of  S.  Waugh,  for  $90;  and 
one  in  favor  of  Fisher  &  Co.,  for  $20 ;  that  the  trial  in  the 
action  of  replevin  only  determined,  that  Robertson  had  the 
right  to  retain  the  goods  to  satisfy  the  attachment  in  favor  of 
Denby ;  and  that  the  right  of  property,  as  to  the  other  attachii.g 
creditors,  was  not  determined;  and  that  the  plaintiffs  in  replevin 
were  the  owners  of  the  goods,  and  entitled  to  the  possession 
thereof,  as  against  all  of  the  attaching  creditors  except  Denby. 
The  sixth  plea  was  like  the  fifth,  with  the  additional  averment, 
that  the  defendants,  prior  to  the  commencement  of  this  suit, 
fully  paid  and  satisfied  the  judgment  in  favor  of  Denby.  The 
seventh  plea  was  similar  to  the  fifth,  with  the  additional  allega- 
tion, that  the  plaintiffs  in  the  action  of  replevin  purchased  the 
goods  in  question  of  O.  Hinton  &  Co.,  prior  to  the  issuing  of 
the  attachments,  of  M^hich  all  of  the  attaching  creditors  but  Denby 
had  notice  before  the  attachments  were  levied.  The  eighth  plea 
alleged,  that  the  award  of  a  writ  oi'  retorno  hahendo  in  the  action 
of  replevin  was  wholly  void,  because  the  defendant  in  that 
action  did  not,  by  his  plea,  pray  for  a  return  of  the  property. 
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The  court  sustained  a  demurrer  to  the  fourth,  fifth,  sixth,  seventh, 
and  eighth  picas. 

The  cause  was  submitted  to  the  court  at  rhe  April  term, 
1850.  The  plaintiff  read  in  evidence  the  replevin-bond  described 
in  the  declaration ;  also  the  record  of  the  judgment  in  the 
action  of  replevin  ;  also  the  writ  of  retorno  habendo  issued  on 
the  judgment,  and  the  return  of  "not  found  "  thereon  ;  and  he 
proved  that  the  goods  replevied  were  worth  $350. 

The  defendants  then  read  in  evidence  the  declaration,  plea, 
and  replication  in  the  action  of  replevin.  The  declaration  was 
in  the  usual  form.  The  plea  alleged  that  on  the  14-th  of  Febru- 
ary, 18-17,  O.  Hinton  &  Co,  were  indebted  to  P.  J.  Mosher  in 
the  sum  of  $49.64,  to  C.  C.  Gapeer,  |23.88,  to  J.  H.  Williamson, 
$10.25,  to  J.  Waugh  $70,  to  S.  Waugh,  $90,  to  J.  Denby, 
$83.75,  and  to  Fisher  &  Co.  $20 ;  that  on  that  day  each  of  said 
creditors  sued  out  an  attachment  before  George  Snyder,  a  jus- 
tice of  the  peace,  against  O.  Hinton  &  Co.  for  the  amount  of 
his  debt,  all  of  which  attachments  were  delivered  to  the  defend- 
ant, a  constable,  and  were  by  him  on  the  same  day  levied  on 
the  goods  in  question  as  the  property  of  O.  Hinton  «&:  Co.,  and 
that  the  same  were  then  the  property  of  O.  Hinton  &  Co.,  and 
not  the  property  of  the  plaintiffs;  and  that  such  proceedings 
were  afterwards  had  in  the  attachment  cases  that  each  of  the 
attaching  creditors  recovered  a  judgment  against  O.  Hinton  & 
Co.  for  the  amount  of  his  demand.  The  replication  simply  de- 
nied that  the  goods  in  question  were  the  property  of  O.  Hinton 
&  Co.,  and  afiirmed  that  the  same  were  the  property  of  the 
plaintiffs. 

The  defendants  then  produced  the  several  attachments,  and 
the  judgments  entered  thereon,  and  offered  to  read  them  in  evi- 
dence, in  connection  with  proof  that  the  plaintiffs  in  replevin 
were  the  general  owners  of  the  goods,  for  the  purpose  of  show- 
ing that  the  lien  of  the  defendant  in  the  action  of  replevin  was 
less  than  the  value  of  the  goods  ;  but  the  court  rejected  the  evi- 
dence, and  the  defendants  excepted. 

The  defendants  then  offered  to  prove,  in  mitigation  of  da- 
mages, that  at  the  time  of  the  issuing  of  the  attachments  and 
the  commencement  of  the  action  of  replevin,  the  plaintiffs  in 
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replevin  were  the  geueral  owners  of  the  property,  by  virtue  of  a 
prior  purchase  from  O.  Hinton  &  Co.,  and  that  all  of  the  attach- 
ino'  creditors  except  Denby  had  notice  of  such  purchase  and 
ownership  before  the  suing  out  of  their  attaclinients ;  but  this 
evidence  was  excluded,  and  the  defendants  excepted. 

The  court  found  the  issues  for  the  plaintiff,  and  assessed  his 
damages  at  S350  ;  and  judgment  was  then  entered  against  all  of 
the  defendants  for  the  penalty  of  the  bond,  to  be  discharged  on 
payment  of  the  damages  assessed  and  the  costs  of  suit.  At  the 
October  term,  1851,  after  notice  to  the  defendants,  the  record  of 
the  judgment  was  so  amended  as  to  show  a  judgment  against 
King,  Earl,  and  Vinecore  only. 

"Where  a  bond  is  the  foundation  of  an  action  of  del)t,  nil  debet 
is  not  a  good  plea.  It  is  otherwise  where  the  instrument  is  but 
inducement  to  the  action.  1  Chitty's  PI.  518  ;  W^irren  v.  Con- 
sett,  2  Lord  Raym.  1500;  Jansen  v.  Ostrander,  1  Cowen,  670; 
Allen  V.  Smith,  7  Halsted,  159;  Davis  v.  Burton,  3^Scam.  41. 
The  bond  was  clearly  the  foundation  of  the  present  action,  and 
the  second  plea  was  properly  held  bad  on  demurrer. 

The  fourth  plea  was  evidently  framed  with  reference  to  the 
provisions  of  the  act  of  the  1st  of  March,  1817,  in  these  words : 
"  That  in  all  actions  upon  replevin-bonds,  where  the  merits  of 
the  case  have  not  been  determined  in  the  trial  of  the  action  of 
replevin  in  which  the  bond  was  given,  the  defendant  may  plead 
the  above  facts,  and  also  his  or  her  title  to  the  property  in  dis- 
pute in  the  said  action  of  replevin."  The  plea  was  clearly  de- 
fective, in  not  showing  why  the  merits  of  the  case  were  not 
determined  in  the  action  of  replevin.  A  party  claiming  the 
benefit  of  the  statute  must  affirmatively  show  by  his  plea  thctt 
the  case  is  within  its  provisions.  Mere  general  averments  will 
not  suffice.  Enough  of  the  proceedings  in  the  former  action 
sliould  be  set  forth  to  enable  the  court  to  decide  on  demurrer 
whether  the  right  of  property  has  already  been  determined.  If 
the  suit  was  dismissed,  that  fact  should  be  stated.  If  there  was 
a  trial,  the  plea  ought  to  show  what  were  the  issues,  and  how 
they  were  disposed  of.  The  plea  was  also  defective  in  profess- 
ing to  answer  the  entire  cause  of  action.  Even  if  the  goods 
replevied  belonged  to  the  plaintiffs  in  the  action  of  replevin,  and 
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the  right  of  property  was  not  determined  in  that  suit,  the  obligee 
would  still  have  a  cause  of  action  on  the  bond,  and  be  entitled 
to  recover  nominal  damages,  for  a  failure  to  make  return  of  the 
goods,  as  required  by  the  judgment  of  the  court. 

The  same  objections  apply  to  the  iifth,  six,  and  seventh 
pleas.  These  pleas  allege  generally  that  the  right  of  property 
as  to  all  of  the  attaching  creditors  but  Denby,  was  not  deter- 
mined in  the  action  of  replevin.  The  proceedings  in  that  suit 
should  have  been  set  out,  so  that  the  court  could  determine 
whether  the  defendants  were  entitled,  under  the  statute,  to  have 
the  right  of  property  inquired  into  in  this  action. 

The  eighth  plea  was  clearly  bad.  When  an  action  of  repelvin 
is  dismissed,  or  the  right  of  property  is  adjudged  against  the 
plaintiff,  the  court  is  i-equired  to  give  judgment  for  a  return  of 
the  goods  replevied,  and  damages  for  the  detention  thereof. 
Rev.  Stat.  ch.  88,  §  0.  If  the  right  of  property  was  put  in  issue 
by  the  defendant,  and  the  tinding  was  in  his  favor,  the  award 
of  a  retorno  hahendo  was  a  matter  of  course,  whether  he  prayed 
for  a  return  in  his  plea  or  not  {a). 

The  judgment  in  the  former  action  did  not  conclude  the 
plaintiffs  in  replevin  from  afterwards  insisting  that  they  were  the 
general  owners  of  the  goods  replevied,  'i'he  goods  were  claimed 
by  the  constable  by  virtue  of  certain  attachments  levied  thereon  ; 
and  the  real  issue  in  that  action  was  whether  those  attachments 
^  were  valid  liens  on  the  property.  The  finding  on  that  issue  de- 
r  termined  nothing  more  than  that  the  constable  had  a  special 
property  in  the  chattels  to  the  extent  of  the  judgments  in  favor 
of  the  attaching  creditors.  In  that  respect  only  was  there  any 
adjudication  of  the  right  of  property.  The  question  of  the  gene- 
ral ownership  of  the  goods  was  left  open  and  undetermined. 
The  constable  was  entitled  to  the  posession  and  control  of  the 
property,  to  enable  him  to  satisfy  the  liens  upon  it.  But  after 
the  liens  should  be  discharged,  he  would  hold  the  residue  of  the 
property,  if  any,  in  trust  for  the  general  owner.  If  the  goods 
had  been  returned  to  him,  and  the  sale  of  a  part  only  had  satis- 
fied the  judgments,  the  plaintiffs  in  replevin  might  assert  title  to 
the  remaining  portion.  The  replevin-bond  was  given  for  the 
indemnity  of  the  officer  and  the  attaching  creditors.     By  a  dis- 

(a)  Underwood  v.  White,  45  Ul.  R.,  438. 
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charo;e  of  the  liens  on  the  property,  the  object  of  the  bond  would 
be  fully  answered.  And  there  would  be  lio  propriety  in  allow- 
ing the  obligee  to  recover  more  than  would  be  necessary  to  ac- 
complish that  result.  If  permitted  to  recover  the  full  value  of 
the  property,  he  would  hold  the  balance  remaining  after  dis- 
charging the  liens,  in  trust  for  the  general  owner ;  and  the  latter 
might  hold  him  liable  for  such  excess,  in  an  action  for  money 
had  and  received.  To  avoid  cii'cuity  of  action,  the  obligee 
should  only  be  allowed  to  recover  against  the  general  owner  the 
value  of  his  special  interest  in  the  property.  This  view  is  fully 
sustained  by  the  cases  of  Belt  v.  Worthington,  3  Gill  &  Johns. 
24:7,  and  Wallace  -y.  Clark,  7  Blackf.  298  {a).  In  those  cases  the 
actions  of  replevin  had  been  dismissed,  and  judgments  entered 
for  a  return  of  the  goods  replevied.  In  actions  afterwards 
brought  on  the  replevin-bonds,  the  obligees  were  permitted  to 
prove,  in  mitigation  of  the  damages,  that  the  plaintifis  in  reple- 
vi!i  had  title  to  the  property.  In  this  view  of  the  case,  the  de- 
fendants had  the  right  to  show,  in  mitigation  of  damages,  that 
the  plaintiffs  in  the  original  action  were  the  general  owners  of 
the  goods ;  and  the  true  measure  of  damages,  if  the  property 
was  worth  that  much,  was  the  amount  necessary  to  discharge 
the  liens  upon  it.  But  the  case  clearly  shows  that  the  defend- 
ants were  not  prejudiced  by  the  exclusion  of  the  evidence. 
The  plea  in  the  action  of  replevin  set  out  the  judgments  ren- 
dered in  the  attachment  suits,  and  they  were  not  put  in  issue  by 
the  replication.  The  existence  and  amount  of  the  judgments 
stood  adujitted  on  the  record  ;  and  the  only  question  left  open 
for  determination  was  whether  the  judgments  were  liens  on  the 
property.  The  amount  of  principal  and  interest  due  on  the 
judgments  at  the  time  of  the  trial  of  this  case  much  exceeded 
the  value  of  the  goods;  in  point  of  fact  the  damages  recovered 
are  not  sufficient  to  satisfy  the  judgments.  It  would  be  a  use- 
less ceremony  to  reverse  the  judgment  for  an  erroneous  ruling  of 
the  circuit  judge,  when  this  court  can  clearly  see  that  the  deci- 
sion could  not  possibly  have  injured  the  defendants. 

The  offer  of  the  defendants  to  prove  that  all  of  the  attaching 
creditors   but   Denby  had  notice,  at  the  time  the  attachments 
were  sued  out,  of  the  prior  purchase  of  the  goods  by  the  plain- 
Co)  Warner  v.  Mathews,  18  111.  R.,  86  ;  Chinn  v.  Altlngham,  19  111.  R.  604,  ante,  126. 
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tiffs  in  replevin  from  O.  liinton  &  Co.,  was  properlv  refused. 
The  judfi^inent  in  the  former  action  was  conclusive  of  that  ques- 
tion. The  tact  that  the  goods  were  bound  by  the  attachments 
had  already  been  determined,  and  could  not  be  drawn  in  ques- 
tion in  this  suit.  The  attachments  were  all  specially  relied  on 
by  the  constable  in  his  plea,  and  there  was  a  general  finding  in 
his  favor.  The  plea  was  bad  in  setting  up  several  distinct  de- 
fences; for  a  single  attachment,  if  valid,  would  have  entitled 
the  officer  to  a  return  of  the  property.  The  plaintiffs  in  replevin, 
instead  of  joining  issue  on  the  plea,  siiould  have  compelled  the 
defendant  bj^  demurrer  to  sever  in  his  defences.  There  would 
then  have  been  as  many  issues  as  there  were  attaclnnents,  and 
a  separate  finding  on  each.  If  such  a  course  had  been  pursued, 
and  Denby's  attachment  only  had  been  sustained,  the  amount 
of  his  lien  would  have  been  the  measure  of  damages  in  the 
action  on  the  replevin  bond. 

The  judgment,  as  originallj^  entered,  was  erroneous  in  embrac- 
ing two  defendants  who  were  not  before  the  court,  either  by 
service  of  process  or  appearance.  But  the  subsequent  amend- 
ment of  the  record  entirely  removed  the  objection. 

The  judgment  is  afitirmed. 

Judgment  affirmed. 


Henry  L.  Crosby,  Appellant,  v.  Henry  Loop  et  al.,  Appellees. 

APPEAL  FROM  BOONE. 

A  lessor  may  grant  the  whole  or  any  part  of  premises  out  of  which  rent  is- 
sues, and  the  lessee  will  be  bound  to  pay  the  whole  or  a  proportionate  share  of 
the  rent  to  the  grantee,  and  the  latter  has  all  the  remedies  to  enforce  pay- 
ment which  the  lessor  had. 

If  a  lessor  makes  an  unqualified  grant  of  leased  land,  the  rent  passes  to  the 
grantee  as  an  incident  of  the  reversion.  But  the  lessor  may  sever  the  rent 
from  the  reversion,  by  reserving  it,  or  he  may,  by  a  grant  of  a  part  of  the 
land  to  one  person,  or  of  the  whole  land  to  several  persons,  create  a  neces- 
sity for  an  apportionment  of  the  rent  between  the  different  owners. 

On  the  death  of  a  lessor,  rent  has  to  be  apportioned  among  the  heirs,  on  whom 
the  estate  is  cast. 
79 
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In  all  cases  of  apportionment  of  rent,  it  is  tLe  duty  of  th'^  tenant  to  pay  each 
p-u-ty  the  nroportion  of  rent  to  which  he  is  entitled. 

This  suit  was  originally  commenced  by  the  appellees  against 
the  appellant  before  a  justice  of  the  peace.  A  judgment  was 
iecovered  before  the  justice  for  sixty-five  dollars  and  costs. 
Crosby,  the  appellant  in  this  suit,  and  defendant  before  the  jus- 
tice, appealed  from  this  decision  to  the  Circuit  Court  of  Boone 
county. 

At  Deceojber  lerm.  1851,  of  the  Boone  Circuit  Court,  Wil- 
son, Judge,  presiding,  the  cause  was  submitted  to  him  without 
the  inte]  vention  of  a  jury.  A  judgment  w.is  again  rendered  in 
favor  of  The  appellees  for  $68.25  damages  and  costs.  A  motion 
foi-  a  new  tria(  was  overruled.  Crosby  excepted,  and  brought 
the  cause  to  this  court  by  appeal,  and  assigned  errors. 

FuLi.KR  &  BiTRGK^.*.  !or  appellant. 

Loop  &  HtiBLBrT,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought  by 
Loop  and  others  against  Crosby.  The  evidence  disclosed  this 
state  of  case.  The  defendant  was  the  owner  of  an  undivided 
half  of  the  '•'  Crosby  Mills."  On  the  7th  of  November,  1847,  he 
leased  the  same  interest  therein  to  Robinson  &  Co.,  for  the  term 
of  five  years  and  nine  months,  at  an  annual  rent  of  $300,  pay- 
able quarterly,  one  third  in  cash,  and  two  thirds  in  trade.  On 
the  25th  of  February.  1S50,  he  conveyed  the  one  undivided  thii-d 
part  of  the  mills  to  the  plaintilis.  for  the  consideration  of  $3,000. 
The  deed  contained  this  provision  :  •'  Subject,  yet  nevertheless 
to  a  lease  of  land  and  y)!'emise8  made  by  said  party  of  the  first 
pai-t  to  Robin.-on  &  Co..  rents  and  profits  of  which  the  said 
pa.i'y  of  ihe  iistpp;-!  -eseivcsto  himself;  hereby 'agreeing  to 
and  with  -i^id  parties  of  ihe  second  part,  to  draw  orders  on  the 
said  E,oi)inson  &  Co.,  for  the  sum  of  two  hundred  dollars,  pay- 
able annually  dui  log  Ihe  eontipuance  of  said  lease,  payable  to 
s«id  ))aiiies  of  the  second  part,  in  quarter-yearly  instalments, 
one  half  in  fiour  and  one  half   in  cash.''      And  on  the  same 
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day,  be    drew    an    order    in    favor  of   the  plaintiffs  in    these 

words : 

Belvidere,  February  25lb,  1850. 

Messrs.  Kobinson  &  Co.:  —  Gents.  You  will  please  pay 
Henry  Loop,  Jobn  Loop,  and  George  Loop,  or  order,  two 
hundred  dollars  yearly  from  the  date  of  this  order  out  of 
moneys  accruing  due  under  the  lease  of  the  property,  known 
as  the  Crosby  Mills,  near  Belvidere,  made  by  me  to  you,  to 
be  paid  in  quarter-yearly  payments  of  fifty  dollars,  and  payable 
one  half  in  cash  and  the  other  in  flour,  for  the  term  of  time  that 
the  said  lease  runs,  and  fraciions  of  year  and  quarter  to  be  paid 
in  the  same  proportion,  commencing  February  Tth,  1850. 

Henry  Crosby." 

This  order  was  presented  by  the  plaintiffs  to  Robinson  &  Co., 
and  payment  demanded  of  the  two  instalments,  respectively 
due  on  the  Yth  days  of  August  and  November,  1850  ;  but  pay- 
ment was  refused,  and  the  defendant  had  notice.  The  action 
was  brought  to  recover  $68,  a  balance  due  on  the  instalments 
before  mentioned.  On  this  evidence,  the  court  rendered  judg- 
ment in  favor  of  the  plaintiffs  for  the  amount  claimed.  That 
decision  is  assigned  for  error. 

The  lessor  may  grant  the  whole  or  any  part  of  the  premises 
out  of  which  the  rent  issues,  and  the  lessee  is  bound  to  pay  the 
whole  or  the  proportionate  share  of  the  rent  to  the  grantee.  The 
latter  has  all  of  the  remedies  to  enforce  the  payment  of  the  rent 
which  the  lessor  had.  If  the  lessor  makes  an  unqualified  grant 
of  the  land,  the  rent  passes  to  the  grantee  as  incident  to  the 
reversion,  but  he  may  sever  the  rent  from  the  reversion  by  a 
grant  of  the  land  reserving  the  rent,  or  by  a  grant  of  the  rent 
retaining  the  reversion.  He  may  grant  a  part  of  the  land  to 
one  person,  or  the  whole  to  several  persons,  and  thereby 
create  the  necessity  for  an  apportionment  of  the  rent  between 
the  different  owners  {a).  On  the  death  of  the  lessor,  the  rent  has 
to  be  apportioned  among  the  heirs  on  whom  the  estate  is  cast  (h). 
In  all  cases  of  apportionment  of  rent,  it  is  the  duty  of  the  tenant 
to  pay  each  party  the  proportion  of  the  rent  to  which  he  is 
entitled.  This  liability  of  the  tenant  forms  an  exception  to  the 
rule  that  an  entire  contract  cannot  be  apportioned,  and  that  a 
debtor  cannot  be  compelled  to  pay  a  single  demand  in  parcels 

(a)  Dixon  v.  Brodrick,  39  HI.  E.,  372. 
(6)  Ante,  363. 
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to  several  persons.  The  exception  liad  its  origin  in  reasons  of 
policy  and  convenience,  and  has  been  long  and  firmly  established. 
It  is  in  the  power  (^f  the  tenant  to  avoid  several  suits  and  dis- 
tresses, by  the  prompt  payment  of  the  rent  as  it  falls  due.  3 
Kent's  Com.  469  ;  Bacon's  Ab.,  title  Rent,  letter  M. ;  Crabb's 
Law  of  Real  Property,  §  210,  &c  {a). 

But  for  the  reservation  contained  in  the  deed  from  the  defend- 
ant to  the  plaintiffs,  it  is  very  clear  that  two  thirds  of  the  rent 
reserved  in  the  lease  to  Robinson  &  Co.,  would  have  j)assed  to 
the  plaintiffs  as  an  incident  of  the  reversion,  and  it  would  have 
been  the  duty  of  the  tenants  to  make  payment  accordingly.  It 
would  have  been  a  clear  ease  for  the  apportionment  of  the  rent 
between  the  plaintiffs  and  the  defendant.  The  plaintiffs  could 
have  maintained  an  action  against  the  tenants  to  recover  their 
share  of  the  rent;  or  they  might  have  coerced  payment  by  dis- 
training the  goods  and  chattels  of  the  tenants.  But  the  reserva- 
tion in  the  deed  was  a  severance  of  the  rent  from  the  reversion. 
It  evinced  a  certain  intention  on  the  part  of  the  defendant,  not 
to  dissolve  the  relation  of  landlord  and  tenant,  subsisting  between 
him  and  Robinson  &  Co.  He  expressly  reserved  to  himself  tlie 
whole  of  the  rent,  and  as  a  matter  of  course  he  continued  to  be 
the  landlord,  and  entitled  to  all  the  remedies  given  by  law  for 
the  collection  of  the  rent.  The  drawing  of  the  order  in  connec- 
tion with  the  grant  of  the  reversion,  did  not  amount  to  an 
assignment  of  two  thirds  of  the  rent  to  the  plaintiffs.  The  order 
was  the  single  direction  of  a  creditor  to  his  debtor,  to  pay  a 
third  person  a  certain  sum  out  of  a  particular  fund.  The  legal 
interest  to  any  portion  of  the  fund  did  not  pass  to  the  plaintiffs. 
If  the  order  had  included  the  whole  of  tiie  rent  reserved  by  the 
lease,  it  might  have  amounted  to  an  equitable  assignment  of  the 
fund,  to  recover  which  the  plaintiff's  could  have  sued  in  the  name 
of  the  defendant;  and  perhaps  they  would  have  been  compelled 
to  use  all  reasonable  diligence  to  obtain  pajniient  from  the  te- 
nants, before  they  could  have  recourse  against  the  defendant. 
But  the  present  is  a  very  different  case.  The  whole  of  the  debt 
was  not  embraced  by  the  ordei*,  and  Robinson  &  Co.  w'ere  not 
bound  to  discharge  it  in  fractions  to  different  persons.  The 
plaintiffs  could  not  have  maintained  an  action  against  them  in 

(a)  Croaty  7.  Loop,  14  HI.  E.,  330. 
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the  name  of  the  defendant.  The  principle  that  an  entire  con- 
tract cannot  be  apportioned  and  performance  enforced  in  frag- 
ments, would  have  presented  an  insuperable  bar  to  a  recovery. 
Mandeville  V.  Welch,  5  Wheat.  277;  Chapman  v.  Shattuck,  3 
Gilm.  49.  The  plaintiffs  having  demanded  payment  of  Robin- 
son &  Co.,  and  notified  the  defendant  of  their  refusal  to  pay, 
had  a  clear  right  to  recover  from  him  the  amount  claimed. 
The  judgment  is  affirmed. 

Judgment  affi7'med. 


The  People,  Plaintiffs,  v.  James  Long,  Defendant. 
ORIGINAL  SUIT. 

The  county  treasurer,  under  the  law  to  provide  for  township  organization,  is 
allowed  a  commission  of  two  per  cent,  on  all  sums  received  and  paid  into 
the  State  treasury,  whether  the  money  is  paid  to  him  by  the  town  collector, 
the  owner  of  the  property,  or  the  purchaser  at  a  tax-sale.  The  commission 
allowed  the  treasurer  is  in  full  of  the  compensation  he  is  to  receive  from  the 
State  for  the  performance  of  his  duties. 

The  term,  fees,  as  used  in  the  township  law,  must  be  understood  as  referring 
only  to  the  costs  allowed  the  collector,  for  preparing  the  delinquent  list  for 
publication,  for  selling  the  lands  under  the  order  of  the  court,  and  for  making 
conveyances  thereof  to  the  purchasers,  which  are  to  be  paid  by  the  owners 
of  the  property  or  the  purchasers  at  the  tax-sale. 

A  collector  is  re-imbursed,  by  the  sale  of  the  lands,  for  the  printer's  fees  ;  he 
has  no  legal  claim  for  any  of  these  fee,  except  for  the  portion  charged  on  lands 
forfeited  to  the  State. 

This  was  an  original  suit,  submitted  to  the  court,  upon  an 
agreed  state  of  facts  between  the  auditor  and  the  defendant,  at 
June  term,  1852. 

B.  C.  Cook,  for  the  people. 

J.  JS".  Arnold,  for  the  defendant. 

Treat,  C.  J.  This  is  an  original  suit  brought  in  this  court, 
in  the  name  of  the  people  of  the  State  of  Illinois  against  James 
Long.     It  is  su  juiitted  to  the  court  on  an  agreed  state  of  facts. 


630  OTTAWA. 

The  People  v.  Long. 


in  substance  as  follows :  The  defendant  was  treasurer  of  Cook 
county,  and  ex  officio  collector  of  the  taxes  thereof,  for  the  year 
1850,  the  township  law  being  in  force  in  that  county ;  the  whole 
amount  of  the  State  tax  collected  by  him,  including  the  amount 
received  from  town  collectors,  and  on  the  delinquent  real  estate, 
was  $44,127.46,  on  which  the  auditor  has  allowed  him  a  com- 
mission of  two  per  cent.  ($882.25) ;  the  auditor  has  also  allowed 
him  the  sum  of  $38,72,  the  amount  of  printer's  fees  on  sales  of 
delinquent  lauds  to  the  State;  the  defendant,  in  pursuance  of 
instructions  contained  in  a  circular  of  the  auditor,  of  the  2d  of 
April,  1851,  advertised  the  list  of  delinquent  real  estate  for  judg- 
ment at  the  July  terra,  1851,  of  the  Cook  County  Court,  but  the 
court  refused  to  enter  judgment  against  the  lands,  because,  in  its 
opinion,  the  advertisement  was  not  made  for  the  proper  term  ; 
the  defendant  then  readvertised  the  list  for  the  September  term, 
and  paid  printer's  fees  therefor  $? 08.70;  the  defendant,  in  ad- 
dition to  the  two  per  cent,  commission  allowed  him  by  the 
auditor,  claims  a  commission  of  three  per  cent,  on  the  amount 
of  the  taxes  on  the  delinquent  lands,  ($9,940.62,)  making  the 
additional  compensation  thus  claimed,  $298.21  ;  he  also  claims 
a  credit  for  $133.68,  the  amount  of  printer's  fees  for  the  first  ad- 
vertisement of  the  delinquent  list;  if  he  is  not  entitled  to  either 
of  the  credits  claimed,  a  judgment  is  to  be  entered  against  him 
for  $221.84,  the  balance  due  the  State,  as  shown  by  the  books 
of  the  auditor;  if  he  is  entitled  to  the  credits  claimed,  or  either 
of  them,  then  such  judgment  is  to  be  entered  as  the  court  shall 
deem  proper. 

First.  The  act  of  the  17th  of  February,  1851,  "  to  provide  for 
township  organization,"  requires  the  collector  of  each  town  to 
collect  all  taxes  levied  on  property  within  its  limits,  and  pay 
over  the  State  and  county  tax  to  the  county  treasurer,  after 
retaining  three  per  cent,  for  his  compensation.  He  is  also  re- 
quired to  return  a  list  of  the  delinquent  real  estate  to  the  county 
treasurer ;  and  it  is  made  the  duty  of  the  latter  to  collect  the 
taxes  charged  against  such  real  estate,  and  for  that  purpose,  he 
is  vested  with  the  same  powers  that  collectors  possess  in  counties 
which  have  not  adopted  the  township  system.  The  act  further 
provides,  that  "the  county  treasurer  shall  be  allowed  two  per 
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cent,  on  the  amount  of  State  tax  received  and  paid  over  into  the 
State  treasury,"  Thus  far,  there  can  be  no  doubt  as  to  the  com- 
pensation of  the  treasurer,  for  receivinf^  and  paying  over  the 
State's  portion  of  the  revenue.  He  is  allowed  a  conunission  of 
two  per  cent,  on  all  sums  received  and  paid  into  the  State  trea- 
sury. He  equally  receives  the  tax,  whether  it  is  paid  to  him  by 
the  town  collector,  the  owner  of  the  property,  or  the  purchaser 
at  a  tax-sale.  But  it  is  insisted  that  the  treasurer  is  entitled 
to  an  additional  compensation  for  collecting  the  taxes  on  the 
delinquent  real  estate,  under  another  provision  of  the  township 
law,  in  these  words  :  "  Said  treasurer  shall  be  entitled  to  like  fees 
for  delinquent  real  estate,  and  for  traveling  to  the  seat  of  govern- 
ment, as  county  collectors  are  entitled  to  under  the  revenue  laws." 
This  clause  has  reference  to  sect.  108,  ch.  89,  Rev.  St.,  and  to 
sect.  15  of  an  amendatory  act,  passed  on  the  27th  of  February, 
1847.  The  former  section  provided,  that  "  the  following  fees  and 
compensation  shall  be  hereafter  allowed  to  the  following  officers 
and  persons  herein  named,  for  services  rendered  under  the  pro- 
visions of  this  chapter.  To  each  collector,  for  collecting  and 
paying  over  taxes,  five  per  cent,  on  the  first  thousand  dollars,  and 
three  per  cent,  on  all  additional  sums  paid  over  that  amount. 
For  each  collector's  deed,  twenty-five  cents  ;  and  when  more 
than  one  tract  or  lot  is  included  therein,  five  cents  for  each  addi- 
tional tract  or  lot,  to  be  paid  to  the  collector  by  the  person  re- 
ceiving such  deed."  The  latter  section  provides,  that  "the 
collector  shall  be  allowed  ten  cents  for  each  tract  of  land  and 
three  cents  for  each  town  lot  sold,  and  for  making  the  delinquent 
list  for  publication,  two  cents  for  each  tract  of  land,  and  one  cent 
for  each  town  lot,  to  be  collected  as  other  costs."  The  terra,  fees, 
as  used  in  the  township  law.  must  be  understood  as  referring 
only  to  the  costs  allowed  the  collector,  for  preparing  the  delin- 
quent list  for  publication,  for  selling  the  lands  under  the  order  of 
the  court,  and  for  making  conveyances  thereof  to  the  purchasers  ; 
and  not  as  referring  to  the  compensation  of  the  collector  for  col- 
lecting and  paying  over  the  taxes.  The  township  law  allovrs 
the  county  treasurer  a  commission  on  all  taxes  received  bv  him 
and  paid  into  the  State  treasury;  and  that  commission  is  in  full 
of  the  compensation  he  is  to  receive  from  the  State  for  the  per- 
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formance  of  his  duties.  The  clause  in  question  was  inserted  in 
the  township  law,  in  order  to  secure  him  the  fees  which  collectors 
are  allowed  on  the  sale  of  delinquent  real  estate.  The  term  fees 
is  used  in  reference  to  the  costs  allowed  the  collector,  and  wliich 
are  paid  by  the  owner  of  the  property  or  the  purchaser;  while 
the  term  compe77sation  applies  to  the  commissions  of  the  col- 
lector, which  are  paid  by  the  State.  In  our  judgment,  the  trea- 
surer is  not  entitled  to  the  additional  commissions  claimed. 

Second.  The  15th  section  of  the  act  of  -the  27th  of  February, 
184-7,  gives  the  printer,  for  publishing  the  delinquent  list,  ten 
cents  for  each  tract  of  land,  and  three  cents  for  each  town  lot, 
to  be  taxed  as  costs  against  the  property.  The  16th  section  of 
the  act  of  the  6th  of  November,  1S49,  requires  the  collector  to 
pay  the  fees  of  the  printer ;  and  the  18th  section  directs  the  au- 
ditor to  credit  the  collector  with  the  amount  of  the  printer's  fees 
on  the  real  estate  sold  to  the  State.  The  fees  for  publication  are 
charged  as  costs  against  the  property,  and  collected  as  such. 
The  collector  pays  them  in  the  first  instance,  and  he  is  reimbursed 
by  the  sale  of  the  lands.  He  has  no  legal  claim  against  the 
State  for  the  costs  thus  advanced,  except  the  portion  charged  on 
the  lands  forfeited  to  the  State  ;  and  to  that  extent  the  treasurer 
has  been  credited  in  this  case.  "We  do  not  deem  it  material  to 
inquire  whether  the  circular  of  the  auditor  was  correct,  or  whe- 
ther the  court  erred  in  refusing  to  enter  judgment  on  the  first 
advertisement.  Be  that  as  it  may,  neither  the  auditor  nor  this 
court  has  any  authority  to  allow  tlie  treasurer  a  credit,  for  more 
than  the  amount  of  the  printer's  fees  on  the  lands  purchased  by 
the  State.  If  he  has  any  cause  for  complaint  in  this  matter,  he 
must  seek  relief  from  the  leg-islature. 

Judgment  must  be  entered  against  the  defendant  for  $221.84. 

Judgment  foi''  the  People. 
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Churchill  Edwards  et  al..  Plaintiffs  in  Error,  v.  Joun  PI.  Van- 
demack, Defendant  in  Error. 

ERROR  TO  LAKE. 

Where  there  is  no  bill  of  exceptions  in  a  case,  and  neither  the  summons  nor 
any  part  of  the  record,  upon  a  proceeding  before  a  justice  of  the  peace;  dis- 
closes tlie  nature  of  the  action,  this  court  cannot  inquire  whether  the  Circuit 
Court  properly  dismissed  an  appeal  or  not. 

Whenever  it  is  made  to  appear  to  the  Circuit  Court,  that  an  appeal  from  a  jus- 
tice of  the  peace  is  improperly  depending  before  it,  it  is  the  duty  of  that 
court  to  dismiss  it. 

The  right  of  appeal  from  an  inferior  to  a  superior  tribunal,  for  the  purpose  of 
obtaining  trials  de  novo,  is  unknown  to  the  common  law,  and  only  exists 
where  it  is  expressly  given  by  statute. 

The  statutory  provision,  that  "  appeals  from  judgments  of  justices  of  the  peace 
to  the  Circuit  Court,  shall  be  granted  in  all  cases,  except  on  judgments  con- 
fessed," has  reference  to  judgments  in  civil  proceedings,  where  the  action  is 
brought  to  redress  some  private  injury,  and  embraces  all  such  cases,  whether 
the  jurisdiction  is  conferred  by  the  same  general  act,  or  by  other  statutes 
passed  either  before  or  since. 

Affidavits  copied  into  the  transcript  by  the  clerk,  form  no  part  of  a  record,  un- 
less they  are  contained  in  a  bill  of  exceptions. 

The  order  dismissing  the  appeal  in  this  case  was  entered  bv 
H.  T.  Dickey,  Judge,  at  the  June  term,  1851,  of  the  Lake  Cir- 
cuit Court. 

The  facts  of  the  case  are  stated  in  the  opinion. 

Ferry  and  Searls,  for  plaintiffs  in  error. 
T.  L.  Dickey,  for  defendant  in  error. 

Trumbull,  J.  This  was  an  action  commenced  before  a 
justice  of  the  peace,  and  taken  by  appeal  to  the  Circuit  Court, 
wlicre,  on  motion,  the  appeal  was  dismissed. 

The  record  presents  only  one  of  the  questions  sought  to  be 
raised  by  the  assignment  of  errors,  and  that  is,  the  correctness 
of  the  decision  dismissing  tlie  appeal. 

The  summons  issued  by  the  justice  ir,  in  the  usual  form,  re- 
quiring the  defendants  to  answer  the  complaint  of  the  plaintiff, 
"  for  a  failure  to  pay  him  a  certain  demand,  not  exceeding  one 
80 
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hundred  dollars."  There  is  no  bill  of  exceptions  in  the  case ; 
and  neither  the  summons,  nor  any  part  of  the  record  le«iti- 
rnately  before  this  court,  discloses  the  nature  of  the  action. 

The  motion  in  the  Circuit  Court  was,  as  the  record  shows,  to 
dismiss  the  appeal,  for  want  of  jurisdiction  of  said  Circuit 
Court. 

There  is  one  class  of  cases  in  which  an  appeal  from  the 
judgment  of  a  justice  of  the  peace  is  expressly  prohibited  by 
statute.  Rev.  Stat.  ch.  70,  §  45  ;  Yunt  v.  Brown,  1  Scammon, 
264. 

The  record  does  not  show  that  the  judgment  appealed  from, 
in  this  instance,  may  not  have  been  of  this  character.  If  so,  of 
which  fact  it  was  competent  for  the  Circuit  Court  to  receive  evi- 
dence, its  decision  was  clearly  right. 

It  will  be  observed,  that  it  was  the  appeal,  and  not  the  suit, 
which  was  dismissed.  The  provision  of  the  statute,  requiring 
the  Circuit  Court  to  dismiss  the  suit,  whenever  it  is  made  to 
appear  that  the  justice  had  no  jurisdiction  of  the  subject-matter 
of  it,  has,  therefore,  no  application  to  this  case. 

Whenever  it  is  made  to  appear  to  the  Circuit  Court,  that  an 
appeal  from  a  justice  is  improperly  depending  before  it,  either 
because  no  appeal  lies  in  the  particular  case,  or  because  it  was 
not  taken  in  time,  or  for  any  other  cause,  except  it  be  one  which 
the  appellant  is  entitled  to  amend,  it  is  the  duty  of  the  court  to 
dismiss  it. 

The  right  to  appeal  causes  from  an  inferior  to  a  superior 
court,  for  the  purpose  of  obtaining  trials  de  novo^  is  unknown  to 
the  common  law,  and  only  exists  where  it  is  expressly  given  by 
statute.     Schooner  Constitution  v.  Woodworth,  1  Scam.  511. 

The  statute  conferring  a  general  jurisdiction  on  justices  of  the 
peace  in  all  civil  actions,  (Rev.  Stat.  ch.  57,  §  58,)  declares,  that 
"  appeals  from  judgments  of  justices  of  the  peace  to  the  Circuit 
Court  shall  be  granted  in  all  cases  except  on  judgments  con- 
fessed." 

This  provision,  evidently,  has  reference  to  judgments  in  civil 
proceedings,  where  the  action  is  brought  to  redress  some  private 
injury.  Clark  v.  The  People,  Breese,  266.  And  we  are  in- 
clined to  hold,  that  it  embraces  all  such  cases,  whether  the  juris- 
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diction  is  conferred  by  the  same  general  act  which  has  granted 
the  right  of  appeal,  or  by  other  statutes  passed  either  before  or 
since.  There  are,  however,  many  cases  of  the  imposition  of 
fines  and  penalties  for  public  offences  of  which  justices  have 
jurisdiction ;  and,  in  most  instances,  there  is  in  snch  cases  a 
special  ])rovision  for  an  appeal.  From  judgments  entered  by 
justices  of  the  peace,  in  some  few  cases  of  this  character,  as  for 
penalties  for  obstructing  fordable  streams,  and  for  exhibiting 
shows  without  license,  (Rev.  Stat.  520,  593,)  the  statute  creating 
the  offence  and  giving  the  justice  jurisdiction  is  silent  on  the 
subject  of  appeal ;  and  the  consequence  may  be  that  no  appeal 
lies  in  such  cases,  there  being  no  general  provision  of  law  grant- 
ing appeals  from  the  judgments  of  justices  in  criminal,  as  there 
is  in  civil  proceedings,  for  the  enforcement  of  private  rights  (a). 

In  this  case,  there  is  copied  into  the  transcript  an  affidavit  of 
the  justice  who  tried  the  cause,  showing  that  the  action  was 
brought,  under  ch.  35,  of  Rev.  Stat.)  agamst  drovers  for  driving 
off  the  cattle  of  plaintiff,  ^and  if  we  could  look  to  this  affidavit, 
the  judgment  of  the  Circuit  Court  would  have  to  be  reversed, 
as  it  would  there  appear  that  it  was  a  case  coming  within  the 
general  provision  of  the  statute  allowing  appeals  from  judg- 
ments of  justices  of  the  peace;  but  it  has  frequently  been  de- 
cided, that  affidavits,  copied  into  the  transcript  by  the  clerk,  form 
no  part  of  the  record,  unless  contained  in  a  bill  of  exceptions. 
Hatch  V.  Potter,  2  Gilm.  727;  Edwards  v.  Patterson,  4=  Gilm. 
126. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affi/rmed. 

(o)    Laws  of  1853,  p.  125. 


John  Wabd,  Plaintiff  in  Error,  v.  The  People,  Defendants  in 

Error. 

AGREED  CASE  FROM  KANE. 

An  appeal  does  not  lie  to  the  Circuit  Court  from  the  decision  of  a  justice  of 
the  peace,  for  a  penalty,  under  the  "Act  to  prohibit  the  retailing  of  intoxi- 
cating drinks,"  approved  April  18th,  1861. 
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The  Circuit  Court  has  not  inherent  power  to  entertain'appeals  from  inferior 
tribunals. 

Where  but  one  trial  is  provided  by  law,  such  trial  is  final. 

The  right  to  appeal  under  the  fifty-eighth  section  of  chapter  fifty-nine  of  Rev. 
St.,  does  not  apply  to  judgments  rendered  by  justices  of  the  peace  in  crimi- 
nal prosecutions,  for  fines,  penalties,  or  offences,  which  are  criminal  in  their 
character. 

The  agreed  case,  filed  in  the  Supreme  Court,  shows,  tliat  this 
was  originally  an  action  of  debt,  brought  against  Ward,  before 
a  justice  of  the  peace  in  Kane  county,  to  recover  the  penalty  of 
twenty-five  dollars  for  an  alleged  violation  of  the  "  Act  to  pro- 
hibit the  retailing  of  intoxicating  drinks,"  "approved  February 
Ifet,  1S51."  The  plea  was  not  guilty.  After  hearing  the  evidence 
the  justice  gave  judgment  for  twenty-five  dollars  and  costs. 
Ward  took  an  appeal  from  this  judgment  to  the  Circuit  Court. 

At  the  May  term,  1852,  of  the  Kane  Circuit  Court,  Wilson,, 
Judge,  presiding,  A.  B.  Coon,  State's  attorney,  for  the  people, 
entered  his  motion  to  dismiss  the  appeal,  which  was  sustained 
by  the  court. 

Ward,  by  his  counsel,  excepted  ;  and  the  question,  as  to  the 
right  of  appeal  in  this  case,  was  submitted  to  this  court. 

D.  Eastman,   for  plaintiff  in  error. 
B.  C.  Cook,  for  the  people. 

Caton,  J.  Tlie  plaintiff  in  error  was  prosecuted  before  a 
justice  of  the  peace  for  violating  the  provisions  of  an  act  en- 
titled "An  act  to  prohibit  the  retailing  of  intoxicating  drinks," 
approved  April  18th,  1851  ;  and  a  judgment  was  rendered  against 
him  for  twenty -five  dollars.  He  appealed  to  the  Circuit  Court, 
where  the  appeal  was  dismissed,  on  the  ground  that  no  appeal 
is  allowed  in  such  a  case.  This  presents  the  only  question  for 
our  consideration.  The  third  section  of  that  act  confers  the 
jurisdiction  upon  justices  of  the  peace,  and  is  as  follows :  "The 
fines  herein  provided  for,  may  be  recovered  either  by  indictment 
in  any  court  liaviiig  jurisdiction  of  such  ofience,  or  by  action  of 
debt,  in  the  name  of  the  people  of  tlie  State  of  Illinois,  before 
any  justice  of  the  peace  of  the  proper  county."  Here,  a  juris- 
diction is  conferred  upon  justices  of  the  peace  ;  and  no  provision 
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is  made  in  the  act  itself  allowing  an  appeal  from  the  judgment 
of  the  justice.  The  principle  is  too  well  settled,  by  the  repeated 
decisions  of  this  and  other  courts,  to  require  even  a  reference  to 
authority  to  support  it, — that,  where  a  particular  jurisdiction  is 
conferred  upon  an  inferior  court  or  tribunal,  its  decision,  when 
acting  within  the  jurisdiction  conferred,  is  final,  unless  provision 
is  made  by  statute  for  an  appeal  from  such  decision.  In  no  case 
has  the  Circuit  Court  inberent  power  to  entertain  appeals  from 
inferior  tribunals.  Where  but  one  trial  is  provided  by  law,  that, 
of  necessity,  must  be  final.  Indeed  this  rule  is  so  well  settled, 
that  it  was  not  even  questioned  by  counsel  upon  the  argument; 
and,  while  it  was  admitted  that  there  is  not  the  least  f:hadow  of 
authority  for  taking  the  appeal  given  by  this  statute,  the  right 
was  claimed  under  the  fifty-eighth  section  of  chapter  fifty-nine 
of  the  Revised  Statutes.  This  section,  and  indeed  nearly  the 
whole  chapter,  as  now  incorporated  into  the  Revised  Statutes, 
was  passed  many  years  ago,  since  which  time  a  great  number 
of  acts  have  been  passed,  conf'eiTing  a  great  variety  of  particular 
jurisdictions  upon  justices  of  the  peace,  in  most,  though  not  all 
of  which,  express  provision  is  made  for  appeals.  That  chapter 
is  the  general  law  defining  the  general  duties  of,  and  prescribing 
the  practice  before,  justices  of  the  peace,  and  conferring  the  gene- 
ral and  ordinary  jurisdiction  which  they  are  authorized  to  exer- 
cise. The  section  relied  upon  is  as  follows :  "  Appeals  from 
judgments  of  justices  of  the  peace  to  the  Circuit  Court  shall  be 
granted  in  all  cases,  except  on  judgments  confessed.  Provided, 
the  party  praying  for  an  appeal  shall,  within  twenty  days  from 
the  rendering  of  the  judgment  from  which  he  desires  to  take  an 
appeal,  enter  into  bond  with  security  to  be  approved  and  con- 
ditioned as  hereinafter  provided."  "We  are  of  opinion,  that  this 
section  does  not  apply  to  judgments  rendered  by  justices  of  the 
peace,  in  criminal  prosecutions,  for  fines  or  penalties,  for  crimes 
or  misdemeanors.  The  chapter  in  which  this  section  is  found 
confers  a  criminal  as  well  as  a  civil  jurisdiction,  and  it  is  certain 
that  the  legislature  did  not  intend  that  the  section  quoted  should 
apply  to  the  criminal  jurisdiction,  even,  which  was  conferred  by 
the  same  chapter;  for  in  the  ninety-ninth  section  a  distinct  pro- 
vision is  made  for  appeals  in  such  cases,  which  are  to  be  taken 
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in  a  different  mode  ;  so  tliat  the  expressiou,  "  in  all  cases  except 
on  iiidgraents  confessed,"  was  not  intended  to  emlirace  every 
•judgment  rendered  by  a  justice,  besides  those  excluded  by  the 
exception  specified.  Tliis,  of  itself,  is  a  sufficient  answer  to  the 
argnment  based  upon  the  comprehensive  meaning  of  the  word 
all.  The  form  of  the  bond  to  be  given  in  appeals  provided  for 
in  the  fifty-eighth  section,  is  prescribed  in  the  fifty-ninth  section, 
and  that  form  is  only  applicable  to  civil  actions  between  private 
parties  ;  and  this  shows  very  satisfactorily,  that  it  was  the  inten- 
tion of  the  legislature,  in  that  section,  only  to  provide  for  ap- 
peals in  civil  cases.  If  it  was  the  intention  of  the  legislature  to 
authorize  an  appeal  in  every  case,  by  the  fifty-eighth  section,  it 
was  indeed  a  work  of  supererogation  for  them,  in  subsequent 
acts  conferring  new  jurisdictions,  to  make  special  provision  in 
those  acts  for  appeals,  which  has  generally  been  done.  This 
shows,  at  least,  the  understanding  of  the  legislature  of  the  true 
meaning  of  the  fifty-eighth  section  ;  and  that  understanding 
afitbrds  a  very  safe  tule  for  interpreting  their  subsequent  enact- 
ments. If  it  is  clear  that  the  legislature  supposed  that  there 
was  no  general  provision  allowing  an  appeal  when  a  new  juris- 
diction is  conferred,  and  that  such  an  appeal  can  only  be  taken 
when  expressly  authorized  in  the  particular  case,  it  would  seem 
manifest  that  no  appeal  is  intended  to  be  allowed  when  a  new 
jurisdiction  is  conferred,  and  no  provision  is  made  for  an  appeal. 
At  any  rate,  we  cannot,  without  doing  what  we  conceive  to  be 
violence  to  the  manifest  intention  of  the  legislature,  hold  that 
the  general  expression  in  the  fifty-eight  section  of  the  fifty- 
ninth  chapter  of  the  Revised  ^Statutes  embraces  cases  which  are 
criminal  in  their  nature.  While  we  are  disposed  to  extend  this 
provision  as  far  as  it  will  ligitimately  bear,  and  to  embrace 
within  it  civil  actions,  the  jurisdiction  over  which  is  not  provided 
for  in  that  chapter ;  beyond  this  we  cannot  feel  authorized  to  go. 
Edwards  v.  Yandemark,  ante,  633.  Were  we  empowered  to  make 
the  law,  we  might  not  hesitate  to  allow  an  appeal  in  this  case  ; 
yet  so  long  as  the  legislature,  for  reasons  which  were  no  doubt 
satisfactory^  have  seen  fit  not  to  confer  the  right,  it  would  have 
been  a  usurpation  of  power  by  the  Circuit  Court  to  have  taken 
jurisdiction  of  the  appeal.     For  the  want  of  such  jurisdiction, 
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we  think  the  appeal   was  properly   dismissed    by  the    Circuit 
Court,  and  its  decision  must  be  affirmed. 


Tkeat,  C.  J.,  dissented. 


Judgment  affirmed. 


Geeenleaf  M.  Woodbuky,  Appellant,  v.  Mark  M.  Aikijst, 

Appellee. 

APPEAL  FROM  PEORIA. 

A  sold  to  B  certain  premises,  and  gave  a  deed,  with  covenants  for  quiet  enjoy- 
ment and  against  incumbrances,  and  took  a  mortgage  upon  the  same  premi- 
ses, to  secure  the  purchase-money.  At  the  same  time  there  was  a  judgment 
existing  against  A,  which  was  a  lien  on  the  premises  convejed,  and  under 
which  they  were  sold  to  C,  and  ultimately  conveyed  to  him.  C,  on  the  same 
day  that  he  took  a  deed  from  the  sherift',  executed  a  deed  of  release  and  quit- 
claim to  B,  C  being  at  the  same  time  the  holder  of  the  mortgage  from  B  to 
A:  — 

Held,  that  C  could  not  foreclose  this  mortgage  on  the  premises  of  B. 

Tifis  was  a  bill  in  chancery,  filed  in  the  Peoria  Circuit  Court, 
February,  1851,  by  Aikin  a^^ainst  Woodbury  and  James  Carroll, 
to  foreclose  a  mortirage  on  three  hundred  and  twentj^  acres  of 
land  in  Peoria  county,  which  was  dated  December  24,  1840,  exe- 
cuted by  Woodbury  to  Aikin  to  secure  the  payment  of  five  hun- 
dred dollars,  to  be  paid  October  1,  1841,  with  seven  per  cent, 
interest,  being  recited  in  the  mortgage  as  the  purchase-money  of 
said  land. 

The  answer  of  Woodbury  shows  that  on  the  day  of  the  date 
of  the  mortgage,  Aikin  executed  and  delivered  to  the  appellant 
a  warranty-deed  for  the  same  premises,  which  deed  contains 
covenants  of  seizin  against  incumbrances,  full  power  to  sell 
and  convey,  and  for  quiet  enjoyment,  in  the  usual  form,  and  this 
deed  was  the  consideration  for  which  the  mortgage  was  exe- 
cuted. The  answer  denies  indebtedness  by  means  of  said  inort- 
gage,  for  the  reason  that  Woodbury  acquired  no  title  to  the 
premises  conveyed;  that  certain  persons  by  the  name  of  McClel- 
lan  and  Miller  recovered  judgment  against  Aikin  and  one  Bestor 
jointly  for  the  sum  of  $560.37  and  costs,  which  was,  at  the  exe- 
cution of  said  deed  from  Aikin  to  Woodbury,  a  valid  lien  on 
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said  premises,  on  which  judgment  an  execution  was  duly  issued, 
bj  virtue  of  which  the  said  premises  were  sold  to  Onslow  Pe- 
ters on  July  20,  1846,  for  the  sum  of  $200.  No  redemption 
was  made  from  said  sale,  and  the  sheriff  executed  a  deed  to  said 
Peters  on  1st  February,  1850.  On  10th  March,  1848,  Wood- 
bury contracted  with  said  Peters  for  the  same  land  for  $225. 

On  the  1st  February,  1850,  said  Peters  conveyed  the  land  to 
Woodbury  for  $225,  and  interest  at  seven  percent,  from  date  of 
contract;  and  Woodbury  sold  the  premises  to  one  Carroll; 
that  at  the  time  Peters  conveyed  to  Woodbury,  he  was  also  the 
owner  of  the  mortgage  from  Woodbury  to  Aikin,  given  to  se- 
cure the  original  purchase-money  for  the  premises  at  the  time  of 
the  conveyance  from  Aikin  ;  and  that  this  mortgage  is  prosecu- 
ted for  the  use  and  benefit  of  Peters.  Tiie  case  was  submitted 
upon  bill,  answer,  and  exhibits,  without  other  testimony. 

At  March  term,  1852,  Kellogg,  Judge,  decreed,  that  Wood- 
buiy  and  Carroll  should  pay  Aikin  what  was  due  on  the  mort- 
gage to  him,  after  deducting  what  had  been  paid  Peters  to  re- 
move the  incumbrance  of  his  judgment.  From  tliis  d*ecree 
Woodbury  appealed,  and  brings  the  cause  to  this  court. 

H,  O.  Meerriman,  for  appellant. 

O.  Peters,  for  appellee. 

Catobt,  J.  This  suit  was  heard  upon  bill,  answer,  and  exhi- 
bits, no  replication  having  been  filed.  For  the  purposes  of  this 
decision,  the  statements  of  the  answer  are  considered  as  true. 

The  facts  shown  by  the  answer  are  these:  That  in  1840 
Woodbury  purchased  of  Aikin  the  premises  in  question,  and 
took  a  deed  with  covenants  for  quiet  enjoyment,  against  incum- 
brances, &c.,  and  gave  back  a  mortgage  upon  the  premises  to 
secure  the  purchase-money.  At  the  time  of  the  conveyance  of 
the  premises  to  Woodbury,  there  was  a  judgment  existing  against 
Aikin,  which  was  a  lien  on  the  premises,  and  under  which 
they  were  sold  to  Peters  in  1845,  and  from  which  sale  they  were 
never  redeemed  ;  but  in  1850  the  purchaser  took  a  sheriff's  deed  ; 
that  in  1848  Peters  contracted  to  sell  the  land  to  Woodburj^, 
who  paid  him.  the  price  agreed  upon  therefor,  and  on  the  same 
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day  that  Peters  received  the  sheriff's  deed  he  executed  to  Wood- 
bury a  deed  of  release  and  quitclaim  to  the  premises  ;  that  at 
the  time  of  the  execution  of  this  deed,  Peters  was  the  owner  of 
this  mortgage,  the  same  having  been  previously  transferred  to 
him,  and  that  is  now  sought  to  be  foreclosed  for  his  own  use 
and  benefit. 

We  shall  not  stop  to  inquire,  whether,  had  Aikin  continued 
the  owner  of  the  mortgage,  Woodbury  would  have  had  a  right 
to  buy  in  the  title  acquired  by  Peters,  which  had  utterly  de- 
stroyed the  title  which  he  had  acquired  from  Aikin,  and  to  hold 
the  new  title  as  his  grantor  did,  discharged  irom  the  mortgage. 
Upon  this  record  that  question  does  not  necessarily  arise.  In 
Peters's  hands  were  united  the  greater  and  the  lesser  estates, 
which  ordinarily,  though  not  always,  is  held  to  merge  the  lesser. 
As,  however,  the  legal  estate  which  Peters  acquired  under  the 
sheriff's  sale  was  paramount  to,  and  discharged  from,  the  mort- 
gage, I  am  not  prepared  to  say  that  the  doctrine  of  merger  would 
apply,  especially  if  he  acquired  an  assignment  of  the  mortgage, 
after  the  time  for  redemption  from  the  sheriff's  sale  had  expired. 
But,  waiving  that  question,  we  have  no  doubt  that  the  mortgage 
was  extinguished  by  the  transfer  made  by  Peters  to  Woodbury. 
At  the  time  of  that  transfer,  Peters  held  the  absolute  legal  title 
and  also  the  mortgage.  By  his  deed,  Peters  "  remised,  released, 
conveyed,  and  quitclaimed"  to  Woodbury  the  premises  in 
question,  "  together  with  all  and  singular  the  tenements,  heredi- 
taments, and  appurtenances  thereunto  belonging,  and  all  the 
estate,  right,  title,  interest,  property',  possession,  claim,  and  de- 
mand whatsoever,  as  well  in  law  as  in  equity,  of  the  said  parties 
of  the  first  part,  of,  in,  and  to  the  above  described  premises,  and 
every  part  and  parcel  thereof,  with  the  appurtenances.  To  have 
and  hold,"  &c,  Now,  here  are  used  the  strongest  words  known 
to  the  law  for  the  ])urpose  of  describing  every  conceivable  inter- 
est in,  or  claim  to,  the  premises  which  the  grantor  then  had; 
and  an  express  covenant  against  this  very  incumbrance  would 
not  more  effectually  have  estopped  Mr.  Peters  from  ever  setting 
up  or  claiming  under  this  mortgage,  either  in  his  own  name  or 
that  of  any  other  person.  This  mortgage,  in  the  hands  of  Peters, 
was  an  "  estate,"  a  "  right,"  a  "  title,"  an  "  interest,"  a  "  claim," 
81 
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and  a  "  demand,"  in  and  to  the  mortgaged  premises ;  and  all  these 
interests  were  expressly  conveyed  to  the  grantee,  whether  they 
existed  in  law  or  equity.  Whether  Peters  held  the  mortgage  by 
either  a  legal  or  an  equitable  assignment,  it  equally  passed  to 
Woodbury  by  the  conveyance ;  and  the  grantor  in  that  deed 
can  now  assert  no  right  or  claim  under  it,  either  in  his  own 
name  or  that  of  any  other  person.  This  answer,  which  is  ad- 
mitted on  the  record  to  be  true,  shows  that  this  proceeding  to 
foreclose  the  mortgage,  although  in  the  name  of  the  mortgagee, 
is  for  the  use  and  benefit  of  the  grantor  in  that  deed,  and  we 
cannot  hesitate  a  moment  in  determining  that  he  cannot 
recover. 

The  decree  of  the  Circuit  Court  must  be  reversed  and  the  bill 
dismissed,  but  I  am  instructed  to  say  without  prejudice. 

Decree  reversed. 


RoBEKT  Green,  Appellant,  v.  Richard  Lewis,  Appellee. 
APPEAL  FROM  McHENRY. 

If  the  evidence  warranted  the  jury  in  finding  a  verdict,  the  Supreme  Court 

will  not  disturb  it. 
A  judge  of  the  Circuit  Court  is  at  liberty  to  instruct  a  jury  at  his  discretion,  if 

he  reduces  his  instructions  to  writing,  so  that  the  jury  may  take  them  with 

them,  in  considering  of  their  verdict. 
The  proper  question  in  reference  to  expressions  used  in  instructions  is,  What 

was  the  idea  designed  to  be  conveyed,  and  how  was  the  language  understood 

by  the  jury? 

This  was  an  action  of  assumpsit  for  work  and  labor,  brought 
by  Lewis  against  Green  in  the  McHenry  Circuit  Court. 
Green,  by  plea  in  abatement,  sets  up  that  the  services  rendered 
were  upon  the  joint  liability  of  Robert  Green,  the  defendant  be- 
low, and  Joseph  Green,  and  not  of  Robert  alone.  To  this  there 
is  a  replication  traversing  the  issue  upon  the  plea,  and  joinder. 

At  the  September  term,  1851,  of  the  McHenry  Circuit  Court, 
Wilson,  Judge,  presiding,  the  cause  was  submitted  to  a  jury, 
and  resulted  in  a  verdict  and  judgment  against  Robert  Green, 
the  appellant,  in  the  sum  of  $270.  The  evidence  is  stated  in 
the  opinion  of  the  court. 
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C.  McClure,  for  appellee. 

Caton,  J.  Any  supposed  errors  which  may  have  intervened 
upon  the  former  trial  of  this  cause,  cannot  now  properly  be 
made  the  subject  of  complaint.  If  the  final  verdict  and  judg- 
ment were  regularly  obtained  and  without  error,  they  must  be 
allowed  to  stand. 

But  two  of  the  errors  assigned  are  open  to  our  inspection. 
The  first  is,  whether  the  court  should  have  set  aside  the  verdict 
because  it  was  unsupported  by  the  evidence ;  and  the  second, 
whether  the  court  erred  in  the  charge  given  to  the  jury,  which 
was  unsolicited  by  either  party. 

The  evidence  shows,  that  Hobert  Green,  the  defendant  below, 
and  his  brother  Joseph,  occupied  and  cultivated  a  farm  together, 
and  that  the  services  sued  for  were  labor  on  this  farm.  Each 
of  the  brothers  had  a  horse-team,  and  Joseph  had  an  ox-team, 
all  of  which  were  worked  on  the  place.  One  had  as  much  con- 
trol over  the  business  of  the  farm  as  the  other.  The  grain  was 
harvested  and  stacked  together,  and,  when  threshed,  was  put 
into  a  common  bin.  Their  hogs  were  kept  together ;  and  one 
witness  bought  a  hog  of  both,  and  accounted  to  both  for  it. 
The  plaintiff  below  told  the  same  witness  that  "  he  was  at  work 
for  them,  and  did  not  know  which  he  would  get  his  pay  of." 
These  are  the  leading  and  principal  facts  upon  which  the  de- 
fence— which  is,  that  the  suit  should  have  been  brought  against 
both  the  Greens,  and  not  against  Robert  alone — is  sought  to  be 
established.  On  the  other  hand,  it  is  insisted,  that  whatever  joint 
interest  there  might  have  been  in  the  farm  and  its  products,  the 
arrangement  was  that  each  of  the  Greens  should  furnish  his  pro- 
portion of  the  labor  on  the  farm,  and  his  proportion  of  the  expense 
individually ;  and  that,  in  pursuance  of  that  arrangement,  Ro- 
bert Green  employed  the  defendant  below  to  work  upon  the  farm, 
and  that,  in  pursuance  of  that  employment,  the  services  were  per- 
formed for  which  the  action  was  brought.  To  establish  these 
facts,  it  was  proved  by  one  witness  that  he  was  at  work  on  the 
farm  at  the  time  Lewis  commenced  work,  in  July,   1846,  and 
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that  the  witness  was  employed  and  paid  by  Josepli  Green,  and 
that  Lewis  lived  with  Robert  Green,  the  defendant  below  ;  that 
witness  heard  Robert  talk  about  his  hired  njan  Lewis;  said  he 
was  a  good  fellow.  Another  witness  worked  on  the  farm  "off 
and  on"  during  the  time  Lewis  was  at  work  tliere.  He  was 
sometimes  employed  by  one  and  sometimes  by  the  other,  and 
charged  them  severally.  A  witness  swore,  that  upon  the  trial 
of  a  cause  between  Joseph  Green  and  one  Farrell,  which  was 
for  work  on  the  farm,  Robert  Green  was  sworn  as  a  witness  and 
testified  that  there  was  no  partnership  between  him  and  his  bro- 
ther Joseph,  and  that  he  had  no  interest  in  the  event  of  that  suit, 
That  suit  was  tried  in  April,  1850,  and  the  account  on  which  it 
was  brousrht  extended  back  for  eighteen  months  from  that  time. 
Another  witness  said,  that  upon  that  trial  Robert  testified  that 
they  farmed  together,  and  were  in  partnership  so  far  as  threshing 
went,  but  that  each  one  furnished  his  own  part  of  the  help  and 
kept  an  account  of  it.  This  witness  stated  that  Farrell's  ac- 
count extended  to  a  much  earlier  period  than  that  stated  by  the 
other  witness.  A  blacksmith  testified  that  he  diJ  work  on 
horses,  ploughs,  &c.,  used  on  the  farm,  and  that  Robert  Green 
told  him  to  keep  the  accounts  separate.  He  stated  that  Lewis 
took  a  plough  and  horses  to  his  shop  to  have  work  done  on 
them  for  Robert  Green.  The  evidence  showed  that  Lewis 
worked  there  from  the  forepart  of  July,  1846,  till  October  or 
November,  18i8,  and  that  his  services  were  worth  from  ten  to 
twelve  dollars  per  month.  It  also  appears  the  division  of  the 
farm  did  not  take  place  till  April,  18r)0. 

This  evidence  certainly  warranted  the  jury  in  coming  to  the 
conclusion,  that  Lewis  was  employed  and  was  to  be  paid  by 
Kobert  Green  alone.  There  is  no  doubt  that  the  services  were 
performed  for  the  joint  benefit  and  about  the  joint  business  of 
both  the  brothers;  but  unless  the  defendant  below  swore  to  a 
falsehood,  the  arrangement  between  the  brotliers  was  that  each 
should  furnish  his  proportion  of  the  labor  and  chai'ge  it  to  the 
concern,  and  this  statement  is  not  inconsistent  with  any  of  the 
testimony  in  the  case,  but  is  corroborated  by  the  fact  that  Joseph 
Green  had  a  man  at  work  on  tlie  farm,  and  with  Lewis,  M'hom 
he  employed  and  paid  himself,  as  well  as  by  the  manner  in 
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which  the  blacksmith  was  directed  by  Robert  Green  to  keep  his 
accounts  for  work  done  for  them.  And  even  if  his  statements 
were  not  thus  corroborated,  it  seems  to  me  that  it  is  an  ungra- 
cious complaint,  that  the  jury  believed  that  he  swore  to  the 
truth  on  that  former  occasion,  andif  that  was  the  truth,  the  infer- 
ence is  most  natural  and  satisfactory  that  Robert  Green  employed 
Lewis  on  his  own  responsibility  to  work  upon  the  farm,  in  pur- 
suance of  the  understanding  between  him  and  his  brother.  The 
existence  of  such  an  agreement,  together  with  the  facts  that 
Lewis  lived  with  Robert  Green,  and  that  Joseph  Green  had  ano- 
ther man  employed  upon  his  own  account  to  work  upon  the 
farm,  sufficiently  rebut  the  inference  of  a  joint  employment 
which  would  legitimately  arise  from  the  fact  that  the  services 
rendered  were  about  the  business  of  both.  At  any  rate,  if  the 
jury  were  not  absolutely  bound  to  find  the  way  they  did,  the 
finding  is  not  so  unsupported  by  the  evidence  as  to  justify  this 
court  in  disturbing  it. 

I  have  examined  the  evidence,  because  a  proper  understand- 
ing of  the  facts  proved  before  the  jur}^  will  enable  us  more  pro- 
perly to  understand  and  appreciate  the  instruction  whicli  the 
court  gave  to  the  jury. 

The  first  objection  taken  to  the  charge  is,  that  it  was  given 
without  the  solicitation  of  either  party.  This  objection  cannot 
be  for  a  moment  admitted.  The  judge  is  placed  upon  the 
bench  to  advise  the  jury  of  the  law  of  the  case,  and  to  adminis- 
ter justice  to  suitors  fairly  and  impartially.  To  suppose  that 
the  legislature  ever  intended  to  tie  up  the  hands  of  the  judge, 
and  to  compel  him  to  sit  indifferently  by  and  see  the  jury  misled 
by  design  or  inadvertence,  is  too  inconsistent  with  wise  and  just 
legiclation,  ever  to  be  imputed  to  the  law-making  power,  with- 
out the  most  express  language  to  support  it.  But  there  is  no 
such  intimation  in  the  act  relied  upon.  It  leaves  the  judge  at 
perfect  liberty  to  instruct  them  whenever  he  thinks  it  neces- 
sary to  enable  them  properly  to  understand  the  law  of  the 
case;  and  it  only  requires  that  those  instructions  shall  be  given 
in  writing  that  the  jury  may  take  them  with  them  into  their  re- 
tirement.    That  was  done  in  this  case  (a). 

That  portion  of  the  charge  complained  of  is  as  follows  :  "  If 

(«)  Brown  t.  People,  4  Gil.  441,  and  notes ;  Wlnslow  v.  Newlan,  45  111.  R.,  161. 
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you  believe  that  the  labor  was  done  for  the  joint  benefit  of  both  the 
Greens,  still  if  you  believe  from  the  evidence  that  the  labor  was 
performed  by  the  procurement  of  the  defendant,  Robert  Green, 
individually,  the  action  is  well  brought  and  the  plaintiff  is  enti- 
tled to  recover,  provided  he  has  proved  that  he  performed  the 
labor,  and  that  the  same  is  of  value."  The  objection  to  this  in- 
struction is  enforced  by  a  criticism  upon  the  word  "procure- 
ment." That  the  word  was  not  here  used  in  its  strictly  proper 
sense  may  be  admitted.  That  the  word  "employment"  would 
have  been  more  literally  accurate  may  not  be  denied.  But  if 
instructions  which  are  drawn  up  in  the  hurry  of  a  trial  are  to  be 
thus  criticised,  few  might  stand  the  test.  Such  analytical  criti- 
cism is  not  the  fair  or  just  mode  either  of  examining  an  instruc- 
tion or  understanding  testimon3^  The  proper  question  is,  what 
was  the  idea  designed  to  be  conveyed,  and  how  was  it  under- 
stood by  the  jury.  Verbal  inaccuracies  are  constantly  met 
with,  both  in  instructions  and  in  testimony,  where  the  idea  de- 
signed to  be  conveyed  in  easily  understood.  Sometimes  one 
word  is  used  for  another,  as  "plaintiff"  for  "  defendant,"  or  an 
entire  word  is  omitted,  which,  when  supplied,  may  even  reverse 
the  literal  meaning  of  the  sentence ;  and  yet  if  the  court  can 
clearly  see,  when  the  whole  is  taken  together,  what  the  idea  was 
which  was  intended  to  be  conveyed,  and  that  it  must  have  been 
understood  as  intended,  it  would  be  manifestly  improper  for  this 
court  to  refuse  to  understand  it  as  it  was  intended,  and  was  un- 
derstood by  the  jury.  No  person  who  reads  this  instruction, 
understanding  the  facts  to  which  it  was  to  apply,  can  fail  to 
understand  its  meaning.  Juries  are  not  in  the  habit  of  taking 
dictionaries  with  them  into  their  rooms  to  study  out  the  mean- 
ing of  words  in  common  use,  for  the  purpose  of  detecting  some 
inaccuracy  of  expression ;  and  it  is  our  place  to  seek  to  ascertain 
what  influence  the  court  did  in  fact  exercise  over  them  in  form- 
ing their  verdict,  and,  when  that  is  ascertained,  we  are  to  deter- 
mine whether  it  was  proper  or  not.  If  the  jury  were  in  fact 
made  to  understand  what  the  law  was  as  applicable  to  the  facts, 
then  they  were  not  misled  by  the  instruction,  and  there  was  no 
error.  That  such  was  the  case  here,  we  entertain  no  doubt. 
They  could  have  only  understood  from  this  instruction  that  if 
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Robert  Green  employed  Lewis  individually,  although  to  work 
for  the  benefit  of  himself  and  Joseph,  he  was  individually  liable 
to  pay  for  the  work.  The  whole  case  shows  that  that  had  been 
the  contest  all  the  way  through,  and  that  no  question  had  been 
made  that  the  work  performed  was  for  the  benefit  of  both.  It 
was  in  the  light  of  these  facts  that  the  instruction  was  read  to, 
and  understood  by,  the  jury,  and  there  can  be  no  doubt  that 
their  understanding  was  as  clear  as  if  the  instruction  had  been 
drawn  in  the  most  precise  terms.  In  this  instruction  we  find  no 
error.  The  instructions  which  were  asked  for  by  the  defendant 
below  and  refused,  were  not  excepted  to,  and  consequently  are 
not  before  us. 

The  judgment  must  be  aflirmed. 

Judgment  affirmed. 


Henky  Petrie  et  al.,  Appellants,  v.  John  Newell,  Appellee. 
APPEAL  FROM  McHENRY. 

A  promissory  note  made  by  a  firm,  without  other  evidence,  is  not  admissible 
under  the  common  counts,  to  charge  defendants  whose  names  do  not  appear 
on  the  face  of  the  note,  unless  they  are  declared  against  as  partners ;  such  a 
case  is  not  within  the  eighth  section  of  chapter  forty  of  the  Rev.  Statutes. 
When  parties  are  sued  as  partners,  they  should  be  declared  against  as  such 
in  the  count,  under  which  the  recovery  is  sought. 

To  charge  defendants  as  joint  obligoi's,  the  declaration  must  be  upon  an  obli- 
gation under  seal ;  if  they  are  declared  against  as  joint  payers,  the  count 
must  be  upon  a  simple  instrument,  in  which  there  is  an  express  promise  to 
pay ;  the  word  "  implied  "  has  reference  to  suits  against  partners  sued  as  such. 

Newell  commenced  this  action  in  assumpsit  against  twenty- 
six  defendants,  returnable  at  the  McHenry  Circuit  Court. 

The  declaration  counts  specially  upon  two  promissory  notes, 
which  were  assigned  to  the  plaintiff.  The  notes  are  as  fol- 
lows : 

""Woodstock,  January  15,  1847. 

"  One  day  after  date,  for  value  received,  the  McHenry  County 
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Printing  Co.  promise  to  pay  to  James  Hutchins,  or  order,  one 
hundred  and  two  and  "o  dollars  with  interest. 

"J.  DwiGHT,  TreasP 
""Woodstock,  June  1,  1846. 
"  $111.52.     For  value  received  of  James  Hutchins,  we  promise 
to  pay  to  him  or  his  order  one  hundred  and  eleven  i"  dollars 
on  demand,  and  interest  annually,  for  the  McHenry  County  Print- 
ing Company. 

"  James  Hutchins,  1 

"  Henry  Petrie,     >  Finance  Committee.^'' 

"  S.  C.  Brown,        ) 

There  was  also  a  count  upon  an  account  stated. 

There  were  pleas  and  an  issue  to  the  country.  At  the  trial, 
a  jury  was  waived,  and  the  cause  was  heard  before  AVilson, 
Judge,  at  September  term,  1851,  of  the  McHenry  Circuit  Court. 
The  evidence  offered  on  the  trial  is  stated  in  the  opinion  of  the 
court. 

A  motion  for  a  new  trial  was  overruled.  The  defendants  in 
the  Circuit  Court  prayed  for  and  obtained  this  appeal. 

Caton,  J.  There  are  three  counts  in  this  declaration.  The 
first  two  are  on  two  promissory  notes,  and  the  third  is  on  an  ac- 
count stated.  Upon  the  trial,  the  plaintiff  offered  the  notes  in 
evidence  under  the  special  counts,  when  they  were  rejected  by 
the  court.  He  then  offered  them  under  the  count,  on  an  account 
stated,  when  they  were  admitted  ;  and  there  being  no  further  evi- 
dence, a  verdict  was  found  by  the  court  in  favor  of  the  plaintiff  for 
the  amount  of  the  notes,  to  which  the  defendant  excepted.  This 
exception  was  well  taken.  Conceding  that  there  was  no  error 
in  admitting  the  notes  in  evidence  under  the  third  count,  without 
proof  of  their  execution,  the  defendants  not  having  objected  to 
them  on  that  account ;  still,  when  admitted,  they  proved  no  joint 
cause  of  action  against  all  of  the  defendants.  The  declaration  is 
against  twenty-six  defendants,  and  the  third  count  is  in  the  ordi- 
nary form  on  an  account  stated,  without  any  averment  that  they 
had  accounted  with  tlie  plaintiff  as  partners,  or  in  any  other  parti- 
cular relation.  The  first  note  is  in  the  ordinary  form  and  signed  : 
"  For  the  McHenry  County  Printing  Company.  James  Hutchins, 
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Henry  Petrie,  S.  C.  Brown,  Finance  Comnaittee,  McHenry  County 
Printing  Company."  The  second  note  is  as  follows  :  "  Wood- 
stock, January  15,  1847.  One  day  after  date,  for  value  received, 
the  McHenry  Co.  Printing  Co.  promise  to  pay  to  James  Hutch- 
ins,  or  order,  one  hundred  and  two  k»  dollars  with  interest. 
J.  Dwight,  Treas.  McHenry  County  Printing  Company." 

There  was  no  evidence  showing  any  connection  whatever  be- 
tween the  other  defendants  and  those  who  executed  these  notes. 
If  the  notes  were  properly  admitted,  under  the  third  count,  they 
of  themselves  could  prove  no  more  than  they  purported  on  their 
face,  and  they  fell  far  short  of  showing  that  the  plaintiff 
and  all  of  these  defendants  had  accounted  together,  and  that 
upon  such  accounting  there  was  the  amount  of  these  notes  found 
due  from  them  to  the  plaintiff  below.  Proof  should  have  been 
produced  in  addition  to  the  notes,  showing  that  the  defendants 
composed  the  printing  company  for  which  those  who  executed 
the  notes  professed  to  act,  and  that  they  were  authorized  to  act 
in  the  capacities  assumed  {a). 

This  case  is  not  within  the  8th  section  of  chap.  40,  Rev.  Sta- 
tutes, which  provides  that  the  joint  liability  of  the  defendants  need 
not  be  proved  in  the  first  instance,  either  where  they  are  sued  as 
partners,  or  as  joint  obligors,'*or  payors.  When  they  are  sued  as 
partners,  they  should  be  described  as  such  in  the  declaration 
which  is  not  done  in  the  count  upon  which  the  trial  took  place, 
nor  in  that  count  are  the}'  declared  against  as  joint  obligors  or 
payors.  To  count  against  defendants  as  joint  obhgors,  the  de- 
claration must  be  upon  an  obligation  under  seal,  and  if  they  are 
declared  against  as  joint  payors,  the  count  must  be  upon  a  simple 
instrument  in  which  there  is  an  express  promise  to  pay.  The 
word  implied,  has  reference  to  suits  against  partners  sued  as 
such.  In  the  two  first  counts  of  this  declaration,  the  defendants 
are  declared  against  as  joint  payors,  those  counts  being  special 
upon  promissory  notes.  Not  so  the  third  count,  under  which 
the  notes  were  admitted.  That  is  upon  an  implied  assumpsit, 
arising  upon  an  account  stated,  upon  the  trial  of  which  the  proof 
is  not  helped  out  by  any  implication  raised  by  the  statute,  and 
it  was  indispensable  to  introduce  proof  of  the  joint  liability  of  all 
of  the  defendants  to  entitle  the  plaintiff  to  recover. 

(a)  Kimball  v.  Mulhern,  16  111.  R.,  209 ;  Streeter  v.  Streeter,  43  111.  K.,  168. 
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"Without  examining  any  of  the  other  errors  assigned,  we  think 
the  finding  of  the  court  was  without  evidence,  and  for  that  error 
the  judgment  must  be  reversed  and  the  cause  remanded  {a). 

Judgment  reversed. 

(a)    Same  note  under  special  count,  15  111.  R.,  334. 


Benjamin  Scholes  et  ah,  Appellants,  v.    Abraham  Ackeeland 
et  al..  Appellees. 

APPEAL  FROM  PEORIa. 

Where  a  dedimus  is  directed  to  a  commissioner,  to  take  the  testimony  of  Sey- 
mour Rank,  and  the  deposition  of  Seigmund  Rank  is  returned,  the  variance 
is  fatal. 

A  defendant  is  not  guilty  of  laches  in  moving  to  exclude  such  a  deposition, 
where  notice  of  such  motion  is  given  more  than  six  months  before  the  cause 
was  reached  for  trial. 

This  was  an  action  of  assumpsit  brought  by  appellees  against 
appellants  as  common-carriers,  owners  of  steamboat  "Mooastac," 
for  the  loss  of  certain  goods,  shipped  on  board  said  boat  at 
St.  Louis  for  Peoria.  Plea,  non  assumpsit,  verdict  for  appellees 
for  $84.58.  On  the  18th  of  April,  1851,  appellees  gave  notice 
to  take  the  deposition  of  Seymour  Rank  of  Cincinnati.  Com- 
mis^on  issued  May  1,  1851,  to  take  the  deposition  of  Seymour 
Rank.  Interrogatories  were  propounded  to  him.  The  depo- 
sition of  Seigmund  Rank,  and  signed  Seigmund  Rank,  is  taken 
and  returned  with  the  commission.  The  testimony  of  this  wit- 
ness is  the  only  evidence  to  prove  the  shipping  of  the  goods  from 
Cincinnati  (where  the  goods  were  purchased)  to  St.  Louis,  or 
any  thing  relative  to  their  identity,  with  those  said  to  have  been 
lost.  On  the  21st  of  August,  1851,  appellants  filed  exceptions 
to  the  deposition  of  Seigmund  Rank.  The  principal  exception 
to  the  deposition  being,  that  no  notice  had  been  given,  or  com- 
mission issued  to  take  the  deposition  of  this  witness. 

At  May  term,  1852,  Kellogg,  Judge,  presiding,  after  the  cause 
was  called  for  trial,  and,  before  the  jury  was  sworn,  the  court 
overruled  the  exceptions  to  the  depositions,  and  permitted  it  to 
be  read  in  evidence  on  the  trial.  After  the  return  of  the  verdict, 
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the  appellants  entered  a  motion  in  arrest  of  judgment,  and  for  a 
new  trial.  One  of  the  reasons  assigned  for  these  motions,  was 
the  admission  of  the  deposition  of  Seigmund  Rank.  There  were 
other  reasons  assigned,  but  as  they  are  not  noticed  in  the  opinion 
of  the  court,  they  will  not  be  noticed  here. 

N.  H.  PuEPLE,  for  appellants. 

H.  O.  Meeeiman,  for  appellees. 

Teeat,  C.  J.  But  one  of  the  assignments  of  error  need  be 
considered.  The  plaintiffs  notified  the  defendants  that  they 
would  sue  out  a  commission  to  take  the  testimony  of  Seymour 
Rank,  Interrogatories  were  propounded  by  both  parties,  and 
attached  to  the  commission.  The  commissioner  returned  the 
deposition  of  Seigmund  Rank.  In  August,  1851,  the  defendants 
filed  exceptions  to  the  deposition  ;  the  chief  ground  of  objection 
being  that  no  notice  had  been  given  to  take  the  testimony  of  the 
witness.  At  the  May  term,  1852,  on  the  calling  of  the  cause  for 
trial,  but  before  the  jury  was  sworn,  the  exceptions  were  heard 
by  the  court  and  overruled.  The  conclusion  of  the  court  was 
erroneous.  The  dedimus  directed  the  commissioner  to  take  the 
testimony  of  one  person,  and  under  it  the  deposition  of  another 
person  was  taken.  The  special  authority  was  not  pursued.  The 
names  were  essentially  variant,  and  clearly  indicated  different 
individuals.  The  discrepancy  cannot  be  disregarded  on  the  prin- 
ciple of  idem  sonans  {a).  Nor  were  the  defendants  guilty  of  laches^ 
in  moving  to  exclude  the  deposition.  They  gave  notice  of  the 
motion  shortly  after  the  deposition  was  returned,  and  more  than 
six  months  before  the  cause  was  reached  for  trial.  It  was  in  the 
power  of  the  plaintiffs  to  have  called  up  the  exceptions,  and  have 
had  them  disposed  of.     They  could  not  therefore  allege  surprise. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

(a)  Ducommen  v.  Hysinger,  14  111.  R.,  250,  and  notes. 
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Charles  H.  Fkeeman,  Plaintiff  in  Error,  v.  Lazarus  L.  Guter, 
Defendant  in  Error. 

ERROR  TO  PEORIA. 

When  a  party  accepts  a  note,  assigned  to  him   "  without  recourse,"  which  is 

annexed  to  an  agreement,  that  the  real  amount  due  upon  the  note  is  to  be 

determined  by  a  third  person,  there  is  no  implied  warranty  on  the  part  of 

the  indorser,  tliat  the  sum  specified  in  the  note  was  actually  due.     Without 

f     such  agreement  or  knowledge  of  its  existence,  qucere. 

The  opinion  of  the  court  contains  a  full  statement  of  the 
case. 

This  cause  was  heard  by  Kellogg,  Judge,  without  the  inter- 
vention of  a  jury,  at  JN"ovember  term,  1851,  of  the  Peoria  Circuit 
Court.     The  defendant  below  brings  the  cause  to  this  court. 

H.  O.  Merriman,  for  plaintiff  in  error. 

Cited,    Chitty  on  iJills,    234,  and   note   (a) ;   Pike  v.  Street, 

1  Moody  &  Malkin,  226  ;  Goupy  v.  Hardin,  2  Eng.  Com.  L.  306 ; 
Richardson  v.  Lincoln,  5  Met.  204;   1    Greenleaf's  Ev.    351; 

2  Stark,  on  Ev.  548 ;  1  Greenleaf's  Ev.  §  80. 

O.  Peters,  for  defendant  in  error. 

Cited,  Rev.  St.  title  Negotiable  Instruments ;  Lobdell  v. 
Baker,  3  Met.  489 ;  Same  v.  Same,  1  Id.  193  ;  Long  on  Sales, 
201  204;  Chitty  on  Contracts,  447,  note  4;  Herrick-y.  Whitney, 
15  Johns.  R.  240;  27  Maine  R.  225;  Webster  v.  Bullock, 
6  Georgia  R.  230. 

Treat,  C.  J.  Guyer  sued  Freeman  before  a  justice  of  the 
peace,  and  recovered  a  judgment  for  $6.28.  Freeman  appealed 
to  the  Circuit  Court,  where  the  cause  was  heard  by  the  court, 
and  the  judgment  of  the  justice  affirmed.  The  bill  of  exceptions 
shows,  that  Guyer  read  in  evidence  a  note  given  by  Bishop  to 
Freeman,  and  endorsed  by  the  latter  to  Guyer,  also  a  judgment 
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in  favor  of  Guyer  against  Bishop ;  and  he  proved  by  Bishop, 
that  when  the  judgment  was  rendered.  Freeman  was  present, 
and  appeared   to  be  aiding  in  prosecuting  the  suit.     The  note, 
indorsement  and  judgment  are  not  set  out  in  the  bill  of  excep- 
tions.    To  supply  this  defect,  the  parties  have  stipulated  that 
the  statements  and  recitals  in  the  transcript  of  the  justice  shall 
be  taken  and  considered  as  a  part  of  the  evidence  given  on  the 
trial  before  the  Circuit  Court.      The  transcript  is  as    follows : 
"L.  L.   Guyer    v.  Charles    H.  Freeman.      Action  founded  on 
balance  due  on  a  note,  dated  May  the  12th,  1846,  given  to  C. 
H.  Freeman,  signed  by  James  H.  Bishop,  for  fifteen  dollars ;  to 
said  note  was  connected  an  article  of  agreement,  bearing  the 
same  date,  signed  by  C.  H.  Freeman,  stating  that  the  opinion 
of  Curtis  Cady  or  Ezra  Tucker  should  control  the  amount  of 
said  note ;  said  note  transferred  without  recourse,  and  sued  by 
L.  L.  Guyer;  in  which  suit  James  H.  Bishop,  defendant,  brings 
Ezra  Tucker  to  comply  with  the  requirements  of  said  article, 
and  Tucker  says  the  amount  of  said  note  should  be  ten  dollars 
instead  of  fifteen;   judgment  rendered  against  said  Bishop  for 
ten    dollars  and    interest.     Plaintifi"   claims    of    defendant  the 
balance  due  on  said  note;    summons  issued,  August  9th,  1850, 
to  appear  on  the  17th  of  same  month,  at  1  o'clock  P.  M. ;  sum- 
mons returned  b}'  reading,  so  says  constable  Steadman  ;  August 
iTth,  1850,  at  the  hour  set,  after  investigating  plaintiff''s  claim, 
and  defendant  not  appearing,  judgment  for  plaintifi"  on  default 
of  defendant,  for  the  sum  of  six  dollars  and  twenty-eight  cents, 
with  costs  of  suit." 

The  only  legitimate  inference  from  the  statements  in  the 
transcript  is,  that  the  article  of  agreement  was  attached  to  the 
note  when  it  was  assigned  to  Guyer.  It  was  connected  with 
the  note  when  produced  by  him  before  the  justice,  and  the  strong 
presumption  is,  that  it  was  so  connected  at  the  time  he  received 
the  note  from  Freeman.  If  so,  he  acquired  the  note  by  indorse- 
ment, without  recourse,  with  full  notice  that  the  sum  named  in 
the  body  of  the  note  was  not  the  true  amount  due  upon  it,  but 
that  the  real  amount  was  to  be  determined  by  Cady  or  Tucker. 
In  such  case,  there  was  no  implied  warranty  on  the  part  of 
Freeman,  that  the  sum  specified  was  actually  due  on  the  note. 
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If  the  agreement  had  been  detached  from  the  note,  and  know- 
ledge of  its  existence  withheld  from  Guyer,  the  law  of  the  case 
might  be  very  different. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John  Coates,  Appellant,  v.  John  C.  Woodworth,  Appellee. 
APPEAL  FROM  STEPHENSON. 

If  one  person  purchases  land  with  the  money  of  another,  but  takes  the  deed  in 
his  own  name,  a  trust  results,  by  operation  of  law,  in  favor  of  the  person 
whose  money  is  used ;  and  parol  proof  may  be  introduced  to  show  whose 
money  was  applied  to  make  the  purchase. 

Where  A  loans  money  to  B,  and  takes  a  deed  of  land  for  his  security,  the  title 
which  A  held  for  his  security  was  in  trust  for  B  in  the  nature  of  a  mortgage, 
and  no  lapse  of  time  short  of  that  fixed  by  the  statute  of  limitations  could 
forfeit  the  right  of  redemption  in  B  or  defeat  his  interest. 

Chancery  always  has  jurisdiction  to  enforce  a  trust,  and  for  this  purpose  may 
appeal  to  the  conscience  of  the  trustee  ;  and  although  the  trust  may  be  es- 
tablished by  other  evidence,  this  does  not  impair  the  jurisdiction  of  this  court 
to  enforce  the  trust. 

This  was  a  bill  in  chancery,  filed  by  Woodworth  against 
Coates. 

The  bill  charges,  that  in  the  Fall  of  the  year  184Y,  Wood- 
worth  being  indebted  to  one  Tarbox,  in  the  sum  of  $93,  secured 
him  for  the  payment  of  that  sum,  by  a  conveyance  in  fee-simple 
of  the  south-west  quarter  of  the  north-west  quarter  of  section 
11,  in  township  26,  of  range  7,  east  of  the  fourth  principal  meridian, 
except  the  west  quarter  of  said  tract ;  that  at  the  time  he  exe- 
cuted this  deed,  he  took  from  Tarbox  a  bond  conditioned  that 
he  should  reconvey  the  land,  upon  his  paying  to  Tarbox  $100, 
in  the  following  spring ;  that  Woodworth  made  application  to 
Coates,  for  a  loan  of  $100,  with  which  to  redeem  the  land  from 
Tarbox,  which  Coates  agreed  to  loan  until  some  time  in  the 
summer,  on  consideration  that  Woodworth  would  pay  him 
$135,  Coates  to  take  from  Tarbox  or  Woodworth  a  conveyance 
of  the  same  land  as  security  for  the  money  loaned  ;  that  to  save 
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expense  in  conveying  and  recording,  the  deed  was  made  directly 
to  Coates,  instead  of  to  Woodworth,  and  by  him  to  Coates; 
that  in  case  of  default  in  payment  of  the  money  by  Woodworth 
to  Coates,  the  agreement  between  them  was,  that  Coates  should 
sell  the  land,  pay  himself  out  of  the  proceeds,  and  pay  the  resi- 
due to  Woodworth ;  that  Coates  sold  the  land  for  $300,  and 
now  refuses  to  pay  to  Woodworth  any  surplus  left,  after  paying 
himself 

Coates  answered  the  bill,  by  denying  all  allegations  in  refer- 
ence to  a  loan,  and  insists  that  he  bought  the  land  of  Tarbox, 
with  his  own  money  and  on  his  own  account. 

The  facts  proven  are  stated  in  the  opinion  of  the  court. 

At  the  April  term,  1852,  of  the  Stephenson  Circuit  Court, 
Sheldon,  Judge,  decreed  that  Coates  should  pay  Woodworth 
$165  and  costs.  From  this  decree  Coates  appealed,  and  brought 
the  cause  to  this  court. 

T.  J.  TuENEK  and  B.  C.  Cook,  for  appellants. 

Allegata  and  probata  must  agree.  McKay  'y.  Bissett,  5  Gil. 
499;  Morgan  v.  Smith,  11  III  198;  White  'y.  Morrison,  Id. 
361. 

The  complainant  had  a  remedy  at  law.  Woodworth  v. 
Seeley,  11  111.  163. 

The  law  will  not  imply  a  trust  in  this  case.  13  111.  54 ;  Bots- 
ford  V.  Burr,  2  111.  C.  E.  404. 

The  proof  to  raise  a  trust  should  be  very  clear.  3  Sug.  on 
Yend.  175  ;  4  Blackf.  539  ;  2  Id.  441 ;  8  K  Hamp.  1Y8  ;  1  Bibb, 
609 ;  4  J.  J.  Marsh.  509  ;  1  Id.  399. 

If  the  money  advanced  was  not  loaned,  and  was  Coates's 
money,  then  no  parol  proof  can  raise  a  trust,  independent  of  the 
statute  of  frauds.  1  Phillips's  Evidence,  561 ;  Pickering  et  al. 
V.  Dawson  et  al.,  4  Taunt.,  778 ;  Jackson  v.  O'Reilly,  6  Johns.  18. 

J.  Maesh,  for  appellee. 

Cited,  2  Story's  Equity  Jurisp,  §  1018 ;  Roach  v.  Cosine, 
9  Wend.  227 ;  Brown  v.  Dewey,  1  Sandf.  Ch.  R.  56 ;  Wright  v. 
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Bates,  Yerm.  341  ;  Hovey  et  al.  v.  Holcomb,  11  111.  660 ;  Haw- 
ley  V.  Cramer,  4  Cow.  717 ;  Grandia  v.  Le  Roy  et.  al.,  2  Paige, 
599  ;  Wiswall  v.  Hall,  3  Id.  313  ;  Bank  of  Utica  v.  City  of 
Utica,  4  Id.  399. 

Caton,  J.  The  case  made  by  the  bill  is  this  :  That  for  the 
purpose  of  securing  to  Tarbox  about  the  sum  of  one  hundred 
dollars,  Woodworth  had  deeded  to  him  the  premises  in  question, 
and  taken  back  a  bond  for  a  reconveyance  of  the  land,  upon 
the  payment  of  the  money  due  at  a  specified  time.  That  for  the 
purpose  of  making  this  payment,  he  negotiated  with  Coates  a 
loan  for  that  sum,  and  to  secure  which,  Tarbox  should  convey  the 
land  to  Coates.  That  this  loan  from  Coates  should  be  repaid  by 
Woodworth,  in  the  month  of  May  or  June,  1848  ;  and  in  default 
thereof,  Coates  should  sell  the  land  and  pay  himself  out  of  the 
proceeds,  one  hundred  and  thirty-fi.ve  dollars,  and  pay  the 
balance  of  the  proceeds  over  to  Woodworth.  That  Woodworth 
did  not  pay  the  money  at  the  time  appointed,  and  that  Coates 
had  sold  and  conveyed  the  land,  for  the  sum  of  three  hundred 
dollars  and  refuses  to  pay  to  Woodworth  the  balance  due  him, 
after  satisfying  the  debt  due  to  Coates. 

The  case  made  by  this  bill  is  that  of  a  resulting  trust,  where 
the  title  is  held  by  the  trustee,  as  security  for  the  loan  of  the 
purchase-mon-ey,  and  is  almost  identical  with  the  case  of  Boyd 
et  al.  V.  McLean,  1  Johns.  Ch.  H.  582.  The  real  question  in 
this  case,  as  in  that,  is,  Was  there  a  loan  ?  Was  the  money  paid, 
the  money  of  Woodworth  or  of  Coates  ?  If  the  former,  then 
Coates  took  the  title  as  trustee  for  Woodworth ;  if  the  latter, 
then  he  took  it  in  his  own  right  (a).  No  agreement  between  Coates 
and  Woodworth  that  Coates  should  buy  the  land  and  then  sell 
it  to  Woodworth  upon  any  terms,  will  support  the  bill,  nor  will 
a  subsequent  agreement  by  Coates,  to  let  Woodworth  have  the 
land  upon  any  terms,  sustain  the  case,  if  Coates  in  fact  purchased 
the  land  with  his  own  money  from  Tarbox.  Had  such  been  the 
case,  probably  Woodworth  would  not  be  without  remedy,  but 
he  would  have  to  seek  it  by  a  bill  framed  differently  from  this. 
If  he  succeed  at  all,  it  must  be  by  supporting  with  proof  the 
complaint  which  he  has  made. 

(a)  Reeve  v.  Strawn,  14  111.  R.,  100;  Williams  v.  Brown,  14  III.  R.,  208. 
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We  must  recur  to  the  evidence,  then,  to  ascertain  if  this  was 
a  loan  of  money.  The  first  witness  examined  was  Mr.  Tarbox, 
who,  it  may  be  truly  said,  appears  to  have  been  a  very  slow 
witness  for  the  complainant,  and  we  need  have  no  apprehensions 
that  ho  intentionally  made  the  complainant's  case  any  stronger 
than  the  truth  justified.  He  proves  that  he  held  the  title  to  the 
land  upon  the  terms  stated  in  the  bill.  That  after  the  time  sti- 
pulated for  the  payment  of  his  debt  had  expired,  Woodworth 
told  him  to  go  to  Coates's  office  and  he  would  get  his  money. 
He  went  there  accordingly,  Coates  gave  him  the  money,  and  he 
executed  the  deed  to  Coates ;  and  about  that  time  the  contract 
or  bond  between  him  and  Woodworth  for  the  reconveyance  of 
the  land  to  the  latter  was  cancelled,  Woodworth  authorized  him 
to  make  the  conveyance  to  Coates,  and  agreed  to  give  up  the 
agreement,  and  they  accordingly  went  to  the  recorder's  office, 
and  he  did  so.  No  negotiation  took  place,  and  no  bai'gain  was 
made  between  Coates  and  Tarbox ;  but,  according  to  the  state- 
ment of  the  latter,  he  went  to  the  former,  received  his  money, 
and  executed  the  conveyance,  without  any  explanation  what- 
ever taking  place  between  them.  He  was  in  the  office  but  a 
few  minutes.  He  says  that  at  the  time  he  went  into  the  office, 
he  cannot  recollect  whether  Coates  or  Woodworth  said  his  money 
was  ready,  but  that  one  or  the  other  did  say  so. 

Mr.  Baker  testified  that  Coates  told  him  that  he  had  redeem- 
ed the  land  from  Tarbox  for  Woodworth  who  was  to  have  a 
certain  time  within  which  to  redeem  it  from  him,  which  time 
had  expired,  and  that  now  he  should  sell  the  land,  pay  himself 
the  hundred  and  thirty-three  or  five  dollars,  and  also  for  his 
trouble,  and  pay  th^  balance  over  to  Woodworth.  That  this 
was  Woodworth's  right,  and  he  should  have  it,  although  he  had 
no  claim  upon  him  now,  because  he  had  let  the  time  for  re- 
demption run  out.  Mr.  Hurlbut  is  the  only  witness  who  gives 
us  any  account  of  the  actual  negotiation  and  bargain  between 
Mr.  Woodworth  and  Mr.  Coates.  When  called  upon  to  give  an 
account  of  the  transaction,  he  says,  "  Mr,  Coates  was  to  advance 
a  certain  amount  of  money  for  Mr,  Woodworth,  to  redeem  some 
land  which  Mr.  Tarbox  had  a  deed  of  from  Mr.  Woodworth." 
The  amount  he  did  not  recollect,  but  says  Mr.  Tarbox  was  to, 
83 
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or  did  make  Mr.  Coates  a  deed  for  the  land,  and  Mr.  Coates 
was  to  make  Mr.  Woodworth  a  deed  for  the  land  if  he  should 
redeem  it  within  a  certain  time.  Again  he  says  on  his  cross- 
examination,  "  Mr,  Coates  paid  Mr,  Tarbox,  for  Mr.  Woodworth, 
a  certain  sum  of  money,  for  which  he  gave  Mr.  Coates  a  deed 
for  a  certain  tract  of  land  out  south-west  of  this,  which  land 
Mr.  Woodworth  was  to  redeem  within  a  certain  time  from  Mr. 
Coates."  This  was  stated  in  answer  to  a  question  whether  the 
bargain  was  not,  that  Coates  should  sell  the  land  to  Woodworth, 
for  a  given  sum  at  a  certain  time.  He  further  said  that  he  sup- 
posed Coates  loaned  the  money  to  Woodworth,  but  he  subse- 
quently stated  that  nothing  was  said  about  borrowing  or  loaning 
money,  to  his  knowledge.  He  was  not  present  at,  nor  did  he 
hear  the  whole  interview.  Another  Mdtness  states  that  Coates 
sold  the  land  for  three  hundred  dollars.  This  presents  the 
material  features  of  the  case,  as  gathered  from  the  evidence. 
We  have  no  doubt  that  the  substance  of  this  transaction  was  a 
loan  of  money  from  Coates  to  Woodworth,  for  the  purpose  of 
redeeming  the  land  from  Tarbox,  by  the  payment  of  the  debt 
which  Woodworth  owed  to  him,  and  for  the  security  of  which 
he  held  a  deed  of  the  premises,  which  was  in  fact  a  mortgage ; 
and  that  Coates  took  a  deed  from  Tarbox,  by  the  procurement 
and  direction  of  Woodworth,  for  the  purpose  of  securing  him 
for  the  money  which  he  advanced  on  account  of  Woodworth, 
together  with  over  thirty-five  dollars,  which  he  was  to  have  for 
the  use  of  less  than  one  hundred  dollars  for  less  than  three 
months.  There  is  no  pretence  that  Coates  bought  the  land  of 
Tarbox,  nor  is  there  any  doubt  that  Tarbox  made  the  convey- 
ance in  consideration  of  the  equitable  interest  which  Wood- 
worth  had  in  the  land,  and  of  the  payment  of  Wood  worth's  debt. 
Whatever  arrangement  was  made,  was  made  by  Woodworth. 
All  that  was  done,  was  in  pursuance  of  a  negotiation  made  by 
him.  In  that  negotiation  he  could  have  had  no  other  object 
than  to  redeem  his  land,  and  secure  to  himself  the  benefit  of 
his  equitable  interest  in  it.  Indeed,  a  sale  of  the  land  from  Tar- 
box to  Coates  would  have  been  ineffectual  as  to  Woodworth's 
rights,  so  long  as  they  were  known  to  Coates. 

It  is  true  that  they  may  not  have  used  the  words  borrow  or 
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loan  during  the  negotiation,  and  this  may  have  been  from  de- 
sign ;  for  nothing  is  more  common,  when  the  transaction  is  usu- 
rious, than  to  endeavor,  as  far  as  possible,  to  cover  up  the  real 
character  of  the  arrangement  in  some  form  which  will  conceal 
the  usury ;  but  it  is  the  duty  of  the  court  of  equity  to  look  through 
the  forms,  and  reach  the  substance  of  the  transaction.  The  de- 
fendant below  repeatedly  acknowledged  a  redeemable  interest 
in  "Woodworth  in  the  land,  which  implies  necessarily  an  incum- 
brance by  Woodworth  ;  and  his  right  to  redeem  was  only  de- 
nied upon  the  ground  that  the  time  for  redemption  had  elapsed ; 
but  in  this  he  merely  mistook  the  law  of  the  case.  If  Wood- 
worth  ever  had  a  right  to  redeem,  it  could  only  have  been  from 
the  incumbrance  which  was  created  for  the  security  of  the  ad- 
vance which  Coates  had  made  for  him,  to  'pay  his  debt  due  to 
Tarbox  ;  and  the  title  which  Coates  held  for  his  security  was  in 
trust  for  Woodworth,  and  in  the  nature  of  a  mortgage,  and  no 
lapse  of  time,  at  least  short  of  that  prescribed  by  the  statute  of 
limitations,  could  forfeit  the  right  of  redemption  and  destroy 
Woodworth's  interest.  It  is  true  there  is  no  direct  evidence 
sustaining  the  averment  in  the  bill,  that  Coates  should  have  the 
right  to  sell  the  land  for  the  purpose  of  paying  the  debt  created ; 
but  the  fact  that  Coates  said  he  should  do  so,  and  that  he  subse- 
sequently  did  sell  the  trust  estate,  leaves  no  doubt  that  he  under- 
stood that  he  had  that  right,  and  that  the  law  would  raise  the 
duty  to  pay  the  surplus  to  the  cestui  que  trust,  though  the  ar- 
rangement between  the  parties  was  silent  on  the  subject.  Be- 
sides, this  power  to  sell  was  for  the  benefit  of  Coates  ;  and  it  is 
for  Woodworth  to  deny  it  and  complain  of  its  exercise.  He, 
however,  confirms  the  sale,  and  asks  for  his  proportion  of  the 
purchase-money,  to  which  we  think  he  is  entitled. 

Another  objection  was  made,  which  is,  that  a  court  of  chan- 
cery has  no  jurisdiction,  for  the  reason  that  the  complainant 
could  have  recovered  the  amount  due  him  in  an  action  at  law 
for  money  had  and  received.  Admitting  that  he  might  have 
maintained  such  an  action  in  this  case,  that  would  not  deprive 
this  court  of  its  jurisdiction.  Chancery  always  has  jurisdiction 
to  enforce  a  trust,  and  that  is  the  object  of  this  bill.  Here  we 
find  a  trust  existed,  to  establish  which  it  might  have  been  neces- 
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sary  to  appeal  to  the  conscience  of  the  trustee;  and  the  fact, 
that  the  trust  is  estabhshed  by  other  evidence,  does  not  impair 
the  jurisdiction  of  the  court  to  enforce  the  trust. 

We  find  that  the  decree  of  the  court  was  correct,  and  it  is 
immaterial  what  reasons  are  assigned  for  the  decree,  if  the  con- 
elusion  is  right. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


The  People,  on  the  relation  of  Henry  Warren  Loomis  and 
Selden  M.  Bronson,  v.  Ika  O.  Wilkixson,  Judge  of  the 
Sixth  Circuit. 

APPLICATION  FOR  A  MANDAMUS. 

The  circuit  courts  have  power  to  award  a  writ  of  certiorari  at  common  law,  to 
all  inferior  tribunals  and  jurisdictions ;  wherever  it  is  shown  either  that 
they  have  exceeded  the  limits  of  their  jurisdiction,  or  in  cases  where  they  have 
proceeded  illegally,  and  no  appeal  is  allowed,  and  no  other  mode  of  directly 
reviewing  their  proceedings  is  provided. 

A  judge  of  the  County  Court  has  no  authority  to  entertain  an  insolvent  pro- 
ceeding and  discharge  an  insolvent  except  when  sitting  as  a  court.  In  such 
a  proceeding,  the  plaintiff  in  the  writ,  or  his  attorney,  is  entitled  to  notice  of 
the  proceeding,  so  that  the  right  to  a  discharge  may  be  contested. 

The  petition  shows,  tliat  the  petitioners  had  sued  out  a  writ 
of  capias  ad  resjpondtndum  against  one  Henry  W.  Sims,  upon 
which  the  sherift'  arrested  him,  and  at  his  request,  took  him  be- 
fore the  county  judge,  at  his  chambers,  who  upon  an  ex  parte 
hearing,  and  without  any  notice  having  been  given  to  the  plain- 
tiffs in  the  writ,  made  an  order  discharging  Sims  from  the  arrest. 
At  September  term,  1852,  of  the  Ogle  Circuit  Circuit,  the  peti- 
tioners caused  a  motion  in  writing  to  be  filed,  asking  that  a  writ 
of  certiorari  facias  should  be  issued  out  of  that  court,  directed 
to  Spooner  Ruggles,  county  judge  of  the  said  county  of  Ogle, 
to  remove  certain  insolvent  proceedings,  upon  the  application  of 
said  Sims.  This  motion  was  denied  by  Judge  Wilkinsox,  at 
March  term,  1852,  on  the  ground,  among  others,  that  the  said 
Circuit  Court  had  no  jurisdiction  to  issue  the  writ. 

On  the  petition,  Judge  Wilkinson  stated,  that  the  petition 
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had  been  submitted  to  him,  and  that  its  statements  were  sub- 
stantially correct.  He  submitted  the  questions  arising  upon  the 
petition  to  the  Supreme  Court  for  its  decision  and  advice.  This 
was  considered  a  consent  on  the  part  of  the  circuit  judge,  that 
a  peremptory  mandamus  might  issue,  if  the  opinion  should  be, 
that  the  Circuit  Court  had  jurisdiction  to  issue  the  writ  of  cer- 
tiora7i. 

F.  BuRNAP,  for  the  motion. 

Caton,  J.     The  writ  of  certiorari  is  familiarly  known  to  the 
common  law,  and  the  Court  of  King's  Bench  has  always  been 
in  the  constant  practice  of  awarding  it  to  inferior  courts  and 
special  jurisdictions,  commanding  them  to  send  up  their  records 
for  inspection,  whenever  it  is  shown  that  they  have  exceeded 
their  jurisdiction,  and  in    cases  where  appeal  or  writ  of   error 
would  not  lie.     Holt,  C.  J.,  in  Groenvelt  v.  Burwell,  1  Ld.  Ray- 
mond, 471,  said,    "  Where  any  court   is  erected  by  statute,  a 
certiorari  lies  to  it ;  so  that,  if  they  perform  not  their  duty,  the 
King's  Bench  will  grant  a  mandamus."     And  again,  the  same 
court  said,  at  page  580,   "  For  this  court  will  examine  the  pro- 
ceedings of  all  jurisdictions  erected  by  act  of  parliament.     And 
if  they,   under  pretence  of  such  act,  proceed  to  encroach  juris- 
diction to  themselves,  greater  than  the  act  warrants,  this  court 
will  send  a  certiorari  to  them  to  have  their  proceedings  returned 
here,  to  the  end  that  this  court  may  see  that  they  keep  them- 
selves within  their  jurisdiction;  and,  if  they  exceed  it,  to  restrain 
them."     In  this  last  case,  justices  of  the  peace  had  been  author- 
ized to  levy  money  for  the  construction  of  a  bridge,  and  no  ap- 
peal or  other  mode  of  reviewing  their  action  was  provided  ;  and' 
the  court  reviewed  their  proceedings  upon  cei'tiorari /  and  this 
writ  has  often  been  issued  by  courts  in  the  United  States,  pro- 
ceeding according  to  the  course  of  the  common  law.     In  the  case 
of  Starr  v.  Trustees  of  Rochester,  the  Supreme  Court  of  New 
York  brought  up,  by  certiorari,  and  reviewed  the  proceedings  of 
the  trustees  of   a  town    corporation,  upon  the  widening  of  a 
street,  where  it  was  alleged  that  they  had  exceeded  their  juris- 
diction.    In  that  case,  Savage,   C.  J.,  said  "  There  can  be  no 
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doubt  of  the  power  of  this  court,  at  common  law,  to  review  the 
proceedings  of  inferior  jurisdictions ;  this  power  is  not  taken 
away  bj  implication  by  a  similar  power  being  given  to  another 
tribunal.  The  common-law  powers  of  this  court,  however,  are 
confined  to  an  examination  of  the  jurisdiction  of  such  inferior 
tribunals,  and  to  questions  of  law  arising  out  of  their  proceed- 
ings, and  not  to  an  examination  of  their  decisions  upon  ques- 
tions of  fact."  In  that  case,  an  excess  of  jurisdiction  was 
alleged. 

A  similar  case  was  that  of  Parks  v.  the  City  of  Boston,  8 
Pick.  21S,  where  the  court  said,  "  The  law  seems  to  be  well 
settled,  that  certiorari  may  be  awarded  to  remove  the  proceed- 
ings from  any  inferior  couit.  whether  it  be  of  ancient  or  newly- 
created  jurisdiction,  or  whether  it  proceeds  according  to  the 
course  of  the  common  law  or  not." 

The  complaint  in  that  case  was,  that  the  city  corporation 
had  laid  out  and  widened  a  street  in  a  case  where  they  were  not 
authorized  to  do  so ;  or,  in  other  words,  like  the  other,  an 
excess  of  jurisdiction  was  alleged. 

But  it  is  unnecessary  to  multiply  cases,  upon  the  authority  of 
the  court  to  issue  this  writ.  It  is  a  common-law  power,  and  is 
Tested  in  our  circuit  courts, —  which,  in  this  State,  are  the  high- 
est courts  of  original  jurisdiction,  and  answer  to  the  Court 
of  King's  Bench  in  England. —  unless  it  is  taken  away  by 
statute.  There  is  certainly  no  express  statute  which  deprives 
these  courts  of  this  jurisdiction  ;  nor  is  there  any  which  takes 
it  away  by  implication. 

It  is  true  we  have  a  statute  which  provides  for  the  issuing  of 
a  writ,  calle.l  a  certiorari^  but  that  writ  can  scarcely  be  said  to 
have  any  analogy  to  the  common-law  writ,  of  the  same  name. 
The  common-law  writ  only  removes  the  record  of  the  inferior 
court,  and  upon  that  record  alone  can  the  questions  be  raised. 
The  determinations  of  the  questions  of  fact  by  the  inferior  court, 
are  held  conclusive,  while  our  statutory  writ  removes  the  entire 
case  into  the  Circuit  Court,  and  opens  for  re-examination,  all 
questions  both  of  law  and  fact.  Indeed  it  is  but  another  mode 
of  taking  an  appeal,  from  the  judgment  of  a  justice  of  the  peace, 
to  the  Circuit  Court.     And  it  can  only  be  directed  to  justices  of 
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the  jDeace,  wliile  the  common-law  suit,  as  "we  have  seen,  may  be 
sent  to  all  interior  tribunals  and  jurisdictions,  whether  they  be 
courts  of  justice,  or  tribunals  of  special  and  more  limited  author- 
ity, and  whether  an  appeal  be  allowed  from  their  determinations 
or  not,  and  the  necessity  for  the  existence  of  such  a  superintend- 
ing power,  all  can  easily  appreciate  when  we  remember  the 
great  number  of  inferior  special  jurisdictions,  which  have  been, 
and  are  constantly  being  created,  which  are  liable  to  exceed  their 
jurisdictions,  and  from  many  of  whose  decisions,  no  appeal  is 
provided.  It  is  true  they  may  be  liable  to  civil  prosecutions 
where  they  exceed  their  jurisdiction,  but  this  will  often  afford 
but  a  very  imperfect  redress  to  the  injured  party,  while  it  may 
operate  as  a  great  hardship  uj^on  the  inferior  officers,  who,  from 
an  error  of  judgment,  may  have  stepped  beyond  the  limits  of  the 
law  conferring  their  authority.  It  may  be  better  for  all  parties 
in  such  cases  to  have  their  proceedings  arrested  at  once,  and  set 
aside  by  the  Circuit  Court.  We  hold  then  that  the  circuit 
courts  have  poM^er  to  award  a  writ  of  certiorari  at  common  law, 
to  all  inferior  tribunals  and  jurisdictions,  wherever  it  is  shown 
either  that  they  have  exceeded  the  limits  of  their  jurisdiction,  or 
in  cases  where  they  have  proceeded  illegally,  and  no  appeal  is 
allowed,  and  no  other  mode  of  directly  reviewing  their  proceed- 
ings is  provided  {a). 

It  only  remains  to  be  seen  whether  the  Circuit  Court  should 
have  issued  the  writ  in  the  present  instance.  Of  this  we  have 
no  doubt.  The  petition  shows  that  the  petitioners  had  sued  out 
a  writ  of  capias  ad  respondendum  against  one  Henry  W.  Sims, 
upon  which  the  sheriff'  arrested  him,  and  at  his  request  took  him 
before  the  county  judge,  at  his  chambers,  who  upon  an  ex  parte 
hearing,  and  without  any  notice  whatever  having  been  given  to 
the  plaintiffs  in  the  writ,  made  an  order  discharging  him  from 
the  arrest,  professing  to  act  under  our  insolvent  laws,  and  in 
obedience  to  which  order  the  sheriff' released  the  alleged  insolvent 
from  custody.  The  proceedings  before  the  county  judge  did  not 
take  place  in  open  court,  nor  during  a  term  of  the  court,  nor 
were  the  orders  the  judge,  nor  any  of  the  proceedings  entered 
upon  the  records  of  the  court.  If  all  this  be  true  there  can  be 
no  doubt    that  the    county  judge  exceeded  his  jurisdiction  or 

(a)    Doolittle  t.  G.  &  C.  U.  E.,  14  111.,  383,  and  note. 
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rather  acted  without  jurisdiction  (a).  He  has  no  authority  to  enter- 
tain an  insolvent  proceeding  and  discharge  an  alleged  insolvent, 
except  when  sitting  as  a  court.  Besides  the  plaintifls  in  the 
writ  or  their  attorneys  were  entitled  to  notice  of  the  proceeding, 
that  they  might  appear  and  contest  the  alleged  insolvency,  and 
oppose  the  discharge.  The  necessity  of  such  notice  although 
not  expressly  provided  for.  is  necessarily'-  implied.  Rev.  Stat, 
chap.  52,  §  5,  6,  and  7,  and  should  be  given  at  least,  whenever 
practicable  as  in  this  case.  It  may  be  true  that  the  order  made 
by  the  judge  for  the  discharge  of  Sims,  was  void,  and  did  not 
justify  his  release  by  the  sheriff,  who  may  be  liable  for  an  escape, 
but  the  fact  that  the  proceedings  were  void  for  want  of  jurisdic- 
tion, is  no  reason  why  they  may  not  be  reversed,  when  the 
record  is  brought  up  by  a  common-law  writ  of  certiorari.  In 
almost  all  the  cases  found  in  the  books,  where  this  writ  has  been 
granted,  that  has  been  the  complaint.  The  great  utility  of  the 
writ,  is  in  its  capacity  to  bring  the  proceedings  of  inferior  tribu- 
nals before  the  court  for  reversal,  where  they  have  exceeded  their 
jurisdictions  within  which  it  is  the  proper  province  of  the  Circuit 
Court,  to  restrain  them.  A  peremptary  writ  of  mandamus 
must  be  awarded,  as  the  statement  of  the  judge  attached  to  this 
petition,  showing  that  it  is  substantially  correct,  and  submitting 
the  questions  thereon,  arising  for  the  advice  and  decision  of  this 
court,  may  be  regarded  and  taken  as  a  return  to  an  alternative 
writ. 

The  writ  is  awarded  without  costs. 

Peremptory  mandamus  awarded. 

(a)    But  see  Laws  1861,  p.  105. 


John  L.  Burst,  Appellant,  v.  Haklky  "Wayne,  Appellee. 

APPEAL  FROM  McHENRY. 

Strictly  speaking,  a  party  should  reduce  his  exception  to  writing,  and  have  it 
signed  during  the  progress  of  the  trial ;  but  it  will  be  deemed  sufficient,  if  the 
bill  of  exceptions  is  made  up  and  signed  during  the  term  at  which  the  cause 
was  tried.  This  has  been  deemed  requisite,  except  in  cases  where  counsel  con- 
sent, or  the  judge,  by  an  entry  on  the  record,  directs  that  it  may  be  prepared 
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in  vacation,  and  signed  nunc  pro  tunc  ;  and  in  all  cases  it  should  appear  on 
its  face,  to  have  been  taken  and  signed  at  the  trial. 

Where  two  terms  of  the  court  have  intervened  since  the  trial,  before  the 
bill  of  exceptions  was  signed,  and  no  reason  for  the  delay  appears  upon  the 
face  of  the  record  for  the  delay,  the  bill  of  exceptions  will  be  stricken  from 
the  record,  except  under  very  extraordinary  circumstances. 

A  party  must  abide  the  consequences  of  his  neglect,  if  he  does  not  procure  his 
bill  of  exceptions  to  be  filed  in  apt  time. 

This  was  a  motion  made  to  strike  the  bill  of  exceptions  from 
the  fiJes  of  this  court,  for  the  reason  that  the  bill  was  signed  and 
sealed,  too  long  after  the  trial  of  the  cause.  The  facts  of  the 
case  are  stated  in  the  opinion  of  the  court. 

Church  &  Willard,  for  the  motion. 

T.  L.  Dickey,  and  C.  McClure,  contra. 

Trumbull,  J.  This  cause  was  finally  disposed  of  at  the  Sep- 
termber  term,  1851,  of  the  Circuit  Court  of  McRenry  county, 
and  ^  on  the  2d  of  June,  1852,  a  bill  of  exceptions  was  filed  in 
the  cause,  purporting  to  have  been  signed  in  open  court  at  the 
May  term,  1852,  of  the  Kane  Circuit  Court.  A  motion  is  now 
made  to  strike  the  bill  of  exceptions  from  the  record. 

The  21st  section  of  the  practice  act.  Rev.  St.  416,  declares, 
that  "  if  during  the  progress  of  any  trial  in  any  civil  cause, 
either  party  shall  allege  an  exception  to  the  opinion  of  the  court, 
and  reduce  the  same  to  writing,  it  shall  be  the  duty  of  the  judge 
to  allow  the  said  exception,  and  to  sign  and  seal  the  same,  and 
the  said  exception  shall  thereupon  become  a  part  of  the  record 
of  such  cause." 

Strictly  speaking,  a  party  under  this  statute  would  be  required 
to  reduce  his  exception  to  writing,  and  have  it  signed  during 
the  progress  of  the  trial ;  but  a  strict  compliance  with  the  letter 
of  the  statute,  would,  in  many  cases,  be  impracticable,  and  has 
never  been  required. 

It  has  always  been  deemed  sufficient,  if  the  bill  of  exceptions 
was  made  up  and  signed  during  the  terra  at  which  the  cause 
was  tried,  and  this  has  been  deemed  requisite,  "  except  in  cases 
where  counsel  consent,  or  the  judge,  by  an  entry  on  the  record, 
directs,  that  it  may  be  prepared  in  vacation,  and  signed  nunc  pro 
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tunc,  and  in  all  cases,  it  should  appear  on  its  face  to  have  been 
taken  and  signed  at  the  trial."     Evans -y.  Fisher,  5  Gilm.  453. 

Two  terms  of  the  McHenry  Circuit  Court  intervened  after  the 
trial  of  this  cause,  before  the  bill  of  exceptions  was  signed,  and 
no  reason  for  this  delay  appears  upon  the  face  of  the  record. 

To  allow  a  bill  of  exceptions,  embodying  the  evidence,  to  be 
made  up  on  the  ex  parte  application  of  one  of  the  parties  after 
so  long  a  delay,  and  after  the  counsel  for  the  opposite  party,  as 
in  this  instance,  have  removed  from  the  State,  would  be  a  most 
dangerous  practice,  and  one  not  to  he  tolerated  except  under 
very  extraordinary  circumstances.  Affidavits  have  been  tiled, 
showing  that  there  was  an  agreement  between  the  counsel,  that 
the  bill  of  exceptions  might  be  subsequently  settled,  and  an 
attempt  is  made  to  bring  this  case  within  the  decision  in  the 
case  of  Evans  v.  Fisher.  The  court  went  to  the  very  limit  of 
the  law,  in  refusing  to  exclude  the  bill  of  exceptions  in  that 
case.     Now,  we  are  asked  to  go  a  step  further. 

The  affidavits  show,  that  the  cause  was  finally  disposed  of  in 
October,  shortly  before  the  adjournment  of  the  McHenry  Circuit 
Court,  and  that  it  was  agreed  between  counsel,  that  the  bill  of 
exceptions  might  be  made  up  and  signed  at  the  succeding 
term  of  the  Circuit  Court  of  Kane  county,  which  was  to  be 
held  the  November  following.  The  parties  disagree  as  to  the 
other  terms  of  the  agreement,  as  will  often  be  the  case,  so  long 
as  counsel  neglect  to  put  such  stipulations  in  writing.  One 
party  insists  that  the  agreement  was,  that  the  bill  of  exceptions 
should  be  prepared  and  signed  during  the  first  week  of  the  Kane 
Circuit  Court,  and  that  his  counsel  attended  during  the  whole 
of  that  week,  for  the  purpose  of  having  it  settled,  while  the 
other  party  claims,  that  he  had  the  whole  of  the  term  within 
which  to  prepare  the  exceptions,  and  that  his  counsel  attended 
for  that  purpose  during  part  of  the  second  week  ;  that  the  judge 
who  tried  the  cause  being  temporarily  absent,  by  exchange  with 
another  judge,  he  did  not  await  his  return,  but  left  a  bill  of 
exceptions  he  had  prepared  with  a  third  person,  to  be  handed 
the  judge  on  his  return.  Whether  it  was  presented  to  him  at 
that  term  does  not  appear.  At  all  events,  the  bill  of  exceptions 
now  in  the  record,  was  not  made  up  and  signed  till  the  May 
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term,  1852,  of  the  Kane  Circuit  Court.  It  was  not  executed 
according  to  the  agreement,  as  stated  by  either  of  the  parties ; 
nor  did  the  absence  of  the  judge  who  tried  the  cause,  which 
seems  only  to  have  been  for  part  of  the  term,  put  it  out  of  the 
party's  power  to  comply  with  the  agreement. 

Had  he  attended  during  the  first  week  of  the  term,  as  his 
adversary  insists  was  the  agreement,  when  the  facts  were  freshest 
in  the  minda  of  both  the  judge  and  the  parties,  or  had  his  coun- 
sel even  awaited  the  return  of  the  judge,  it  is  not  improbable 
that  the  bill  of  exceptions  might  have  been  settled  during  that 
term.  Not  having  done  so,  and  the  absence  of  the  judge  during 
part  of  the  term,  being  an  insufficient  reason  for  failing  to  com- 
ply with  the  agreement,  he  must  abide  the  consequences  of  his 
own  neglect,  and  the  motion  to  strike  the  bill  of  exceptions  from 
the  record  will  be  sustained  (a).  Motion  allowed. 

(a)  Hance  v.  Miller,  21  111.  R.,  636. 


Solomon  Shaffer,  Plaintiff  in  Error,  v.  Daniel  Currier, 
Defendant  in  Error. 

ERROR  TO  OGLE. 

A  party  who  commences  suit  before  a  justice  of  the  peace,  may  dismiss  his  suit 
after  appeal  in  the  Circuit  Court,  even  though  the  defendant  obtained  a 
judgment  in  his  favor  against  the  plaintiff;  but  he  must  dismiss  the  suit  at 
his  own  costs. 

The  judgment  before  the  justice  was  opened  by  the  appeal,  and,  as  a  matter  of 
course,  the  judgment  fell  with  the  dismissal  of  the  case. 

Daniel  Ctjerier  sued  Shaffer  before  a  justice  of  the  peace. 
On  the  trial  before  the  justice,  Shaffer  recovered  a  judgment 
against  the  plaintiff  Currier,  for  the  sum  of  thirty  dollars. 

Currier  took  an  appeal  from  the  decision  of  the  justice,  to  the 
Circuit  Court  of  Ogle  county. 

At  a  special  term  of  the  Ogle  Circuit  Court,  held  in  January, 
1852,  Wilkinson,  Judge,  presiding,  the  cause  was  tried  before 
a  jury ;  the  jury  found  for  the  defendant  Shaffer,  and  assessed 
his  damages  at  the  sum  of  five  cents.  Thereupon  Currier  moved 
for  a  new  trial,  which  was  allowed  by  the  court.     Afterwards 
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Currier  moved  that  the  judgment  obtained  by  Shaffer  before 
the  justice  be  reversed,  and  that  the  cause  pending  in  the  Cir- 
cuit Court  be  dismissed ;  which  motion  was  sustained,  and  the 
following  judgment  was  rendered  in  the  premises.  "  It  is  ordered 
by  the  court,  that  the  cause  be  dismissed  at  the  costs  of  the  said 
Solomon  Shaffer ;  and  that  the  judgment  in  the  court  below  be 
reversed  at  the  costs  of  the  said  Shaffer,  And  that  the  said 
Daniel  Currier  have  and  recover  of  the  said  Solomon  Shaffer 
his  costs  and  charges  in  this  behalf  expended,  and  that  he  have 
execution  therefor. 

To  this  decision  Shaffer  excepted,  and  brought  the  cause  to 
this  court  by  writ  of  error. 

The  errors  assigned  are,  the  rendering  a  judgment  for  costs 
against  Shaffer,  and  the  reversing  of  the  judgment  rendered  by 
the  justice  of  the  peace. 

E.  S.  Leland  and  Yan  U.  Higgins,  for  plaintiff  in  error. 

J.  Maksh,  for  defendant  in  error. 

Treat,  C.  J.  Currier,  to  the  use  of  Marshall,  brought  an 
action  against  Shaffer  before  a  justice  of  the  peace,  which  re- 
sulted in  a  judgment  in  favor  of  the  latter  for  $30.  Currier 
prosecuted  an  appeal  to  the  Circuit  Court,  where  the  cause  was 
tried,  and  a  verdict  returned  in  favor  of  Shaffer  for  five  cents. 
A  new  trial  was  granted  on  his  application.  The  Court  then 
sustained  a  motion  made  by  Currier,  to  dismiss  the  suit  at  the 
costs  of  Shaffer.  The  judgment  for  costs  against  Shaffer  was 
clearly  erroneous.  Currier  being  the  plaintiff,  had  an  undoubted 
right  to  dismiss  the  suit,  but  it  should  have  been  done  at  his 
costs.  If  a  plaintiff  voluntarily  abandons  his  case,  he  must  be 
adjudged  to  pay  the  costs.  He  is  not  entitled  to  a  judgment 
for  costs  against  the  defendant,  until  he  has  successfully  prose- 
cuted the  action  to  final  judgment  against  him.  The  judgment 
before  the  justice  was  opened  by  the  appeal,  and,  as  a  matter  of 
course,  fell  with  the  dismissal  of  the  case  (a). 

The  judgment  for  costs  must  be  reversed,  and  the  cause  be 
remanded  to  the  Circuit  Court,  with  directions  to  enter  a  judg- 
ment against  Currier  for  the  costs  of  the  case. 

(a)  steamboat  &c.  v.  Walker,  24  lU.  R.,  235;  J.  <fc  C.  R.  v.  BarroWB,  24  111.  R.,  564. 
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Thomas  Plumleigh,  Appellant,  v.  Isaac  Cook,  Appellee. 

APPEAL  FROM  COOK. 

When  in  a  declaration  in  an  action  against  a  slierifF  for  an  escape,  there  is  a 
claim  for  $140  damages,  and  $191.66  costs ;  there  is  no  variance,  though  the 
evidence  shows  that  the  clerk,  in  his  fee-bill,  issued  with  the  execution,  added 
twelve  and  a  half  cents  for  the  sheriff's  return. 

Where  the  foundation  of  an  action  is  not  a  record  or  an  instrument  in  writing, 
a  variance  is  not  material,  unless  the  discrepancy  is  so  great  as  to  afford  a 
strong  probability,  that  it  cannot  be  the  record  or  instrument  described. 

In  this  State,  an  action  of  debt  will  lie  against  a  sheriff  for  an  escape  on  a  writ 
of  capias  ad  satisfaciendum. 

All  statutes  in  aid  of  the  common  law,  passed  prior  to  4  James  1,  (except  the 
2d  sect,  of  the  6th  ch.  43  Eliz.,  the  8th  ch.  13  Eliz.,  and  9th  ch.  87  Henry  8,) 
which  are  of  a  general  nature,  and  not  local  to  Great  Britain,  are  in  full 
force  in  this  State. 

In  this  State  a  party  may  elect  to  bring  debt  or  case,  against  a  sheriff  for  an  es- 
cape. 

This  was  an  action  of  debt  for  the  escape  of  one  Alexander 
Dawson  from  the  custody  of  the  defendant  Cook,  while  being 
sheriff  of  the  county  of  Cook,  and  was  tried  before  and  sub- 
mitted to  H.  T.  Dickey,  Judge,  at  the  May  term,  1861,  of  the 
Cook  Circuit  Court,  without  the  intervention  of  a  jury. 

The  first  count  of  the  declaration  set  forth,  that  at  the  May 
term  of  the  Cook  County  Court,  1848,  the  plaiLtiff  (Plumleigh) 
recovered  a  judgment  against  one  Alexander  Dawson  for  $140 
damages  and  $191.66  costs,  and  that  afterwards,  and  on  the 
18th  day  of  April,  1849,  a  ca.  sa.  was  issued,  and  the  said  Alex- 
ander Dawson  was  arrested  thereon  on  the  10th  day  of  May, 
1849,  by  the  defendant  Cook,  and  committed  to  jail,  and  was 
afterwards  permitted  to  go  at  large  by  said  defendant.  Cook, 
while  acting  as  sheriff  of  Cook  county.  The  second  count 
averred  a  different  time  of  escape.  There  were  also  three  other 
counts  alleging  different  escapes.  The  defendant  pleaded  the 
general  issue,  and  special  pleas  as  to  the  several  counts  of  the 
declaration. 

The  plaintiff,  in  the  court  below,  introduced  Walter  Kimball, 
the  clerk  of  the  court  in  which  the  judgment  against  Dawson 
was  recovered,  as  a  witness  to  sustain  the  issue  on  his  part. 
This  witness  established  the  variance  discussed  in  the  opinion 
of  the  court. 
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The  judgment  of  the  Cook  County  Court  was  for  the  de- 
fendant. The  plaintiff  in  the  Circuit  Court  brought  the  cause 
to  this  court  by  appeal,  assigning  for  error,  that  there  was  no 
material  variance  between  the  judgment  introduced  in  evidence, 
and  the  declaration,  and  that  the  court  below  erred  in  excluding 
the  same. 

J.  N.  Arnold,  for  appellant. 

JuDu  and  Wilson,  for  appellees. 

Treat,  C.  J.  The  declaration  described  a  judgment  for 
$140  damages,  and  $191.66  costs.  On  the  trial,  the  plaintiff 
offered  in  evidence  the  record  of  a  judgment  for  $140  damages, 
and  costs  of  suit  to  be  taxed  ;  also  the  fee-book  in  which  the 
costs  were  taxed  at  $191.66.  At  the  foot  of  the  fee-bill  was 
this  entry ;  "  Sheriff  Cook  return  ex.  12|- ; "  but  the  amount 
was  not  carried  to  the  right-hand  side  of  the  page,  as  was  the 
case  with  the  other  items  of  the  bill.  The  court  rejected  the 
evidence,  because  of  a  variance  between  it  and  the  declaration. 
There  was  no  variance  in  point  of  fact.  The  entry  in  question 
formed  no  part  of  the  fee-bill.  It  was  but  a  memorandum  of 
the  clerk,  to  be  extended  and  included  in  the  fee-bill  when  the 
execution  should  be  returned  by  the  sheriff.  But  if  the  item 
could  be  considered  as  embraced  in  the  taxation  of  costs,  the 
evidence  was  improperly  excluded.  It  is  laid  down  in  Leidig  v. 
Eawson,  1  Scamm.  272,  and  Hull  v.  Blaisdell,  Id.  332,  that 
where  an  instrument  of  writing,  or  a  record  is  not  the  founda- 
tion of  the  action,  a  variance  is  not  material,  unless  the  discre- 
pancy is  so  great  as  to  afford  a  strong  probability  that  it  cannot 
be  the  instrument  or  record  described  (a).  This  rule  is  decisive  of 
the  question.  The  escape  was  the  foundation  of  the  action,  the 
judgment  being  but  inducement.  The  record  produced  was  evi- 
dently the  one  described  in  the  declaration,  and  the  defendant 
could  not  have  been  surprised  by  its  admission. 

It  is  insisted  that  an  action  of  debt  will  not  lie  against  a 
sheriff,  for  an  escape  on  a  writ  of  capias  ad  satisfaciendum.  At 
common  law  the  only  j-emedy  was  by  action  on  the  case.     But 

(a)  Hull  V.  Blaisdell,  1  Seam.  R.,  3S4  and  notes. 
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the  statutes  of  Westminster  2,  ch.  11,  13  Ed.  1,  and  1  Eich.  2, 
ch.  12,  gave  an  additional  remedy  by  action  of  debt.  And  those 
statutes  being  in  aid  of  the  common  law,  are  in  full  force  in  this 
State.  Our  statute  not  only  adopts  the  common  law  of  Eng- 
land, but  also  all  statutes  in  aid  thereof,  passed  prior  to  4  James  1, 
(except  the  2d  sec.  of  the  6th  ch.  43  Eliz.,  the  8th  ch.  13  Ehz.,  and 
9th  ch.  37  Henry  8,)  which  are  of  a  general  nature  and  not  local 
to  that  kingdom.  E,ev.  St.  ch.  62,  §  1.  Under  a  similar  provi- 
sion in  Indiana,  the  British  statutes  giving  the  remedy  by  action 
of  debt  for  an  escape,  were  held  to  be  in  force  in  that  State. 
Gwinn  V.  Hubbard,  3  Blackf.  14.  Similar  decisions  were  made 
in  Shewel  v.  Fell,  3  Yeates,  17,  and  Steere  v.  Field,  2  Mason,  486. 
A  party  may  elect  to  bring  debt  or  case.  In  the  action  of  debt, 
the  plaintiff  is  entitled  to  recover  the  amount  of  his  judgment 
and  costs.  In  an  action  on  the  case,  the  measure  of  damages 
is  the  actual  loss  which  the  plaintiff  has  sustained.  Duncan  v. 
Klinefelter,  5  Watts,  141 ;  Shuler  v.  Garrison,  5  Watts  &  Serg. 
455. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Alexander  Downey,  Appellant,  v.  Daniel  F.  Smith,  Appellee. 
APPEAL  FROM  JO  DAVIESS. 

The  terms  of  a  court  fixed  by  law,  are  nevertheless  terms,  whether  there  is  anj"- 
judge  to  hold  the  court  or  not. 

A  declaration  must  be  filed  ten  days  before  the  second  term  of  the  court,  or  the 
defendant  will  be  entitled  to  a  judgment,  as  in  case  of  nonsuit ;  the  omission 
to  hold  the  court  for  any  cause  does  not  change  this  right. 

This  suit  was  commenced  in  August,  A.  D.  1850,  by  a  capias 
on  which  the  defendant  was  arrested,  and  released  from  custody 
by  giving  bail ;  at  the  October  term  no  declaration  was  filed, 
and  the  cause  was  continued ;  no  courts  were  actually  held  until 
the  next  August  thereafter.  A  declaration  was  filed  on  the  31st 
day  of  July,  1851.  At  the  next  term  after  the  filing  of  the  decla- 


672  OTTAWA. 

Downey  v.  Smith. 


ration,  a  motion  was  made  for  a  judgment,  as  in  case  of  nonsuit, 
or  in  other  words  to  dismiss  the  suit,  because  no  declartion  had 
been  filed  before  the  second  term  of  the  court,  three  terms  having 
intervened  between  the  fihng  of  the  precipe  and  suing  out  the 
capias  and  the  making  of  the  motion,  although  only  one  court 
had  been  held  by  the  judge.  The  October,  March,  and  May 
terms  of  the  court  intervened.  It  is  thought  the  court  erred  in 
overruling  the  motion  to  dismiss  the  suit,  three  terms  having  in- 
tervened between  the  filing  of  the  declaration  and  the  suing  out 
of  the  capias,  and  this  is  the  error  assigned,  upon  which  rehance 
is  had.  Did  the  court  err  ?  The  reasons  assigned  by  the  court 
are,  that  no  court  was  actually  held,  and  therefore  there  was  no 
term  of  court. 

The  judgment  appealed  from  was  rendered  by  Sheldon,  Judge, 
at  November  term,  1851.  A  writ  of  inquiry  was  awarded,  the 
defendant  having  filed  a  plea  of  the  general  issue,  which  had 
been  withdrawn. 

HiGGiNS  &  Strothek,  for  appellant. 

T.  L.  DicKET  and  E.  Leland,  for  appellee. 

Tkumbull,  J.  This  was  an  action  of  trespass  commenced 
at  the  October  term,  1850,  of  the  Circuit  Court  of  Jo  Daviess 
county.  The  process  was  served  September  13,  1850.  No  de- 
claration was  filed  in  the  case  till  July  31,  1851.  At  the  August 
term  following,  three^  terms  of  the  court  having  in  the  mean 
time  intervened,  though  one  only  had  been  actually  held,  the 
defendant  moved  to  dismiss  the  cause  because  no  declaration 
had  been  filed  before  the  second  term  of  the  court  after  the  com- 
mencement of  the  action. 

This  motion  the  Circuit  Court  denied,  and  its  denial  presents 
the  only  question  in  the  case. 

It  is  insisted  that  section  8  of  the  practice  act.  Rev.  St.  414, 
does  not  require  a  suit  to  be  dismissed  at  the  second  term  for 
want  of  a  declaration,  unless  the  case  has  been  continued  at  the 
first  term  at  plaintiflP's  cost,  on  motion  of  the  defendant,  for  such 
omission. 
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The  lanffuao-c  of  the  statute  is,  "  If  no  declaration  shall  be 
filed  ten  days  before  the  second  term  of  the  court,  the  defendant 
shall  be  entitled  to  a  judgment  as  in  case  of  a  nonsuit,"  and  this 
clause  has  no  such  connection  with  the  preceding  part  of  the 
section  as  to  limit  it  to  cases  in  whicli  the  cause  has  been  con- 
tinued over  the  first  term  on  motion  of  the  defendant  at  plain- 
tifi^'s  cost.  The  plaintifi"  surely  has  no  reason  to  complain  that 
the  continuance  over  the  first  term  was  not  granted  at  his  cost, 
or  on  defendant's  motion.  The  object  of  the  statute  is  to  hasten 
proceedings,  and  not  allow  a  plaintiff"  to  keep  a  defendant  attend- 
ing on  court  from  term  lo  term  without  apprising  him  of  the 
nature  of  the  complaint  against  him.  The  time  intervening 
between  the  terms  of  the  circuit  courts,  usually  six  months,  is 
abundantly  sufficient  to  afford  a  part}^  an  opportunity  to  file  a 
statement  of  his  cause  of  action,  and  if  he  will  not  do  so  in  that 
length  of  time,  it  is  but  a  just  punishment  for  his  neglect  that 
his  suit  should  be  dismissied  {a). 

It  is  also  insisted  that  the  "  second  term,"  as  used  in  the  sta- 
tute, means  the  second  term  which  is  held.  Sucli  is  not  a  proper 
construction  of  the  act.  The  terms  of  court  are  fixed  by  law, 
and  provision  is  made  that  if  the  judge  fail  to  attend  "  by  four 
o'clock  in  the  afternoon  of  the  second  daj'  of  the  term,  the  court 
shall  stand  adjourned  until  the  next  succeeding  term  of  the 
court,"  and  that  all  suits,  &c.,  shall  stand  continued  over  until 
the  next  term  as  effectually  as  if  the  same  had  been  continued 
by  the  order  of  the  court.     Rev.  St.  ch.  29,  §  42. 

For  many  purposes,  as,  for  instance,  for  the  suing  out  and  re- 
turn of  process,  the  filing  of  declarations,  &c.,  a  time  appointed 
by  law  for  the  holding  of  a  court  is  just  as  much  a  term  as  if  it 
were  actually  held.  Must  a  party  wait  to  see  whether  the  court 
is  actually  held,  before  he  can  venture  to  sue  out  process  return- 
able to  it  ?  This  would  involve  an  absurdity,  for  no  ordinary 
action  can  be  commenced  returnable  to  a  court  then  in  session. 
The  law  requires  a  party  to  file  his  declaration  ten  days  before 
the  term  of  the  court.  He  cannot  at  that  time  know  whether  the 
court  will  be  held  or  not,  and  he  has  no  right  to  wait  till  the  time 
for  holding  the  court  arrives ;  and  then,  if  for  any  cau'se  it  is  not 
held,  make  the  omission  to  hold  it  an  excuse  for  not  having  per- 

(a)  Herring  v.  Quimby,  31  111.  R.,  156. 
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formed  an  act  which  the  law  required  to  be  done  ten  days  before 
the  time  when  the  court  could  have  been  opened. 

In  our  view  of  the  law,  it  is  quite  immaterial  whether  there 
was  any  judge  to  hold  the  court  or  not.  The  legislature  having 
appointed  terms  of  the  court  to  be  held  in  Jo  Daviess  county  in 
March  and  May,  they  did  not  cease  to  be  terms  by  the  failure  to 
provide  a  judge  to  hold  them. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Judgment  reversed. 


Daniel  J.  M.  Waxkek,  Appellant,  v.  Okee  Welch  et  al,,  Ap- 
pellees. 

APPEAL  FROM  JO  DAVIESS. 

Where  it  is  stated  in  an  affidavit  for  an  attachment,  that  a  party  was  removing 
and  about  to  remove  his  property  from  the  State,  a  plea  in  abatement  aver- 
ring that  the  defendant  was  not  removing  from  the  State,  nor  was  he  remov- 
ing his  property,  does  not  answer  the  charge,  that  he  was  about  to  remove 
his  property,  and  is  therefore  obnoxious  to  a  demurrer. 

The  statement  in  a  declaration,  that  a  note  was  made  on  a  particular  day,  is 
equivalent  to  an  allegation  that  it  bore  date  on  that  day. 

A  count  for  goods  sold  and  delivered,  which  avers  that  a  party  promised  to 
pay,  on  request,  the  declaration  concluding  with  the  general  breach  of  non- 
payment, is  good,  without  averring  a  special  request. 

The  opinion  of  the  court,  contains  a  sufficient  statement  of 
the  facts  in  the  case. 

The  cause  was  heard  before  Sheldon,  Judge,  at  November 
term,  1851,  of  the  Jo  Daviess  Circuit  Court. 

Walker  brings  the  cause  to  this  court,  and  assigns  errors. 

Walker,  the  appellant,  stood  by  his  demurrer  to  the  declaration, 
and  the  court  proceeded  to  render  a  judgment  in  favor  of  the 
plaintiffs  below. 

J.  P.  Stevens,  for  appellant. 
HiGGiNS  &  Steother,  for  appellees. 


JUJSTE  TERM,  1852.  675 

TValker  v.  Welch  et  al. 

Treat,  C.  J.  Welch  and  McCully  sued  out  an  attachment 
against  Walker.  The  affidavit,  on  which  the  writ  issued,  stated, 
that  "  the  said  Walker  was  removing,  and  about  to  remove  his 
property  from  the  State  of  Illinois,  to  the  injury  of  said  Welch 
and  McCully.''  The  defendant  pleaded  in  abatement,  that  "  he 
was  not  removincr  from  the  State  of  Illinois  :  nor  was  he  removing 
his  property  from  said  State  of  Illinois,  to  the  injury  of  said 
plaintifis."  The  court  sustained  a  demun-er  to  the  plea,  and 
that  decision  is  assigned  for  error.  The  plea  was  clearlv  de- 
fective. Its  allegations  might  all  be  strictly  true,  and  the  plain- 
tiffs stiU  have  good  cause  for  suing  out  the  attachment.  The 
important  chaige  in  the  affidavit  was,  that  the  defendant  was 
about  to  remove  his  property  beyond  the  limits  of  the  State,  to 
the  injury  of  the  plaintiffs.  And  that  fact,  coupled  with  an  ex- 
isting indebtedness,  constituted  a  sufficient  foundation  for  the 
attachment.  This  charge  was  not  negatived  by  the  plea.  It 
denied  that  the  defendant  was  removing  from  the  State.  He 
might  be  an  actual  resident  of  the  State,  and  there  still  be  o-ood 
cause  for  attaching  his  estate.  The  plea  alleged,  in  addition 
that  he  was  not  removing  his  property  from  the  State.  That 
was  no  answer  to  the  charge,  that  he  was  about  to  remove  his 
property  from  the  State.  It  might  be  true  that  he  was  not 
removing  his  effects,  and  the  plaintiffs  yet  be  entitled  to  the 
process  of  attachment.  The  plea  was  bad  in  substance,  and 
obnoxious  to  the  demmrer. 

The  court  overruled  a  demurrer  to  the  declaration,  and  that 
decision  is  also  assigned  for  error.  The  first  count  alleged  that 
the  defendant,  -'on  the  loth  day  of  Xovember,  1850,  at  Galena 
in  the  county  and  State  above  mentioned,  made  his  promissory 
note  in  writing,  and  delivered  the  same  to  the  said  plaintiffs,  and 
thereby  promised  to  pay  to  the  order  of  the  said  plaintifis,  the 
sum  of  $450.31.  in  seven  months  after  the  date  thereof,  which 
period  had  now  elapsed."  It  is  objected  to  this  count  that  it 
does  not  show  when  the  note  bore  date,  and  consequently  that 
it  does  not  appear  that  the  debt  was  due  when  the  action  was 
commenced.  There  is  no  force  in  the  objection.  The  state- 
ment that  the  note  was  made  on  a  particolar  day,  is  equivalent 
to  an  allegation  that  it  bore  date  on  that  day.     It  is  a  reasonable 
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intendment  that  the  note  was  dated  on  the  day  it  was  executed. 
The  case  of  Giles  v.  Bourne,  6  Maule  &  8elw,  73,  is  precisely 
in  point  (a). 

The  second  count  averred,  in  substance,  that  the  defendant 
was  indebted  to  the  plaintiffs  in  a  certain  sums  for  goods  sold 
and  delivered,  in  consideration  whereof,  he  promised  to  pay  them 
the  same  on  request ;  and  the  declaration  concluded  with  the 
general  breach  of  non-payment.  It  is  insisted,  inasmuch  as  the 
promise  was  to  pay  on  request,  that  a  special  request  should 
have  been  alleged  in  the  declaration.  This  position  cannot  be 
maintained.  Mr.  Chitty  says :  "  Where  the  declaration  is  upon 
a  contract  to  pay  a  precedent  debt,  as  in  the  case  of  common 
counts  for  goods  sold,  work  and  labor,  money  lent,  &c.,  no  re- 
quest need  be  stated  or  proved.  And  in  these  instances,  although 
the  promise  has  been  laid  to  pay  on  request,  the  licet  scBjpius  re- 
quisitus  need  not  be  laid  or  proved."     1  Chitty's  PL  330. 

The  judgment  is  affirmed.  Judgment  affirmed. 

(o)  2  Greenl.  Et.,  bcc.  12. 


John  R.  Case,  Plaintiff  in  Error,  v.  The  Hartfoed  Fire  In- 
surance Company,  Defendants  in  Error. 

ERROR  TO  COOK. 

Insurers  are  liable  only  for  direct,  and  not  for  remote  and  consequentiallosses, 
occasioned  by  any  peril  in  the  policy. 

Where  the  policy  requires  the  insured,  in  case  of  exposure  to  loss  or  damage  by 
fire,  to  use  all  possible  diligence  to  preserve  his  goods,  and  provides,  in 
case  of  his  failure  to  do  so,  that  the  insurers  shall  not  be  liable  for  any  loss 
sustainted  in  consequence  of  such  neglect ;  if  the  insured  shall  remove  his 
goods,  the  circumstances,  as  they  existed  at  the  time  the  removal  was  made, 
must  determine  the  necessity  for  the  removal ;  and  whatever  loss  or  damage 
is  necessarily  sustained  by  the  removal  of  the  property  insured,  when  the 
danger  of  its  destruction  by  fire  was  so  direct  and  immediate,  that  a  failure 
to  have  made  the  removal  while  he  had  the  power,  would  have  been  gross 
negligence  on  his  part,  he  is  entitled  to  recover  under  the  policy. 

The  fire,  under  such  circumstances,  may  be  regarded  as  the  proximate  cause  of 
any  loss  that  is  sustained. 

As  a  means  of  proving  the  amount  of  loss,  inconsequence  of  removal  of  goods 
from  a  store,  it  is  proper  for  the  insured  to  offer  in  evidence,  his  invoices, 
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bills  of  purchase,  books  of  account,  inventories  of  stock  taken  immediately- 
after  the  loss,  together  with  such  facts  as  may  be  established  by  his  clerks. 
If  goods  are  carelessly  removed  or  wantonly  and  unnecessarily  exposed,  the 
insurers  will  be  released  from  liability. 

The  facts  of  this  case  will  be  found  stated  in  the  opinion 
of  the  court. 

This  case  was  heard  before  H.  T,  Dickey,  Judge,  and  a  jnrj, 
at  December  term,  1851,  of  the  Cook  Circuit  Court.  Yerdict 
and  judgment  for  $69,17.  Case  brought  the  cause  to  this 
court,  and  assigned  errors. 

Arnold  &  Lay,  for  plaintiff  in  error, 

Laened  &  "WooDBEiDGE,  for  defendants  in  error. 

Trumbull,  J.  This  was  an  action  of  assumpsit  brought  by 
Case  against  the  Hartford  Fire  Insurance  Company,  on  a  policy 
insuring  the  plaintiff  against  loss  or  damage  by  fire,  to  the 
amount  of  $3,000  on  his  stock  of  goods  in  brick  store  'No.  88, 
Lake  Street,  Chicago. 

By  the  terms  of  the  policy,  the  company  agreed  to  make 
good  to  Case  all  such  immediate  loss  or  damage,  not  exceeding 
the  amount  insured,  as  should  happen  by  fire  from  October  6, 
1849,  to  October  6,  1850, 

Annexed  to  the  policy,  and  forming  part  of  it,  is  the  following 
condition :  "  In  case  of  fire,  or  loss  or  damage  thereby,  or  of  ex- 
posure to  loss  or  damage  thereby,  it  shall  be  the  duty  of  the 
insured  to  use  all  possible  diligence  in  saving  and  preserving  the 
property ;  and  if  they  shall  fail  to  do  so,  this  company  shall  not 
be  held  responsible  to  make  good  the  loss  and  damage  sustained 
in  consequence  of  such  neglect.  And  it  is  mutually  understood 
that  there  can  be  no  abandonment  to  the  insurers  of  the  subject 
insured," 

The  testimony  shows  that  the  building  containing  the  goods 
was  what  is  called  in  Chicago  a  fire-proof  building,  though  not 
strictly  so  ;  that  in  the  evening  of  the  10th  of  August,  1850,  the 
buildings  in  the  rear  of  the  Mansion  House,  a  large  wooden 
building  east  of,  and    immediately  adjoining,  the  store  of  the 


678  OTTAWA. 

Case  V.  Hartford  Fire  Insurance  Company. 

plaintiff,  took  fire ;  that  the  rear  of  the  Mansion  House  was 
burned  out,  and  it  seemed  almost  impossible  at  one  time  with 
the  greatest  exertions  of  the  fire  department,  to  save  the  main 
building ;  that  the  fire  was  a  very  hot  one,  the  flames  at  times 
extending  quite  over  and  enveloping  at  least  half  the  store  of 
the  plaintiff;  that  at  one  stage  of  the  fire  the  firemen  raised 
their  hose  to  the  top  of  plaintiff's  store  and  threw  water  from 
there  upon  the  burning  buildings ;  that  water  was  also  thrown 
on  the  store,  and  came  down  into  the  building  in  considerable 
quantities ;  that  the  store  itself  was  filled  with  heated  air  and 
smoke,  and  the  doors  ordered  to  be  thrown  open  by  the  fire  de- 
partment, so  as  to  allow  the  hose  to  pass  through  to  the  rear, 
but  the  order  was  countermanded  while  the  hose  was  being  in- 
troduced, for  the  purpose  of  taking  it  to  another  point ;  that  the 
wind  at  the  time  was  from  an  easterly  direction,  and,  had  the 
main  building  of  the  Mansion  House  burned,  no  exertions  of  the 
fire  department  could  have  saved  plaintiff's  store  from  destruc- 
tion, nor  could  the  goods  have  been  removed  after  the  fire  had 
caught  in  front ;  that  a  portion  of  the  goods  were  damaged  by 
the  water  and  smoke,  and  most  of  them  removed  across  the 
street,  to  other  buildings,  about  the  time  the  store  doors  were 
thrown  open  ;  that  the  fire,  after  raging  some  half  hour,  was 
subdued  without  burning  the  main  building  of  the  Mansion 
House,  or  any  portion  of  plaintiff's  store,  though  the  heat  was 
so  great  as  to  crack  many  of  the  panes  of  glass  in  the  windows 
and  scorch  the  window-frames,  through  the  iron  shutters,  also  as 
to  burn  off  the  paint  on  the  roof,  and  that  the  damage  to  the 
goods  from  smoke,  water,  &c.,  was  appraised  at  $64.57. 

The  plaintiff  also  offered  to  prove  the  amount  of  goods  he  had 
on  hand  in  the  month  of  April  preceding  the  fire,  by  the  bills  of 
purchase,  books  of  account,  and  clerks;  then  to  show  the  amount 
of  purchases  since  that  time,  also  the  amount  of  sales  and  the 
inventory  taken  immediately  after  the  fire,  to  ascertain  the 
amount  of  goods  lost  by  the  removal.  All  this  evidence  was  ob- 
jected to  by  the  defendant  and  excluded  by  the  court,  to  which 
decision  the  plaintiff"  at  the  time  excepted.  The  jury  returned  a 
verdict  of  sixty-nine  dollars  and  seventeen  cents  for  the  plaintiff. 

The  only  point  in  the  case  arises  upon  the  refusal  of  the  Cir- 
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cuit  Court  to  admit  the  evidence  tending  to  show  that  some  of 
the  goods  had  been  lost  in  the  removal  occasioned  by  the  lire  ; 
and  this  raises  the  question,  whether  the  insurers  are  liable  for 
the  loss  of  the  goods  resulting  from  their  removal  under  the  par- 
ticular circumstances  of  this  case. 

On  behalf  of  the  defendant,  it  is  insisted,  that  the  policy  only 
insures  against  immediate  loss  or  damage  by  fire,  and  that  there 
can  be  no  fire  without  ignition. 

Such  is  the  law  as  stated  in  2  Greenleaf's  Evidence,  §  405. 
The  author  says,  "  The  proof  of  loss  must  show  an  actual  igni- 
tion by  fire  ;  damage  by  heat  alone,  without  actual  ignition,  not 
being  covered  by  the  policy  " ;  and  he  refers  to  the  case  of  Aus- 
tin V.  Drew,  reported  in  4  Camp.  360,  and  6  Taunt.  436,  as  his 
authority.  By  referring  to  that  case,  it  will  be  seen  that  it  does 
not  support  the  position.  The  case  was  this :  The  premises 
insured  were  used  as  a  manufactory,  and  were  heated  by  a  stove 
on  the  ground  floor.  A  flue  went  from  the  stove  through  each 
story,  seven  or  eight  in  number,  to  the  top  of  the  building. 
There  was  a  register  in  the  flue  with  an  aperture  into  the  rooms, 
whereby  more  or  less  heat  might  be  introduced  at  pleasure. 
One  morning  the  fire  being  lighted  as  usual  below,  the  servant 
whose  duty  it  was  to  have  opened  the  register  in  the  highest 
story  forgot  to  do  so.  The  consequence  was  that  the  smoke 
and  heat  were  completely  interdicted  in  their  progress  through 
the  flue,  and  came  into  the  rooms,  doing  some  damage,  but  there 
never  was  more  flre  than  was  necessary  to  carry  on  the  manu- 
factory, and  the  flame  never  got  beyond  the  flue.  Gibbs,  C.  J., 
said,  "  There  was  no  fire  except  in  the  stove  and  the  flue,  as 
there  ought  to  have  been,  and  the  loss  was  occasioned  by  the 
confinement  of  heat.  Had  the  fire  been  brought  out  of  the  flue, 
and  any  thing  had  been  burnt,  the  company  would  have  been 
liable.  But  can  this  be  said  where  the  fire  never  was  at  all  ex- 
cessive, and  was  always  confined  within  its  proper  limits  ?  This 
is  not  a  fire  within  the  meaning  of  the  policy,  nor  a  loss  for 
which  the  company  undertake.  They  may  as  well  be  sued  for 
the  damage  done  to  drawing-room  furniture  by  a  smoky 
chimney." 

The  principle  upon  which  this  case  turned  was,  that  there  had 
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been  no  fire  except  in  the  usual  and  proper  place  where  a  fire 
ought  to  have  been,  and  that  the  parties  never  contemplated  in- 
suring against  a  loss  occasioned  by  the  ordinary  fire  kept  up  in 
the  stove  ;  but  had  the  same  injury  resulted  from  the  burning  of 
an  adjoining  house,  or  from  heat  proceeding  from  any  other  than 
the  ordinary  fires  in  the  building,  the  decision  would  have  been 
very  difierent.  Suppose  some  of  the  wares  and  merchandise  of 
the  plaintifi'in  this  case,  as  lead  pipe,  for  instance,  had  been  of  a 
fusible  character,  and  that  the}^  had  been  melted  by  the  heat  from 
the  burning  of  the  adjoining  building,  would  it  bo  pretended  for 
a  moment  that  he  could  not  recover  for  the  damages  because  the 
articles  were  not  actually  ignited  ?  Had  the  store  actually 
burned  down,  it  no  doubt  contained  many  articles  which  the 
fire  would  have  ruined,  and  yet  were  not  susceptible  of  ignition. 
The  idea  that  there  can  be  no  loss  by  fire  without  actual  igni- 
tion, is  so  unreasonable  to  my  mind,  that,  but  for  the  respectable 
authorities  that  have  been  vouched  for  the  position,  I  should  not 
have  thought  it  worthy  a  moment's  consideration. 

The  case  of  Hillier  v.  The  A,  M.  Insurance  Company, 
(3  Barr,  470,)  is  also  relied  upon  by  the  defendant.  The  court 
in  that  case  do  say,  that  where  the  peril  insured  against  "is 
fire,  the  instrument  of  destruction  must  be  fire,"  but  the  case 
itself  was  a  very  difierent  one  from  this.  In  that  case  the  build- 
ing from  which  the  goods  were  removed  was  not  touched  by  the 
fire,  but  the  fourth  house  from  it  was  at  one  time  on  fire,  and  it 
is  stated  that  the  goods  were  not  injured  by  endeavors  to  extin- 
guish the  fire  or  save  them  from  it,  but  in  the  removal  of  them 
under  an  apprehension  that  they  might  be  reached  by  thefiames 
which  had  caught  one  of  the  houses  in  the  same  block.  The 
court,  moreover,  intimate  in  that  very  case,  that  had  the  building 
containing  the  goods  been  touched  by  fire,  or  the  goods  injured 
in  their  removal  while  it  was  on  fire,  or  in  efibrts  to  put  out  the 
fire,  the  loss  would  have  been  within  the  policy,  and  yet  how 
could  this  be  if  the  instrument  of  the  destruction  must  be  fire 
itself?  Surely  an  injury  to  goods  by  water  thrown  to  extinguish 
a  fire  would  not  be  an  injury  to  the  goods  by  actual  ignition, 
and  yet  no  case  can  be  found  where  an  insurance  against 
damage  by  fire  has, been  held  not  to  extend  to  such  a  case. 
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The  rule  undoubtedly  is,  that  insurers  are  liable  only  for  direct, 
and  not  for  remote  and  consequential  losses  occasioned  by  any 
peril  in  tlie  policy.  But  what  damage  is  direct,  and  what  con- 
sequential, is  often  a  difficult  question  to  determine. 

It  is  said  in  1  Phillips  on  Insurance,  690,  that  "a  loss  comes 
under  a  particular  risk,  not  merely  when  it  is  a  consequence  that 
follows  the  actual  occurring  of  the  risk,  but  when  it  can  fairly  be 
attributed  to  the  risk,  and  is  occasioned  by  it,  or  arises  directly 
on  account  of  it." 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Peters 
V.  Warren  Insurance  Company,  (14  Peters,  108,)  lay  down  this 
rule,  that,  "  whenever  the  thing  insured  becomes  by  law  charge- 
able with  any  expense,  contribution,  or  loss,  in  consequence  of  a 
particular  peril,  the  law  treats  that  peril,  for  all  practicable  pur- 
poses, as  the  proximate  cause  of  such  expense,  contribution,  or 
loss";  and  the  same  case  decides,  that  whatever  loss  arises  as  a 
natural  or  necessary  consequence  of  the  peril  insured  against  is 
•  within  the  policy. 

The  cases  are  numerous  in  which  recoveries  have  been  had 
on  policies  insuring  against  loss  by  fire  when  the  injury  has  not 
resulted  from  actual  burning.  Walters  v.  Louisville  Merchants 
Insurance  Co.,  11  Pet.  224 ;  The  City  Eir^  Insurance  Company 
v.  Corlies,  21  Wend.  367 ;  Pentz.  v.  Receiver,  Etna  Fire  Insur- 
ance Company,  9  Paige,  568. 

The  policy  in  this  case  required  the  plaintiff,  in  case  of  expos- 
ure to  loss  or  damage  by  fire,  to  use  all  possible  diligence  to 
preserve  his  goods ;  and  provided,  in  case  of  his  failure  to  do  so, 
that  the  company  should  not  be  answerable  for  any  loss  sus- 
tained in  consequence  of  such  neglect.  Suppose  the  front  of 
the  Mansion  House  had  taken  fire,  as  there  was  every  proba- 
bility at  one  time  it  would,  and  it  had  become  impossible  after- 
wards to  remove  plaintiff's  goods,  and  they  had  been  destroyed, 
would  the  insurance  company,  under  such  circumstances,  have 
been  liable  for  their  loss,  it  clearly  appearing  that  the  plaintiff 
neglected  to  remove  them  at  the  time  when  it  could  have  been 
done  with  safety,  and  the  danger  of  their  destruction  by  fire  was 
imminent.  The  circumstances,  as  they  existed  at  the  time  the 
removal  was  made,  must  determine  the  necessity  for  it;  and 
86 
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whatever  loss  or  damage  the  plaintiff  necessarily  sustained  by 
the  removal  of  the  property  insured  when  the  danger  of  its  de- 
struction by  fire  was  so  direct  and  immediate  that  a  failure  to 
have  made  the  removal  while  he  had  the  power  would  have 
been  gross  negligence  on  his  part,  he  is  entitled  to  recover  in 
this  action.  The  fire,  under  such  circumstances,  may  in  a  just 
sense  be  regarded  as  the  proximate  cause  of  the  loss. 

The  evidence  offered  and  excluded  was  somewhat  loose,  and 
may  not  of  itself  have  been  very  satisfactory  to  the  jury  if  ad- 
mitted, but,  in  connection  with  other  testimony,  it  may 
have  been  very  important,  and  we  think,  under  the  circum- 
stances of  this  case,  should  have  been  permitted  to  go  to  the 
jiiry. 

It  is  not,  however,  from  every  loss  arising  from  the  removal 
of  goods,  to  save  them  from  burning,  that  the  company  would  be 
liable.  Goods  may  be  so  carelessly  removed,  and  so  wantonly 
and  unnecessarily  exposed,  as  to  relieve  the  company  from  all 
liability  on  account  of  their  injury  or  loss. 

An  objection  has  been  urged  to  the  recovery  for  the  loss  of 
goods  in  this  case,  for  the  want  of  a  count  in  the  declaration 
specially  alleging  such  loss  by  removal. 

In  the  view  taken  oi'  the  case  such  a  count  was  unnecessary ; 
as,  if  a  recovery  can  be  had  for  the  loss  at  all,  it  must  be  on 
the  ground  that  it  is  to  be  treated,  in  a  particular  point  of  view, 
as  the  natural  or  necessary  consequence  of  the  fire  itself. 

Judgment  reversed,  and  cause  remanded. 

Judgment  reversed. 

Treat,  C.  J.,  dissented. 


William  Carroll,  Plaintiff  in  Error,  v.  John  G.  Weld,  use  of 
John  W.  Chickering,  Defendant  in  Error. 

ERROR  TO  COOK 

If  a  party  put  his  name  upon  the  back  of  a  note,  before  it  is  delivered  to  the 
payee,  he  is  an  original  party,  and  the  consideration  for  the  note  will  be  his 
consideration  for  his  undertaking. 

Such  a  party  is  a  guarantor,  and  may  be  sued  in  that  character. 


! 
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The  cases  of  Camden  v.  McCoy,  (3  Scam.  437,)  and  Cushman  «.  Dement,  (Id. 

497,)  examined  and  approved. 
If  a  party  so  signing  a  note,  wishes  to  rebut  the  presumption,  that  he  put  his 

name  upon  the  note  at  the  time  of  its  execution,  as  a  guarantor,  he  can  do 

so  by  showing  the  true  character  of  his  obligation. 

Weld,  for  the  use  of  Chickering,  sued  Carroll  in  the  Cook 
County  Court  of  Common  Pleas,  in  an  action  of  assumpsit. 
The  suit  was  commenced  by  a  capias  ad  resp.  Weld  counted 
upon  the  following  note  : 

$416.00  "  Chicaoo,  Juanuary  13th,  1851. 

"  Six  months  after  date,  we  jointly  and  severally  promise  to 
pay  John  G.  Weld,  or  order,  the  sum  of  four  hundred  and  six- 
teen dollars,  for  value  received. 

(Signed,)  "  David  Pricket.         l.  s. 
"  Henry  Hawkins.      l.  s. 

(Indorsed)  "  William  Carroll." 

The  declaration  avers,  that  the  plaintiff,'at  the  special  instance 
and  request  of  the  defendant,  agreed  to  give  time  to  the  said 
David  Pricket  and  Henry  Hawkins ;  and,  in  pursuance  of  said 
agreement,  did  take  their  promissory  note,  for  the  said  sum  of 
four  hundred  and  sixteen  dollars,  signed  by  said  David  Pricket 
and  Henry  Hawkins,  and  bearing  date,  &c.;  the  said  defendant 
then  and  there  promised  the  said  plaintiff  to  guarantee  the  pay- 
ment of  the  said  promissory  note,  which  said  note  the  said  de- 
fendant then  and  there  guaranteed,  by  writing  his  name  upon  the 
back  of  the  same,  by  means  whereof  he  became  liable,  &c. 

The  declaration  contained  the  proper  common  counts. 

The  defendant  filed  a  demurrer,  which  was  stricken  from  the 
files.  He  then  pleaded  the  general  issue,  with  a  notice  that  the 
note  was  obtained  by  fraud.  The  proof  showed  that  Weld 
refused  to  take  the  note  of  Pricket  and  Hawkins  without  surety 
or  a  guarantor,  and  that  Carroll  signed  the  note  with  a  full  un- 
derstanding of  the  transaction. 

The  cause  was  heard  before  M.  Skinner,  Judge,  and  a  jury, 
at  February  term,  1852,  of  the  Cook  County  Court  of  Com- 
mon Pleas,  and  resulted  in  a  verdict  and  judgment  for  the 
plaintiff. 

Carroll  brings  the  cause  to  this  court  by  writ  of  error. 
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J.  E.  Dillon,  for  plaintiff  in  error. 

J.  N.  Aenold,  for  defendant  in  error. 

Caton,  J.  Pricket  and  Hawkins  executed  their  note  to  "Weld, 
for  tlie  purchase  of  some  goods.  He,  not  being  satisfied  with 
their  responsibility,  refused  to  take  the  note  unless  Carroll  signed 
it  with  them.  Carroll  then  put  his  name  on  the  back  of  the 
note,  when  it  was  delivered  to  the  payee.  Here,  Carroll  was  an 
original  party  to  the  note,  and  the  original  consideration  for  the 
note  was  the  consideration  for  his  undertaking.  It  was  not 
necessary  that  he  should  participate  in  or  receive  any  part  of 
the  consideration.  His  undertaking  induced  the  payee  to  accept 
the  note  in  payment  of  the  goods  sold,  and  that  was  sufiicient. 
The  only  question  which  was  seriously  urged  upon  our  consider- 
ation in  the  argument,  was  as  to  the  character  and  nature  of  the 
liability  assumed  by  Carroll.  He  was  sued,  as  guarantor  of  the 
note,  and  now  he  insists  that  he  only  assumed  the  liability  of 
second  indorser.  This  is  a  question  which  has  been  long  since 
settled  in  this  court,  and  we  see  no  cause  to  limit  the  liability  as 
there  established.  In  the  case  of  Camden  v.  McCoy,  (3  Scam. 
437,)  it  was  held  that,  where  the  name  of  a  party  is  found  on  the 
back  of  a  note,  in  the  hands  of  the  payee,  the  presumption  of 
law  is,  that  it  was  put  there  at  the  time  of  the  execution  of  the 
note,  and  that,  in  the  absence  of  proof  to  the  contrary,  it  is  a 
further  presumption  that  he  assumed  to  guarantee  the  note ; 
and,  in  the  subsequent  case  of  Cushman  v.  Dement,  (3  Scam. 
479,)  the  same  rule  was  adopted  and  enforced  {a).  In  these  cases, 
it  was  also  decided,  that  these  presumptions  might  be  rebutted 
by  proof  showing  the  actual  character  of  the  transaction.  In  this 
case,  there  is  proof  sustaining  these  presumptions  of  law,  or 
rather  showing  that  the  understanding,  at  least  on  the  part  of 
the  payee  of  the  note,  was,  that  the  liability  of  Carroll  should 
be  even  more  than  that  of  a  guarantor ;  for  he  required  that 
Carroll  should  become  a  surety  in  the  note.  In  the  two  cases 
referred  to,  this  court  followed  the  decisions  of  the  Supreme 
Courts  of  l!^ew  York  and  Massachusetts,  as  well  as  those  of 
several  other  distinquished  tribunals ;  and  now  we  are  asked  to 

(o)  Klein  v.  Currier,  14  HI.  R.,  240,  and  notes. 
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retrace  our  steps,  because  a  different  rule  for  a  time  prevailed  in 
New  York.  We  have  examined  the  several  decisions  of  the 
case  of  Hall  v.  Newcomb,  (3  Hill,  and  7  Hill,  416,)  and  find  no- 
thing in  them  which  at  all  inclines  us  to  change  the  rule  in  this 
court.  The  last  was  in  the  Court  of  Errors,  where  the  case  was 
twice  argued.  Upon  the  first  argument,  that  court  was  equally 
divided ;  and  upon  the  second  argument,  a  very  large  minority 
of  the  court  were  for  adhering  to  the  ancient  and  true  rule  upon 
the  subject.  In  the  cases  already  referred  to  in  this  court,  the 
subject  was  fully  examined,  and  we  do  not  feel  called  upon  to 
review  the  authorities  again. 

Let  the  judgment  be  afiirmed.  Judgment  affirmed. 


William  Neelt,  Plaintiff   in  Error,   v.    The   People   of  the 
State  of  Illinois,  Defendants  in  Error. 

ERROR  TO  STEPHENSON. 

If  a  juror  has  made  up  a  decided  opinion  respecting  the  merits  of  the  contro- 
versy, either  from  personal  knowledge  of  the  facts,  from  the  statements  of 
witnesses,  from  the  relations  of  the  parties,  or  from  rumor,  he  is  disqualified 
from  trying  the  case,  if  challenged  for  cause. 

Neely  was  tried  at  the  September  term,  1851,  of  the  Ste- 
phenson Circuit  Court,  Sheldon,  Judge,  presiding,  upon  an  in- 
dictment for  committing  a  rape.  On  the  calling  of  the  jury,  the 
following  named  persons  were  drawn  by  the  clerk  of  the  court 
as  jurors ;  and,  being  examined  as  to  their  competency,  Peter 
Rue  testified,  that  he  had  heard  statements  which  he  believed ; 
and  from  those  statements  he  had  formed  an  opinion ;  that,  if 
the  evidence  should  turn  out  as  he  had  heard,  he  had  an  opinion  ; 
that  if  the  evidence  should  be  different,  he  would  be  governed 
by  the  evidence  in  finding  a  verdict  in  said  cause.  Jared  Sheetz, 
on  his  examination  as  to  his  competency,  testified,  that  he  had 
formed  an  opinion  from  statements  he  had  heard ;  that  at  the 
time  he  heard  the  statements,  he  believed  them.     James  Den- 
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ure,  on  his  examination,  testified,  that  he  had  formed  an  opinion 
in  said  cause,  from  statements  he  had  heard ;  did  not  know  if 
he  had  heard  the  statements  from  any  witness  in  the  cause ;  had 
an  opinion,  if  the  evidence  should  turn  out  as  he  had  heard  ;  if 
different,  then  he  had  no  opinion.  P.  C.  Shaffer  testified,  that  he 
had  frequently  heard  the  case  spoken  of;  was  at  Mount  Carroll 
shortly  after  the  examination  was  had  before  the  justice  ;  that 
he  had  been  told  by  one  person  present  what  the  evidence  in  the 
case  was  ;  that  if  the  evidence  should  turn  out  as  he  had  been 
told,  he  had  an  opinion ;  if  not,  then  he  had  no  opinion.     Each 
of  the  said  four  jurors  testified,  that  he  had  formed  an  opinion 
as  to  the  guilt  or  innocence  of  the  defendant,  from  statements, 
in  regard  to  the  case,  which  he  had  heard,  and  which  he  believed 
to  be  true.     Rue  testified,  that  he  had  formed  his  opinion  from 
statements  which    he  believed,  and  still    believes,  to  be  true. 
Sheetz  testified,  that  the  statements  he  had  heard  came  from 
such  a  source  that  he  believed  them  to  be  true.     Denure  testi- 
fied, that  he  believed  the  statements  he  had  heard  to  be  true; 
that  he  did  not  know  whether  he  received  them  from  witnesses 
in  the  cause  or  not ;  that  he  should  believe  the  statements  till 
disproved  ;  that,  if  proved  to  the  contrary,  he  did  not  know  that 
the  opinion  formed  would  influence  him,     Shaffer  testified,  that 
he  was  at  Mount  Carroll  just  after  the  examination  of  the  de- 
fendant before  the  magistrate  ;  that  a  person  then  related  to  him 
what  was  sworn  to  on  such  examination ;  he    had  talked  with 
another    person  from  Mount    Carroll  about  the    case;  he  had 
heard  statements  in  regard  to  the  case  from  one  of  the  counsel 
in  it ;  he  had  formed  an  opinion  in  the  cause  from  the  state- 
ments he  had  heard,  and  he    believed  them    to  be  true.     The 
counsel  for  the  defendant  asked  this  juror  whether,  from  all  he 
he  had  heard  of  the  evidence  and  facts,  he  had  formed  such  an 
opinion  as  would  prevent  him,  after  hearing  the  evidence  in  the 
cause,  from  rendering  a  fair  and  impartial  verdict  between  the 
people  and  the  defendant  ?  to  which  he  answered,  it  would  not ; 
that  he  had  no  bias  that  would  not  yield  to  testimony. 

All  of  which  said  jurors,  on  the  motion  of  the  attorney  prose- 
cuting, the  court  said  aside,  and  excluded  said  jurors  for  cause. 
To  which  ruling  and  setting  aside  of  said  jurors  by  the  court, 
the  defendant  then  and  there  excepted.  » 
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The  above  is  a  copy  of  the  bill  of  exceptions,  as  presented  by 
the  record,  in  reference  to  the  jurors  excluded.  The  point  sub- 
mitted to  this  court  by  the  defendant,  on  the  writ  of  error,  was 
the  propriety  of  excluding  the  above  named  jurors  from  sitting 
on  the  trial  of  the  cause. 

J.  TuENEK,  for  the  plaintiff  in  error. 

B.  C.  Cook,  District  Attorney,  for  the  people. 

Tkeat,  C.  J.  We  have  no  doubt  about  this  case.  It  was 
held  in  Smith  v.  Eames,  (3  Scam.  76,)  that,  if  a  juror  has  made 
up  a  decided  opinion  respecting  the  merits  of  the  controversy, 
either  from  a  personal  knowledge  of  the  facts,  from  the  state- 
ments of  the  witnesses,  from  the  relations  of  the  parties,  or  from 
rumor,  he  is  disqualified  from  trying  the  case,  if  challenged  for 
cause.  The  rule  was  adhered  to  in  the  cases  of  Gardner  v.  The 
People,  (3  Scam.  83) ;  Vermum  v.  Harwood,  (1  Gilm.  659) ; 
and  Baxter  v.  The  People,  (3  Gilm.  368,)  and  must  now  be  con- 
sidered as  the  settled  doctrine  of  this  court.  Applying  this  test 
to  the  present  case,  the  jurors  were  clearly  incompetent,  and  the 
court  properly  allowed  the  challenges  for  cause.  Each  of  the 
jurors  had  formed  a  definite  opinion,  as  to  the  guilt  or  innocence 
of  the  prisoner,  based  upon  information  as  to  the  facts  of  the 
case,  which  he  believed  to  be  true.  His  opinion  was  of  a  posi- 
tive, and  not  of  a  hypothetical  character.  He  would  have 
entered  the  jury-box  with  a  fixed  opinion,  as  to  the  question  to 
be  determined,  which  would  have  controlled  his  action  as  a 
juror,  unless  the  testimony  disclosed  a  state  of  facts  materially 
different  from  what  he  already  believed  them  to  be. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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Benjamin  F.    O'Kber,  Plaintiff  in  Error,   v.   "Wilson  Strong, 
Defendant  in  Error. 

ERROR  TO  JO  DAVIESS. 

Where,  in  a  contract  for  the  sale  of  a  grist-mill  house,  wheels,  irons,  bolts,  &c., 
attached  to  said  mill-house,  the  purchaser  sought  to  recover  the  value  of  a 
bolting-cloth,  which  had  been  removed  prior  to  the  sale  :  — 

Eeld,  that  the  bolting-cloth  formed  no  part  of  the  property  sold.  Parol  proof 
was  inadmissible  to  show  that  the  contract  was  designed  to  embrace  this  ar- 
ticle (a). 

Where  the  contract  of  the  parties  is  reduced  to  writing,  the  writing  affords  the 
only  evidence  of  its  terms. 

Assumpsit  is  not  the  proper  remedy,  to  recover  the  value  of  the  bolting-cloth  in 
this  case,  unless  upon  proof  that  the  cloth  had  been  converted  into  money 
or  its  equivalent,  or  the  delivery  of  it  had  been  refused  (6). 

In  awarding  costs  on  appeal  from  justices  of  the  peace,  where  the  judgment  is 
affirmed,  if  the  plaintiff  below  appeal,  the  Circuit  Court  shall  charge  him 
with  the  costs  of  appeal  (c). 

O'Reee  sued  Strong  before  a  justice  of  the  peace  in  Jo  Daviess 
county,  by  attachment,  for  the  sum  of  $51.32,  and  recovered 
judgment  for  $25.15  damages,  and  for  $3.10  costs.  O'Reer 
appealed  to  the  Circuit  Court  of  Jo  Daviess  county,  and  at 
September  term,  1851,  Sheldon,  Judge,  presiding,  the  cause 
was  tried  by  a  jury,  and  resulted  in  a  verdict  and  judgment,  for 
precisely  the  same  amount  that  was  recovered  before  the  justice. 
The  defendant  Wilson,  insisted  that  the  costs  should  be  taxed 
against  the  plaintiff  in  both  courts ;  the  Circuit  Court,  rendered 
judgment  accordingly.     O'Reer  brings  the  cause  to  this  court. 

J.  P.  Stevens,  for  plaintiff  in  error. 

HiGGiNS  &  SteotheKj  for  defendant  in  error. 

Treat,  C.  J.  O'Reer  brought  an  action  of  assumpsit  against 
Strong,  before  a  justice  of  the  peace,  and  obtained  a  judgment 
for  $25.15.  He  prosecuted  an  appeal  to  the  Circuit  Court, 
where  a  verdict  was  returned  in  his  favor,  for  the  same  amount. 
He  made  a  motion  for  a  new  trial,  which  was  refused ;  and  judg- 
ment was  then  entered  for  him,  for  the  amount  of  the  verdict, 

(a)  See  Cook  v.  Whiting,  16  111.  R.,  482  and  notes. 
(6)  Morrison  v.  Rogers,  2  Scam.,  818  and  note, 
(c)  Buckman  v.  Kreamer,  43  111.  R.,  44T. 
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and  he  was  adjudged  to  pay  all  the  costs  of  the  ease.  He  now 
brings  the  record  into  this  court.  It  appeared,  on  the  trial,  that 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  ^25.15. 
The  only  controversy  was  about  a  bolting  cloth,  the  value  of 
wliich  the  plaintiff  claimed  to  recover.  He  read  in  evidence  a 
bill  of  sale,  bearing  date  the  27tli  of  July,  1850,  by  which  the 
defendant  sold  the  plaintiff  a  certain  "grist-mill  house,  wheels, 
irons,  stones,  bolts,  and  all  other  the  furniture  and  fixtures  con- 
tained in  or  attached  to  said  mill-house."  A  witness  testified 
that  defendant  told  him  before  the  date  of  the  bill  of  sale,  that 
he  had  taken  the  bolting-cloth  in  question,  out  of  the  mill  into 
his  possession,  for  safe  keeping,  and  that  it  was  a  very  good 
one  ;  witness  understood  the  term  bolt  to  include  the  bolting 
clotli,  and  the  price  of  a  common  bolting-cloth,  was  from  $40 
to  $60.  Another  witness  testified  that  in  September,  1850,  he 
heard  a  conversation  between  the  parties,  at  plaintifl''s  house 
near  the  mill,  in  which  plaintiff  asked  defendant  if  he  had  brought 
down  the  bolting-cloth,  and  defendarit  replied  that  he  had  notjji- 
but  was  soon  going  up  to  the  Platte,  (which  was  twenty  miles 
distant,)  and  would  then  bring  it  to  him.  Another  witness 
heard  defendant  say,  in  the  fall  of  1850,  that  he  had  sold  plaintiff 
a  bolting-cloth,  and  would  bring  it  to  him  in  a  few  days.  The 
suit  was  commenced  in  Februar}^,  1851, 

The  plaintiff  was  not  entitled  to  recover  the  value  of  the  bolt- 
ing-cloth. It  did  not  pass  to  him  by  the  bill  of  sale.  The  sale 
was  of  the  mill-house,  and  the  furniture  and  fixtures  contained 
in,  or  attached  thereto.  The  cloth  had  been  removed  prior  to  the 
sale,  and  was  not  at  the  time  of  the  sale  contained  in,  or  attached 
to,  the  mill.  It  consequently  formed  no  part  of  the  property  sold. 
Nor  was  it  competent  to  prove,  by  parol,  that  the  bill  of  sale  was 
designed  to  embrace  this  article.  The  contract  of  the  parties 
was  in  writing,  and  the  writing  afforded  the  best  evidence  of 
what  they  intended.  A  contract  cannot  rest  partly  in  writing, 
and  partly  in  parol.  If  it  is  reduced  to  writing,  the  Meriting 
affords  the  only  evidence  of  its  terms.  It  cannot  be  varied  or 
contradicted  by  parol  evidence.  This  principle  is  too  well  esta- 
blished, to  require  any  reference  to  authorities.  The  parol  evi- 
dence, introduced  for  the  purpose  of  showing  that  the  bolting- 
87 
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cloth  was  included  in  the  sale,  was  admitted  in  clear  violation 
of  the  rule,  and  the  plaintiff  has  no  reason  to  complain  because 
it  was  disregarded  by  the  jury. 

But  if  the  bolting-cloth  was  really  included  in  the  sale,  and 
the  consideration  was  advanced  by  the  plaintiff,  we  should  not 
be  inclined  to  disturb  the  verdict.  In  such  event,  it  may  well 
be  doubted  whether  he  could  recover  in  this  form  of  action, 
without  proof,  either  that  the  defendant  had  converted  the  arti- 
cle into  money  or  its  equivalent,  or  had  refused  to  deliver  it 
according  to  the  contract.  In  the  first  case  he  might  be  entitled 
to  recover  the  price,  or  so  much  money  had  and  received  by  the 
defendant  to  his  use;  in  the  latter  case,  his  damages  for  not 
delivering  the  property,  might  be  its  value,  at  the  time  it  should 
have  been  delivered.  The  evidence  did  not  tend  to  show  that 
the  defendant  had  sold  the  property ;  nor  did  it  appear  that  he 
was  bound  by  the  terms  of  the  contract  to  deliver  it  at  the  resi- 
dence of  the  plaintiff.  If  he  was  not  thus  bound  to  deliver  the 
article,  it  was  the  duty  of  the  plaintiff  to  call  for  it ;  and  only  on 
the  refusal  of  the  defendant  to  deliver  it,  could  an  action  of 
assumpsit  be  maintained  against  him  for  the  value  {a).  The  evi- 
dence was  not  of  such  a  character,  as  necessarily  to  compel  the 
jury  to  find  against  the  defendant.  The  giving  of  certain 
instructions  is  assigned  for  error,  but  as  the  record  fails  to  show 
that  they  were  excepted  to  when  given,  they  will  not  be  further 
noticed. 

The  court  erred  in  its  disposition  of  the  costs.  The  plaintiff 
obtained  a  judgment  in  the  first  instance,  and  that  judgment 
was  affirmed  in  the  Circuit  Court.  He  had  therefore  a  good 
cause  of  action,  and  was  entitled  to  recover  the  costs  incurred  in 
asserting  it.  He  was  the  successful  party  before  the  justice,  but 
the  unsuccessful  party  in  the  Circuit  Court.  The  appeal  was 
causelessly  prosecuted,  and  he  ought  to  be  charged  with  the 
costs.  As  respects  the  appeal,  the  defendant  was  the  successful 
party,  and  he  ought  to  recover  the  costs  incurred  in  defending  it. 
The  ITth  section  of  the  26th  chapter  of  the  Revised  Statutes 
must  be  understood  as  applying  to  cases  in  which  the  unsuccess- 
ful party  before  the  justice,  prosecutes  an  appeal  that  results  in 
an  affirmance  of  the  judgment. 

(o)  Cuehman  v.  Hayes,  46  HI.  R.,  156. 


JUNE  TEIIM,  .1852.  691 

Dana  et  al.  v.  Adams. 

The  judgment  of  the  Circuit  Court  will  be  reversed  with  the 
costs  of  this  writ  of  error  ;  and  the  cause  will  be  remanded  to 
that  court,  with  directions  to  enter  a  judgment  in  favor  of  the 
plaintiff,  for  the  amount  of  the  verdict,  and  the  costs  before  the 
justice,  and  also  to  enter  a  judgment  in  favor  of  the  defendant 
for  the  costs  of  the  appeal  (a). 

Judgment  reversed. 

(a)    McConnell  v.  Beathard,  16  111.  R.,  132. 


Lorenzo  D.  Dana  et  al.,  Plaintiffs  in    Error,  v.  Benjamin  C, 
Adams,  Defendant  in  Error. 

ERROR  TO  McHENRY. 

A  defendant  has  a  right  to  withdraw  a  plea,  but  cannot  withdraw  his  appear- 
ance without  leave  of  the  court. 

A  court  may  allow  an  appearance  to  be  withdrawn,  which  has  been  entered 
through  fraud  or  mistake ;  but  a  special  application  must  be  made  and  leave 
obtained  for  that  purpose. 

If  a  defendant  withdraws  his  plea  and  appearance,  it  will  be  understood  as  an 
abandonment  of  the  defence  previously  interposed. 

This  was  an  action  of  assumpsit,  commenced  in  the  McHenry 
Circuit  Court  by  Adams,  against  L.  D.  Dana  and  another.  Pro- 
cess was  returned,  served  on  L.  D.  Dana,  Lorenzo  Dana  not 
found,  at  the  January  term,  1852,  of  that  court.  At  the  return 
term,  the  defendants  both  appeared  by  counsel,  and  filed  a  plea 
of  non  assumpsit,  and  also  a  special  plea.  To  the  plea  of  non 
assumpsit,  the  plaintiff  added  the  similiter,  and  filed  a  demurrer 
to  the  special  plea.  The  cause  was  continued  to  the  March 
term,  of  the  Circuit  Court.  At  the  March  term,  1852,  Wilson, 
Judge,  presiding,  the  following  order  was  entered. 

And  now  comes  the  plaintiff  by  Church  &  Willard  his 
attorneys,  and  thereupon  come  the  defendants  by  Smith,  and 
withdraw  the  pleas  filed  herein  by  the  said  defendants,  and  also 
their  appearance,  and  the  said  defendants  being  called  come  not, 
nor  any  one  for  them,  but  fail  and  make  default  herein,  which  is 
ordered  to  be  entered  of  record.  It  is  therefore  on  motion  of  the 
plaintiff's  attorneys,  that  plaintiff  have  judgment  for  his  damages, 
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bat  because  these  are  uncertain  and  unknown  to  the  court,  this 
suit  being  broug;ht  upon  an  instrument  of  writino,  for  the  pay- 
ment of  money  only,  it  is  therefore  ordered  that  the  clerk  assess 
the  same,  and  he  having  assessed  and  reported  to  the  court,  the 
sum  of  eight  hundred  and  sixty-eight  dollars  and  thirty-six  cents, 
which  is  ordered  to  stand  confirmed  and  rpproved.  It  is  there- 
fore ordered  and  considered,  that  the  plaintiff  have  and  recover 
of  the  defendants,  the  sum,  &c.,  &c.,  his  damages  so  assessed, 
as  also  his  costs  and  charges  herein  expended,  and  that  he  have 
execution  therefor. 

From  this  judgment  the  Danas  sued  out  this  writ  of  error, 
and  assign  for  error, — that  the  court  erred  in  rendering  final 
judgment  against  both  of  the  def'pndaDts,  w^hen  process  had  been 
served  on  but  one  of  them. 

C.  McCluke,  for  plaintiffs  in  error. 

Church  &  Willard,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought  by 
Adams  against  L.  D.  &  L.  Dana.  But  one  of  the  defendants 
was  served  with  process.  Both  appeared  at  the  return  term, 
and  pleaded  to  the  declaralion.  At  the  next  term,  a  judgment 
by  default  was  ren(iered  against  both,  for  the  amount  of  the 
promissory  note  declared  on.  The  entrj^  of  judgment  was  pre- 
faced by  this  recital :  "  And  now  comes  the  plaintifl",  by  Church 
&  Willard,  his  attorneys,  and  thereupon,  come  the  defendants, 
by  Smith,  and  withdraw  the  pleas  filed  herein  by  the  said  de- 
fendants, and  also  their  appearance." 

It  is  insisted,  that  the  plaintift'  was  not  entitled  to  judgment 
against  both  defendants.  Both  were  before  the  court  by  the 
filing  of  pleas.  They  had  a  right,  as  a  matter  of  course,  to 
withdraw  the  pleas,  for  the  withdraM^al  could  not  operate  to  the 
prejudice  of  the  plaintiff.  Ayers  v.  Kelly,  11  111.  17.  But  they 
had  no  such  right  to  withdraw  their  voluntary  appearance  to 
the  action.  Leave  of  the  court  should  have  been  obtained,  A 
court  may  properly  allow  an  appearance  to  be  withdrawn, 
which    has    been    entered    through    fraud    or   mistake.     But  a 
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special  application  must  be  made  to  the  court,  and  the  leave 
obtained,  before  the  appearance  can  be  withdrawn.  The  record 
fails  to  show  that  any  such  leave  was  granted  in  this  case.  It 
does  not  even  show  that  an  application  was  made  for  the  pur- 
pose. It  only  recites,  that  the  defendants  withdrew  their  pleas 
and  appearance.  This  must  be  understood  as  an  abandonment 
of  the  defence  previously  interposed,  and  also  of  any  right 
further  to  appear  in  the  case.  In  Michew  v.  McCoy,  3  "Watts 
&  Sergeant,  501,  the  appearance  was  withdrawn  by  the  leave 
of  the  court.  The  case  of  Lodge  v.  The  State  Bank,  6  Black- 
ford, 557,  seems  to  proceed  on  the  ground,  that. a  defendant  has 
a  right,  as  a  matter  of  course,  to  withdraw  a  voluntary  appear- 
ance,— a  principle  that  we  cannot  for  a  moment  sanction. 
The  judgment  is  affirmed.  Judgment  affiryned. 

Tkumbull,  Justice  Dissenting.  That  an  attorney  has  the 
right  by  leave  of  the  court  to  withdraw  an  appearance  inad- 
vertently entered,  cannot  admit  of  doubt.  Cases  often  happen, 
in  which  the  appearance  of  a  party  has  been  entered  by  an 
attorney  through  mistake,  and  the  grossest  injustice  might  be 
done,  if,  in  such  a. case,  and  when  the  rights  of  the  plaintiff 
could  not  be  prejudiced  thereby,  such  appearance  could  not, 
in  the  discretion  of  thercourt,  be  withdrawn,  so  as  to  leave  the 
parties  in  the  same  situation  as  if  it  had  never  been  entered. 

"Whether  the  appearance  of  the  defendant  not  served  with 
process  in  this  cause,  was  entered  through  mistake,  the  record 
does  not  show,  nor  is  it  important,  as  we  are  bound  to  presume 
the  Circuit  Court  would  not  have  allowed  it  to  be  withdrawn 
without  sufficient  cause. 

But  it  is  said,  that  the  record  does  not  show  that  leave  was 
given  to  withdraw  the  appearance.  The  record  recites,  "  and 
thereupon  come  the  defendants,  by  Smith,  and  withdraw  the 
pleas,  filed  herein  by  the  said  defendants,  and  also  their  appear- 
ance, and  then,  in  the  same  order,  immediately  follows  the 
judgment  by  default  against  both  the  defendants. 

As  a  party  cannot  withdraw  his  appearance  when  entered, 
except  by  leave  of  the  court,  and  as  the  record  shows  the  with- 
drawal, the  presumption  of  law  is,  that  it  was  done  by  permis- 
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sion   of  the    court,  upon  the  principle,  that  the  action  of  the 
Circuit  Court  is  always  presumed  to  be  right,  till  the  contrary, 
be  affirmatively  shown. 

Suppose  the  judgment  in  this  case  had  been  only  against  the 
defendant  served  with  process,  and  he  had  brought  the  case  here, 
alleging  that  fact  as  error,  as  it  would  have  been  if  both  parties 
were  before  the  court,  would  this  court  then  have  held,  that  the 
entry  upon  the  record,  that  the  defendant  not  served  with  pro- 
cess came  and  withdrew  his  appearance,  amounted  to  nothing, 
because  it  did  not  state  that  he  had  the  leave  of  the  court  for 
so  doing,  and  have  reversed  the  judgment,  because  it  was  not 
against  both  defendants  ?  Such  must  have  been  the  result, 
according  to  the  decision  now  made. 

This  is,  to  ray  mind,  another  conclusive  answer  to  the  sug- 
gestion that  the  record  does  not  state  in  so  many  words,  that 
the  appearance  was  withdrawn  by  leave  of  the  court. 

It  will  be  observed  that  pleas  had  been  filed.  These  pleas 
could  no  more  be  withdrawn  without  the  leave  of  the  court, 
than  the  appearance ;  for  although  the  court  may  have  no  dis- 
cretion to  refuse  leave  to  withdraw  a  plea,  under  certain  circum- 
stances, yet  a  plea  can  never  be  withdrawn  without  such  leave. 
If,  therefore,  the  withdrawal  of  the  appearance  amounted  to  no- 
thing for  want  of  a  recital,  that  it  was  'done  by  the  permission 
of  the  court,  it  is  equally  clear  that  the  attempt  to  withdraw 
the  pleas  was  ineffectual,  and  the  judgment  by  default  in  that 
event  was  clearly  erroneous. 

The  Supreme  Courts  of  Indiana  and  Pennsylvania  have 
both  decided  the  precise  point  involved  in  this  case;  and  I  ap- 
prehend a  case  can  nowhere  be  found  establishing  a  contrary 
doctrine. 

In  Dodge  v.  State  Bank,  6  Blackf.  657,  the  action  was  against 
four  defendants,  two  of  whom  only  were  served  with  process. 
A  plea  of  non  assumpsit  was  filed  by  all  the  defendants,  and 
the  cause  continued  in  that  situation  for  two  terms.  At  the 
third  term,  the  following  entry  appeared  of  record :  "  The  parties 
come  and  the  defendants  withdraw  their  plea,  and  also  their 
appearance  by  them  heretofore  entered,"  &c.  The  plain  tiff  con- 
tended, that  as  all  the  defendants  appeared  and  pleaded  to  the 
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action,  the  objection  as  to  want  of  service  on  any  of  the  defend- 
ants was  waived,  but  the  court  said,  "  the  record,  however, 
shows  that  the  appearance  and  plea  were  withdrawn,  which, 
left  the  case  as  if  there  had  been  no  appearance  and  plea." 

In  the  report  of  the  case  of  Michew  v.  McCoy,  3  Watts  & 
Sergeant,  501,  no  copy  of  the  entry  on  the  record  is  given.  The 
syllabus  of  the  case  is  this  :  "  If  an  attorney  appear  for  a  de- 
fendant and  plead  to  issue,  and  afterwards  the  appearance  and 
pleas  be  withdrawn  by  leave  of  the  court,  the  cause  stands  as  if 
there  had  been  no  appearance."  Gibson,  C.  J.,  in  delivering  the 
opinion  of  the  court,  uses  this  language:  "The  court  permitted 
the  defendant's  attorney  to  withdraw  his  appearance  and  plea 
at  the  trial,  and  instantly  gave  judgment  for  the  plaintiff." 

How  the  withdrawal  was  entered  upon  the  record  we  cannot 
know,  as  no  copy  is  given  ;  but  I  imagine,  the  original  record 
from  Pennsylvania  would  show  no  more  than  appears  in  the 
Indiana  case,  or  the  one  now  before  us.  The  court  in  Indiana 
might,  with  propriety,  have  used  the  same  language  in  reference 
to  the  withdrawal  of  the  plea  in  that  case,  that  Chief  Justice 
Gibson  did,  because  the  presumption  is,  when  the  record  states 
the  withdrawal  of  an  appearance  that  it  was  done  by  permission 
of  the  court. 

It  was  urged,  in  the  case  of  Michew  v.  McCoy,  that  the  with- 
drawal of  the  appearance  and  plea,  was  understood  at  the  time, 
to  be  a  confession  of  judgment.  But  the  court  said,  "No  such 
understanding  is  apparent  in  the  case,  as  it  stands  on  the  record, 
by  which  alone  we  must  be  guided.  There  certainly  was  no 
confession  before  the  attorney's  appearance  was  withdrawn ; 
and  he  was  incompetent  to  bind  the  defendants  after  he  had 
ceased  to  represent  them." 

In  this  case,  the  withdrawal  of  the  defendant's  appearance 
not  served  with  process,  left  tlie  case,  as  to  him,  in  the  same 
position  as  if  his  appearance  had  never  been  entered,  and  in  my 
opinion,  the  judgment  against  him  was  erroneous. 
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William  Thomas,  Plaintiff  in  Error,  v.  The  People,  Defendants 
in  Error.     The  Samk  v.  The  Same. 

ERROR  TO  IROQUOIS. 

A  writ  of  scire  facias,  upon  a  recognizance,  should  clearly  show  before  what 
court  the  recognizance  was  entered  into,  and  for  what  offence  the  principal 
in  tne  recognizance  was  indicted  ;  also,  that  a  judgment  of  forfeiture  had  been 
entered. 

These  cases  were  commenced  by  proceedings  bj  scire  facias^ 
in  the  Iroquois  Circuit  Court.  The  causes  were  heard  before 
IIendekson,  Judge,  at  the  October  term,  1850,  of  the  Iroquois 
Circuit  Court. 

The  writs  of  scire  facias^  after  stating  that  the  parties  entered 
into  a  recognizance  on  the  2d  day  of  November,  1849,  which 
is  recited,  then  aver,  that  the  said  James  Ellis  (the  party  in- 
dicted) having  failed  to  appear  at  the  said  term  of  said  court,  to 
answer  to  the  said  indictment,  as  we  by  the  suggestion  of  the 
people  aforesaid  by  their  State's  attorney  have  understood,  the 
recognizors  were  summoned  to  be  and  appear,  i&c,  to  show 
cause,  if  any  they  had,  why  the  people,  &c.,  ought  not  to  have 
execution  against  them  in  the  said  sum  of  one  hunJred  dollars, 
for  which  they  are  respectively  bound,  according  to  the  force, 
form,  and  effect  of  the  said  recognizance,  and  further  to  do  and 
receive  whatever  the  said  court  should  then  and  there  consider 
and  adjudge  against  them  in  that  behalf. 

The  writs  were  served  on  William  Thomas,  the  other  defend- 
ants were  not  found. 

George  B.  Joinee,  for  plaintiff  in  error. 

Charlks  Gardner,  for  the  people. 

Caton,  J.  These  two  cases  are  alike,  and  but  one  opinion 
need  be  filed  in  the  disposition  of  both.  They  are  judgments 
upon  two  writs  of  scire  facias  entered  by  default,  and  although 
several  objections  were  taken  upon  the  argument,  we  only  deem 
it  necessary  to  notice  one.     The  writs  of  scire  facias  are  alto- 
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gether  insufficient  to  authorize  judgments  upon  them.  They  do 
not  clearly  show  before  what  court  the  recognizances  were  en- 
tered into,  nor  for  what  oft'ences  the  principal  in  the  recognizances 
w^as  indicted.  These  should  have  been  shown  by  averments  in 
the  writs  of  scij^e  facias.  But,  above  all,  they  do  not  show  that 
any  judgment  of  forfeiture  had  ever  been  entered  upon  the  recog- 
nizances. They  merely  show  the  non-appearance  of  the  prin- 
cipal cognizor  according  to  the  exigencies  of  the  recognizances. 
After  setting  forth  the  recognizances,  the  writs  of  scire  facias  pro- 
ceed, "  And  the  said  John  High  having  failed  to  appear  at  the  said 
term  of  the  said  court  to  answer  to  the  said  indictment,  as  we  by 
the  suggestion  of  the  people  aforesaid  by  their  States-attorney 
have  understood :  We  therefore  command  you,"  &c.  Now  here 
is  no  judgment  of  forfeiture  whatever,  but  merely  the  recital  of  a 
state  of  tacts,  which  would  have  authorized  the  court  to  enter 
such  judgment.  We  cannot  look  to  the  orders  of  the  court, 
which  were  made  at  the  lime  of  the  defaults,  which  seem  to  be 
embodied  in  the  records,  and  which  might  have  justified  tlie 
proper  averments  in  the  writs  of  scire  facias,  for  the  question 
arises  upon  the  sufficiency  of  these  pleadings  themselves.  They 
should  have  shown  judgments  upon  which  executions  could  be 
awarded  (a). 

The  judgments  of  the  Circuit  Court  must  be  reversed. 

Judgments  reversed. 

(a)    Solomon  v.  People,  15  111.  R.,  291 ;  Kennedy  v.  People,  15  111.  R.,  and  notes  ;  Cable  v. 
People,  46  111.  R.,  4G8. 


John  Schwab,  Plaintiff  in  Error,  v,  John  Gingerick,  Garnishee, 
&c..  Defendant  in  Error. 

ERROR  TO  PEORIA. 

AVhere  the  finding  of  a  jury  is  manifestly  against  the  evidence  before  them 
a  new  trial  should  be  granted. 

On  an  issue  between  the  plaintifi"  and  a  garnishee,  the  answer  which  the  gar- 
nishee has  made  under  oath  should  go  before  the  jury,  who  may  give  it  such 
weight  as  they  may  believe  it  entitled  to,  in  connection  with  all  the  circum- 
stances of  the  case. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 
88 
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The  cause  was  heard  before  Kellogg,  Judge,  and  a  jury,  at 
the  March  term,  1852,  of  the  Peoria  Circuit  Court. 

N.  H.  Purple,  for  plaintiff  in  error. 

O.  Peters,  for  defendant  in  error. 

Treat,  C.  J.  Schwab  recovered  a  judgment  against  Schultz 
before  a  justice  of  the  peace,  for  IY9.31,  on  which  an  execution 
was  issued,  and  returned  unsatisfied.  He  then  sued  out  gar- 
nishee process  against  Gingerick  and  Webster,  who  appeared 
and  admitted  that  they  owed  Schuhz  $100  on  two  promissory 
notes,  and  judgment  was  entered  against  them  for  the  amount 
of  the  judgment  against  Schultz.  The  garnishee  appealed  to 
the  Circuit  Court,  and  it  there  appearing  that  the  notes  were 
assigned  before  the  service  of  the  garnishee  process,  the  plaintiff 
dismissed  the  proceeding  as  to  Webster.  Gingerick  having  de- 
nied all  indebtedness,  a  jury  was  impannelled  to  inquire  what 
amount  was  due  from  him  to  Schultz.  The  plaintiff  proved  by 
a  witness,  that  after  the  service  of  the  garnishee  process,  and  on 
the  same  day,  Gingerick  admitted  to  him  several  times  that  he 
owed  Schultz  $20  besides  the  notes,  and  that  the  plaintiff  would 
be  sure  of  that  at  all  events.  A  similar  admission  was  proved 
by  a  witness  called  by  the  garnishee.  The  garnishee  introduced 
some  testimony  that  was  wholly  unintelligible,  without  reference 
to  his  answer  to  the  interrogatories  propounded  by  the  plaintiff 
previous  to  the  trial.  The  garnishee  then  offered  to  introduce 
the  answer  to  the  jury,  which  the  court  excluded.  The  jury 
found  in  favor  of  the  garnishee,  and  the  court  refused  a  new  trial. 

The  finding  of  the  jury  was  manifestly  against  the  evidence 
before  them,  and  the  court  should  have  granted  a  new  trial  (a).  It 
clearly  appeared  that  the  garnishee  was  indebted  to  the  judgment 
debtor  in  the  sum  of  $20,  and  the  plaintiff'  was  entitled  to  a  ver- 
dict for  that  amount.    The  judgment  must  therefore  be  reversed. 

As  the  same  question  may  arise  on  another  trial,  it  will  not  be 
improper  to  intimate  on  opinion  as  to  the  admissibility  of  the 
answer  of  the  garnishee.  He  is  called  on  to  make  true  discovery 
on  oath,  and  has  a  right  to  have  his  answer  before  the  jury. 

(a)  Post,  699.  Scott  v.  Plumb,  2  Gil.  R.,  595,  and  note ;  Clement  v.  Bushway,  25111.  R.,  200  ; 
Henry  v.  Eddy,  34  111.  R.,  509 ;  Boren  v.  Bartleson,  39  111.  R.,  43 ;  Topping  v.  Maxe,  39  111.  R., 
169  ;  Wright  v.  English,  39  111.  R.,  178 ;  Tilley  v.  Spalding,  44  111.  R.,  80 ;  Merchants'  Despatch, 
&c.,  V.  Smith,  44  111.  R.,  319 ;  Kester  v.  Eslinger,  44  111.  R.,  476  ;  Boudreau  v.  Boudreau,  45  IlL 
R.,480;  46  111.  R.,  64,76. 
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They  are  to  give  it  such  weight  as  they  may  believe  it  entitled 
to  in  connection  with  all  the  circumstances  of  the  case.  If,  upon 
a  consideration  of  the  whole  case,  they  come  to  the  conclusion 
that  the  garnishee  was  notindebted  to  the  judgment  debtor  when 
the  process  of  garnishment  was  served,  their  finding  must  be  in 
favor  of  the  garnishee ;  otherwise,  it  should  be  against  him  for 
the  amount  of  the  indebtedness.  This  is  the  principle  of  the 
case  of  Kergin  v.  Dawson,  1  Gilm.  86. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


James  Dufield,  Appellant,  v.  Elisha  A.  Cross,  Appellee. 
APPEAL  FROM  McHENRY. 

Where  a  bill  of  exceptions  is  settled  several  days  after  the  trial  of  a  cause,  and 
states  that  "  the  plaintiff  asked  for  the  following  instructions,  to  the  giving 
of  which  the  defendant  excepts,"  the  court  will  not  consider  the  instructions, 
but  will  suppose  the  exception  to  them  was  not  taken  on  the  trial. 

Where  there  is  a  conflict  of  testimony,  the  Supreme  Court  will  not  disturb  a 
verdict,  unless  it  is  manifestly  against  the  weight  of  evidence  {a). 

Cross  sued  Dufield  in  assumpsit,  for  work  and  labor,  laying 
his  damages  at  one  thousand  dollars.  Dufield  filed  the  general 
issue,  to  which  there  was  a  joinder. 

The  cause  was  submitted  to  a  jury,  Wilson,  Judge,  presiding, 
at  March  term,  1852,  and  resulted  in  a  verdict  and  judgment 
against  Dufield  for  $140  and  coits.  "Whereupon  Dufield  prayed 
for  an  appeal,  and  brought  the  cause  to  this  court. 

The  opinion  of  the  court  contains  a  statement  of  all  the  facts 
necessary  to  a  full  understanding  of  the  case. 

T.  L.  Dickey  and  E.  McClure,  for  appellant. 

Loop  &  Hurlbijt,  for  appellee.  ' 

Treat,  C.  J.  No  question  arises  on  the  instructions.  The 
bill  of  exceptions  was  settled  several  days  after  the  trial ;  and,  in 

(o)  Johnson  v.  Moulton,  1  Scam.  R.,  532;  Dawson  v.  Robbins,  5  Gil.  R.,  72;  C.  &  R.  I.  R.  t. 
Hutchings,  34  111.  R..108;  C.  &  A.  R.  R.  v.  Shannon,  43111.  R.,  339;  Eldridge  v.  Huntington,  2 
Scam.  R.,  635;  Davis  v.  Hoeppner,  44  111.  R.,  306;  Gibson  v.  Webster,  44  111.  R.,  483—46  HI. 
R.,  381 ;  Lowry' V.  Orr,  1  Gil.  R.,  70 ;  Gillett  v.  Smith,  1  Gil.  R.,  475 ;  Chase  v.  Debolt,  2  GU.  E., 
371 ;  Kinkaid  v.  Turner,  2  Gil.  R.,  618 ;  C.  &  N.  W.  R.  R.  v.  Williams,  44  111.  R.,  176. 
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reference  to  this  branch  of  the  case,  states,  that  "the  plaintiff 
asked  for  the  following  instructions,  to  the  giving  of  which  the 
defendant  excepts."  The  exception  was  not  taken  on  the  trial, 
and  therefore  came  too  late.  See  DicJihut  v.  Darnell,  11  111.  72, 
and  the  cases  there  cited. 

The  record  presents  the  question,  whether  the  verdict  was  au- 
thorized by  the  evidence.  The  testimony  established  the  fol- 
lowing facts:  That  the  plaintiff,  while  a  minor,  went  into  the 
service  of  the  defendant  to  remain  until  he  should  arrive  at  age, 
with  a  promise  on  the  part  of  the  defendant  to  give  him  a  horse, 
saddle,  and  bridle;  that  he  continued  in  the  service  of  the  de- 
fendant until  March,  1849,  when  he  received  a  horse,  saddle,  and 
bridle,  and  a  few  dollars  in  money,  and  left  for  Wisconsin ;  that 
he  returned  in  June  following,  and  worked  for  the  defendant  till 
July  or  August,  1850;  and  that  his  services  from  the  fall  of  1847, 
were  worth  from  $10  to  $12  per  month.  So  far,  there  was  no 
conflict  in  the  testimony.  One  of  the  plaintiff's  witnesses  tes- 
fified,  that  the  plaintiff's  vote  was  challenged  at  the  presidential 
election  in  November,  1848,  when  the  defendant  said  that  he 
was  twenty-one  years  of  age  the  fall  before,  and  upon  that  state- 
ment his  vote  was  received.  Another  witness  understood  the 
defendant  to  state  on  that  occasion,  that  the  plaintiff  was  of  age 
the  year  before.  A  witness  called  b}-^  the  defendant  testified,  that 
the  plaintiff  told  him  on  his  way  to  the  election,  that  he  was  not 
yet  of  age,  but  intended  to  vote.  Two  witnesses  introduced  by 
the  defendant  proved  admissions  made  by  the  plaintiff  in  Sep- 
tember, 1850,  to  the  effect  that  a  settlement  had  taken  place  be- 
tween him  and  the  defendant,  by  which  the  latter  was  to  pay 
him  $20  then,  and  $55  in  the  fall  of  1851.  A  witness  called  by 
the  plaintiff  proved  an  admission  of  the  defendant,  that  he  had 
settled  with  the  plaintiff  for  the  work  done  after  his  return  from 
Wisconsin  ;  that  the  plaintiff  thought  he  ought  to  have  some- 
thing for  the  work  done  previously,  but  defendant  did  not  con- 
sider himself  bound  to  pay  him  anything  for  it.  It  appeared  in 
evidence  that  defendant  paid  plaintiff  $20  in  September,  1850, 
and  $55  in  February,  1852.  On  this  state  of  facts,  the  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  $140. 

It  is  very  evident  that  a  settlement  was  made  by  the  parties 
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after  all  tho  services  were  rendered,  and  tli.^t  the  amount  found 
due  to  the  plaintiff  has  been  fully  paid.  The  settlement  un- 
questionably embraced  the  labor  performed  after  the  plaintiff 
returned  from  Wisconsin,  and  the  only  question  is  whether  it 
included  the  labor  done  previously.  It  is  a  fair  inference 
from  the  declarations  of  the  plaintiff  that  the  settlement  was 
general,  embracing  all  the  dealings  between  the  parties;  while 
the  declarations  of  the  defendant  tend  to  show  that  it  was  partial, 
relating  only  to  the  work  done  by  the  plaintiff  after  his  return 
from  Wisconsin,  and  leaving  unadjusted  any  claim  for  services 
rendered  before  that  time.  On  this  testimony,  the  extent  of  the 
settlement  was  peculiarly  a  question  for  the  jury  ;  and  we  are 
not  prepared  to  say,  that  they  erred  in  the  conclusion  that  the 
settlement  was  a  partial  one. 

Whether  the  plaintiff  was  entitled  to  recover  for  the  labor  per- 
formed before  he  went  to  Wisconsin,  depends  on  the  question 
when  he  became  of  age.  On  this  point  the  testimony  was  also 
conflicting,  consisting  wholly  of  admissions  of  the  parties.  The 
plaintiff  on  his  way  to  the  election,  stated  that  he  was  not  then 
of  age  ;  while  the  defendant  declared  at  the  polls,  that  he  was 
of  age  a  year  previous.  If  the  statement  of  the  former  was  true, 
the  damages  were  excessive ;  if  the  declaration  of  the  latter  was 
true,  the  verdict  was  right.  Whatever  may  be  the  truth  of  the 
case,  we  cannot  say  that  the  finding  of  the  jury  was  manifestly 
against  the  weight  of  evidence,  and  the  verdict  must  stand. 

The  judgment  is  afiirmed. 

Judgment  affirmed. 


Charles  Jacks,  Plaintiff  in  Error,  ^).  Liberty  Stimpson,  Defend- 
ant in  Error. 

ERROR  TO  ROCK  ISLAND. 

In  an  action  for  a  malicious  prosecution,  it  must  be  shown,  that  the  defendant 
instituted  the  prosecution  against  the  plaintiff,  maliciously  and  without  prob- 
able cause  ;  and  the  two  must  concnr.  If  the  prosecution  was  malicious  and 
unfounded,  but  there  was  probable  cause  for  its  institution,  the  action  cannot 
be  maintained. 
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What  constitutes  the  probable  cause,  which  will  justify  the  prosecution  of  a 
person  for  a  criminal  offence,  is  a  question  of  law  ;  and  it  may  be  laid  down 
as  a  rule,  that  an  honest  belief  of  the  guilt  of  the  accused,  founded  on  cir- 
cumstances tending  to  show  that  he  has  committed  a  criminal  offence,  nega- 
tives the  idea  of  a  want  of  probable  cause  for  the  prosecution. 

The  mere  belief  of  a  prosecutor,  that  he  had  good  cause  for  commencing  crim- 
inal proceedings,  is  not  a  sufficient  defence,  if  all  the  facts  and  circumstances 
under  which  he  acted  clearly  show,  that  there  was  no  probable  cause  for  his 
acts,  and  that  his  belief  was  groundless,  and  could  not  have  been  formed  with- 
out the  grossest  ignorance  and  negligence. 

This  was  an  action  on  the  case  for  malicious  prosecution, 
brought  by  Stimpson  against  Jacks,  in  the  Henry  County  Circuit 
Court,  and  taken  by  change  of  venue,  to  Rock  Island ;  where 
it  was  tried  at  the  November  term,  1851,  of  the  Circuit  Court 
of  that  county,  before  Wilkinson,  Judge,  and  a  jury,  and  judg- 
ment was  rendered  against  Jacks  for  ^600  damages. 

The  plaintiif  below  proved,  on  the  trial,  that  Jacks  procured  a 
warrant  to  be  issued  by  one  Griffin,  a  justice  of  the  peace,  for 
Stimpson,  on  a  charge  of  larceny,  for  taking  some  cattle  from 
the  inclosure  of  said  Jacks ;  under  which  warrant  Stimpson  was 
arrested  and  discharged,  upon  an  examination  before  the  justice  ; 
he  also  proved  actual  damages  resulting  to  himself  from  such 
arrest. 

He  also  gave  in  evidence  the  following  contract : 

"  Henry  County,  III.,  August  26,  1848. 
"  Received  of  L.  Stimpson  forty  dollars,  in  part,  for  four  four- 
year-old  steers  and  four  three-year-old  steers,  to  be  delievered 
when  called  for.  Due  eighty  dollars.  The  said  steers  being  at 
the  risk  of  said  Stimpson,  the  balance  due  to  be  paid  in  Octo- 
ber, and  the  cattle  received  then.  Chakles  Jacks." 

It  was  also  proved  that,  on  or  about  the  tenth  day  of  Novem- 
ber following,  Stimpson  tendered  Jacks  eighty  dollars,  as  the 
residue  of  the  purchase-money  due  on  said  cattle ;  that  Jacks 
refused  to  receive  it,  alleging  that  Stimpson  had  forfeited  the 
cattle ;  that,  finally.  Jacks  did  take  the  money,  but  said  he  would 
not  take  it  for  the  cattle,  and  that  Stimpson  should  not  have 
the   cattle.     Stimpson  took  the  cattle  from  the  field  of  Jacks, 
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and    put   them  into    a    drove  with    other    cattle   belonging  to 
Stimpson. 

Motions  for  a  new  trial,  and  in  arrest  of  judgment,  were  made, 
and  overruled  by  the  court,  and  the  defendant  excepted. 

J.  Manning,  for  plaintiff  in  error. 

N.  H.  PuKPLE,  for  defendant  in  error. 

Tkumbull,  J.  This  was  an  action  on  the  case  for  a  malicious 
prosecution.  Jury-trial,  verdict  and  judgment  against  the  de- 
fendant below  for  $500  damages. 

To  maintain  an  action  for  a  malicious  prosecution,  it  must 
be  shown  that  the  defendant  instituted  the  prosecution  against 
the  plaintiff  maliciously,  and  without  probable  cause ;  and  the 
two  must  concur.  If  the  prosecution  were  malicious  and  un- 
founded, but  there  was  probable  cause  for  its  institution,  the 
action  cannot  be  maintained  {a). 

What  constitutes  the  probable  cause  which  will  justify  the 
prosecution  of  a  person  for  a  criminal  offence,  is  a  question  of 
law,  the  determination  of  which  must  necessarily  depend,  in 
a  great  measure,  upon  the  facts  of  each  particular  case  ;  but  it 
may  safely  be  laid  down  as  a  rule,,  that  an  honest  belief  of  the 
guilt  of  the  accused,  founded  on  circumstances  tending  to  show 
that  he  has  committed  a  criminal  offence,  negatives  the  idea  of 
a  want  of  probable  cause  for  the  prosecution.  Foshay  v.  Fer- 
guson, 2  Denio,  617. 

Tested  by  this  rule,  it  is  clear  that  the  Circuit  Court  erred  in 
refusing  the  third  instruction  asked  by  the  defendant.  That 
instruction  was  as  follows  :  "  In  order  to  show  probable  cause, 
it  is  not  necessary  to  exhibit  proof  of  guilt  in  respect  to 
the  party  accused,  but  a  belief  of  guilt  on  the  part  of  the 
accused  (accusing)  party  against  the  accused,  founded  upon 
circumstances  tending  to  show  guilt,  is  sufficient  evidence  to 
show  probable  cause."  There  is  a  verbal  inaccuracy  in  the  in- 
struction ;  but  in  substance  it  amounts  to  this,  that  a  belief  of 
guilt,  founded  on  circumstances  tending  to  establish  that  fact, 
is  sufficient  evidence  in  an  action  for  a  malicious  prosecution  to 
show  that  such  prosecution  was  not  instituted  without  probable 

(a)  Richeyv.  Bean,  17  111.  R.,  65, and  notes;  Wade  v.  Walden,  23  111.  R.,  426  ;  Israel  v. 
Brooks,  23  111.  R.,  575. 
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cause.  Unless  this  be  the  law,  no  man  would  feel  safe  in  entering 
a  complaint  against  another  for  a  criminal  offence;  for,  unless  the 
prosecation  shonld  result  in  a  conviction,  he  would  be  liable  to  an 
action  for  damages ;  the  fact  that  he  acted  upon  circumstances 
tending  to  show  the  accused  guilty  of  the  imputed  ofience,  and. 
that  he  really  believed  him  so,  affording  him  no  protection. 

Such  is  not  the  law,  and  public  policy  forbids  that  it  ever 
should  be.  While  the  law  secures  every  person  from  unfounded 
arrests,  maliciously  instituted  against  him  without  probable 
cause,  it  at  the  same  time  protects  the  honest  citizen,  who  dis- 
charges his  duty  to  the  community  by  the  prosecution  of  one 
whom  he  has  probable  cause  for  believing  criminally  guilty. 

The  other  error  principally  relied  on  was  the  refusal  of  the 
Circuit  Court  to  give  the  seventh  instruction,  which  reads  as 
follows:  '•  If  the  jury  find  that  the  defendant  Jacks  actually  be- 
believed  that  he  had  good  cause  to  prosecute  Stimpson  before  the 
magistrate,  the  want  of  probable  cause  then  furnishes  no  evi- 
dence of  malice.'' 

That  the  inference  of  malice,  arising  from  the  want  of  pro- 
bable cause  may  be  rebutted,  is  not  denied ;  bnt  it  is  not  neces- 
sarily overcome,  as  the  instruction  would  imply,  by  simply  show- 
ing, if  such  a  thing  be  possible,  that  the  defendant  believe  there 
was  probable  cause,  when  all  the  facts  and  circumstances  under 
which  he  acted  clearly  show  that  there  was  none ;  that  his 
belief  was  utterly  groundless,  and  could  never  have  been  formed 
without  the  grossest  ignorance  and  negligence.  As  was  said  by 
Lord  Ellenborough,  in  Brooks  v.  "Waiwick,  (2  Starkie's  Rep. 
390),  a  commitment  may  be  pressed  under  circumstances  show- 
ing such  a  erassa  ignorantia,  as  to  amount  to  malice. 

The  mere  belief  of  the  prosecutor  is  no  defence  ;  he  niust  have 
had  probable  cause  fur  his  belief.  Winebiddle  v.  Porterfield,  9 
Barr,  137 ;  Hall  v.  Snydam,  6  Barb.  Snp.  Ct.  Rep.  Si  ;  Wills  v. 
JS'"oyes,  12  Pick.  321 ;  Wood  v.  Weir,  5  B.  Monroe,  544. 

Judgment  reversed,  and  cause  remanded. 

Judgment  reversed. 
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"William  W.   Satoxstall  et  al,  Plaintiffs  in  Error,   v.  Caxal 
Commissioners,  Defendants  in  Error. 

ERROR  TO  COOK. 

Where  an  order  is  made,  that  a  bill  of  exceptions  be  filed  in  vacation,  it  will 
be  understood  to  mean  the  next  ensuing  vacation  of  the  court  at  which,  the 
order  is  made. 

During  the  term  in  which  the  judgment  in  this  case  was 
entered,  an  order  was  made  on  the  record  that  tlie  bill  of  excep- 
tions be  filed  in  vacation.  It  was  filed  after  two  terms  of  the 
court  had  intervened.  The  defendant  in  error  entered  his  motion 
to  exclude  it  from  the  record. 

J.  'N.  Arnold,  for  the  motion. 

J.  C.  Champlin,  contra. 

I^er  Curiam.  The  motion  must  prevail.  The  order  must  be 
understood  to  mean  the  vacation  immediatelv  succeeding  the 
term  at  which  the  judgment  was  rendered.  The  order  did  not 
extend  to  any  other  vacation. 

By  any  other  construction,  there  might  not  be  any  limitation 
fixing  the  time  for  filing  the  exceptions. 


John  Gillilan  et  al..  Appellants,  v.  Daniel  S.  Gray  et  al..  Ap- 
pellees. 

APPEAL  FROM  KAXE. 

A  variance  in  names  between  the  obligatory  and  conditional  parts  of  an  ap- 
peal bond  are  fatal. 

The  Supreme  Court  has  no  authority  to  allow  an  amendment  of  an  appeal  bond 
from  the  Circuit  Court. 

The  appellees,  Daniel  S.  Gray  and  Ralph  Gray,  recovered  a 
judgment  in  the  Kane  Circuit  Cour:,  at  the  August  term  there- 
89 
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of,  against  John  Gillilan  and  Horace  Hubbard ;  who  then  prayed 
an  appeal,  which  was  allowed,  upon  condition  that  they  should 
give  the  usual  bond,  with  Henry  E.  Hunt  as  surety.  The  recital 
in  the  condition  of  the  bond  is,  that  said  Daniel  S.  Gray  and 
Edward  Gray  recovered  a  judgment ;  whereas  the  obliga- 
tory part  of  the  bond  described  the  parties  who  recovered  the 
judgment  as  Daniel  S,  Gray  and  Ralph  Gray.  A  motion  was 
made  by  appellees  to  dismiss  the  appeal  for  the  foregoing  defect. 
The  appellants  entered  a  cross  motion  for  leave  to  amend  the 
bond. 

Church  &  Willakd,  for  appellees. 

C.  McClure,  for  appellants. 

JPe?'  Curiam.  The  motion  to  dismiss  the  appeal  is  sustained. 
The  variance  between  the  obligatory  and  the  conditional  parts 
of  the  bond  is  fatal  to  it.  The  cross  motion  of  the  appellants, 
asking  leave  to  amend  the  appeal  bond,  is  overruled. 

This  court  has  no  authority  to  allow  an  amendment  of  an 
appeal  bond,  taken  in  the  Circuit  Court,  as  preliminary  to  the 
removal  of  a  cause  for  examination  here  {a). 

(•)  But  see  Laws  1859,  p.  133;  40  111.  R.,  46. 


John  Rankin,  Plaintiff  in  Error,  v.  Charles  Ballance,  Defend- 
ant in  Error. 

ERROR  TO  PEORIA. 

Where  a  judgment  has  been  reversed  on  appeal  and  stands  for  hearing  de  novo 
in  the  Circuit  Court,  a  writ  of  error  will  not  lie  to  hear  exceptions  to  the 
same  judgment. 

Rankin  recovered  a  judgment  against  Ballance,  at  the  May 
term,  1851,  of  the  Peoria  Circuit  Court.  Ballance  prosecuted 
an  appeal  to  the  succeeding  June  term  of  this  court,  during 
which  the  judgment   was  reversed   and  the  cause   remanded. 
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Flanders  et  al.  v.  Whittaker. 

Prior  to  the  hearing  of  the  case  on  the  appeal,  Rankin  sued  out 
a  writ  of  error  to  the  Circuit  Court,  returnable  to  the  present 
term  of  this  court.  Ballance  now  enters  a  motion  to  dismiss 
the  writ  of  error. 

Ballance,  pro  se,  for  the  motion. 

'N.  H.  PuKPLE,  contra. 

Per  Curiam.  The  motion  must  prevail.  There  is  now  no 
judgment  to  be  affirmed  or  reversed.  The  variousrulings  of  the 
Circuit  Court  have  in  effect  been  set  aside.  The  case  is  now 
pending  for  trial  de  novo  in  that  court.  If  the  judgment  had 
been  affirmed  on  the  appeal,  the  plaintiff  in  error  might  still  prose- 
cute his  writ  of  error,  and  have  his  exceptions  considered.  But 
the  exceptions  fell  witli  the  judgment.  The  writ  of  error  will  be 
dismissed. 


Jesse  Flanders  et  al..  Plaintiffs  in  Error,  v.  Franklin  Whit- 
taker, Defendant  in  Error. 

ERROR  TO  McHENRY. 

A  defendant  who  has  been  ruled  to  plead  by  a  particular  day,  cannot  file  a 
plea  after  the  expiration  of  the  rule,  without  special  leave  for  that  purpose  ; 
and  if  a  plea  is  put  on  the  files  without  first  obtaining  such  leave,  the  court 
may  disregard  the  plea,  and  render  judgment. 

The  judgment,  to  reverse  which  this  writ  of  error  is  brought, 
was  rendered  bj  Wilson,  Judge,  at  the  April  term,  1851,  of  the 
McHenry  Circuit  Court. 

The  facts  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

C.  McClure,  for  plaintiffs  in  error. 

Church  &  Willard,  for  defendant  in  error. 


708  OTTAWA. 

Blakeley  v.  Bestor. 


Teeat,  C.  J.  This  was  a  proceeding  by  scire  facias  to  fore- 
close a  mortgage.  The  defendant  was  ruled  to  plead  by  a  par- 
ticular day.  He  filed  a  demurrer  to  the  scire  facias,  after  that 
day  had  passed.  A  judgment  by  default  was  subsequently 
entered  against  him.  The  rendition  of  that  judgment  is  now 
assigned  for  error.  The  defendant  had  no  right  to  plead  after 
the  expiration  of  the  rule,  without  the  special  leave  of  the  court. 
The  demurrer  was  put  on  the  files  without  first  obtaining  such 
leave,  and  it  was  very  properly  disregarded  by  the  court.  The 
plaintifi"  was  as  much  entitled  to  a  judgment  by  default  when 
the  demurrer  was  filed,  as  he  was  at  the  moment  the  rule  to 
plea  had  expired. 

The  judgment  is  affirmed.  Judgment  affirmed. 


Dennis  Blakeley,  Appellant,  v.  George  C.  Bestoe, 
Appellee. 

APPEAL  FROM  PEORIA. 

It  is  competent  to  avoid  the  evidence  of  a  tax-title  set  up  by  the  defendant  in 
ejectment,  by  proving  that  the  defendant  was  in  a  position  while  the  tax- 
title  was  maturing,  which  made  it  his  duty  to  pay  the  taxes.  But  it  does 
not  necessarily  follow,  from  the  fact  that  the  defendant  was  in  possession  of 
the  premises  when  the  taxes  were  assessed,  that  he  was  bound  to  pay  them. 

The  court  has  no  right  to  reject  a  tax-title  from  the  evidence,  on  the  ground 
that  the  evidence  shows  it  to  have  been  acquired  at  a  time  when  it  was  the 
duty  of  the  party  seeking  to  avail  himself  of  it,  to  pay  the  taxes,  without  af- 
fording such  party  an  opportunity  to  contradict  or  explain  such  evidence. 

The  construction  of  a  tax-deed  in  respect  to  the  description  of  the  land  con- 
veyed, must  be  the  same  as  if  such  description  were  used  in  a  deed  between 
private  individuals.  The  doctrine  of  strict  construction,  as  applied  to  the 
execution  of  naked  statutory  powers,  has  no  application  in  such  case. 

Where  a  tax-deed  purported  to  convey  part  of  a  town  lot,  "  viz  :  20  feet  on  Main 
street,  commencing  40  feet  from  Alley,  undivided  half,  Lot  No.  six,  in  block 
No.  seven,  in  the  town  of  Peoria,"  it  was 

Hdd,  that  it  must  be  construed  as  embracing  a  parcel  of  land  twenty  feet 
wide,  extending  back  from  Main  street  the  whole  depth  of  the  lot,  whatever 
it  might  be. 

This  was  an  action  of  ejectment  commenced  in   the  Circuit 
Court  of  Peoria  county,   by  George  C.  Bestor  against  Dennis 
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Blakely.  A  trial  was  bad  at  the  August  term,  1851,  of  that 
court,  upon  the  general  issue ;  which  resulted  in  a  verdict  for 
the  plaintiff,  and  the  defendant  appealed. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court. 

O.  Peters  anJ  George  S.  Blakeley,  for  appellant. 

First.  The  description  in  the  deed,  judgment,  and  precept, 
are  certain  enough  to  pass  the  estate.  Its  exact  locality  can  be 
easily  ascertained,  "twenty  feet  on  Main  street,  commencing 
forty  feet  from  the  alley,"  &c.  The  plaintiff  below  introduced 
the  plat,  and  our  deed,  judgment,  and  precept  are  to  be  construed 
as  aided  by  that  plat.  "  Commencing  forty  feet,"  &c.,  is  a  plain 
starting  point ;  it  conveys  an  undivided  part  of  the  lot,  that  is, 
the  part  of  the  lot  which  is  "  twenty  feet  on  Main  street."  The 
parties  intended  something,  and  the}^  could  have  intended  no- 
thing else.  The  deed  is  to  be  so  construed  as  to  give  it  effect,  if 
it  can  be  done  without  violation  of  positive  rules  of  law.  City 
of  Alton  V.  Illinois  Trans.  R.  Co.,  12  111.  54.  A  deed  that  is 
ambiguous  must  be  construed  most  strongly  against  the  grantor. 
12  111.  R.  58,  supra. 

The  collector  or  sheriff  is  the  grantor  ;  he  stands  in  the  place 
of  the  owner  of  the  land  ;  the  owner,  from  neglect  of  duty  to  the 
government,  or  rather  by  reason  of  his  duty  and  obligation  to 
the  government,  becomes  indebted  to  it,  and  the  law,  by  its  pro- 
per officer,  proceeds  to  do  what  he  ought  to  have  done,  viz.  raise 
his  dues  to  the  government,  and  subject  his  property  to  sale  and 
conveyance  for  his  default.  The  officer  acts  for  him,  and  he 
should  be  estopped  from  relying  upon  an  ambiguity,  to  avoid 
the  deed.  Whitaker  v.  Sumner,  9  Pick.  R.  311 ;  Olcott  v.  The 
People,  5  Gilm.  490.  It  is  sufficient,  if  the  locality  of  the  land 
can  be  ascertained. 

Second.  If  there  is  ambiguity  and  uncertainty  in  the  deed,  it 
is  aided  by  the  other  parts  of  the  record. 

The  assessment  and  all  subsequent  proceedings  were  offered, 
and  are  new  in  the  case,  as  part  of  it,  and  each  and  all  are  mu- 
niments of  title.     The  revenue  laws  do  not  exclude  these  as  evi- 
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dence,  but  excuses  their  production.     The  party  may  rely  ou 
the  judgment,  precept  and  deed  ;  but  he  is  not  required  to  do  so. 

The  assessment  is  regular,  and  contains  a  full  discription, 
"  twenty  feet  on  Main  street,  by  seventy-two  feet  deep  "  — the 
returns  of  the  delinquent  lands,  the  judgment,  precept,  and  deed, 
in  connection  with  the  plat,  follow  the  assessment  so  nearly  as 
to  make  the  designation  certain.  "We  cite  authorities  not  to  esta- 
blish, but  to  illustrate  the  principle  of  construction.  Allen  v. 
Bates,  6  Pick.  R.  460 ;  Birch  v.  Depeyster,  2  Eng.  C.  L.  K  86  ; 
12  111.  Rep.  supra. 

Third.  Courts  will  receive  aid  in  the  construction  of  a  deed, 
by  intrinsic  evidence,  either  from  written  documents  or  parol 
evidence,  when  the  language  of  the  deed  is  ambiguous,  indefi- 
nite, or  may  have  two  significations,  or  a  local  signification  or 
meaning.  This  rule  is  well  settled,  and  the  only  difficulty  is  in 
its  application.  Clayton  v.  Gregson,  31  Eng.  C.  L.  R.  342  ; 
Brown  v.  Brown,  8  Met.  R.  576  ;  Astor  v.  Union  Insurance  Co. 
7  Cow.  R.  202-214;  Union  Insurance  Co.  v.  Breed,  1  Sumn. 
R.  159  ;  The  King  v.  Mashiter,  33  Eng.  C.  L.  R.  36;  McGregor 
V.  Brown,  5  Pick.  R.  170  ;  1  Mason  R.  11 ;  Doe  v.  Needs,  2 
M.  &  W.  138;  Doyle  v.  Teas,  4  Scam.  R.  254,  and  authori- 
ties there  cited;  1  Greenl.  Ev.  §§  280,  286,  287,  288,  and  p.  659, 
660. 

The  parol  'evidence  we  offer,  is  not  to  alter,  or  change,  the 
term,  of  the  deed,  but  to  show  what  the  parties  intended  by  the 
language  used ;  to  show,  not  what  was  the  meaning  of  words, 
but  a  phrase,  a  collocation  of  words ;  not  the  meaning  of  the 
words  "twenty  feet,"  but  of  the  phrase,  "twenty  feet  on  Main 
street;"  not  its  ordinary,  general  meaning,  but  its  local  meaning 
as  fixed  by  its  local  usage.  A  "  foot,"  as  used  in  Peoria,  as 
bordering  on  a  street,  has  a  very  different  meaning  from  what 
it  would  have  in  New  York  or  Boston,  when  similarly  used. 
In  Peoria  it  means,  a  foot  on  the  street  running  across  the  lot ; 
in  New  York  or  Boston,  it  means  a  square  foot. 

Fourth.  This  deed  should  have  a  construction  like  other  deeds ; 
the  same  as  if  it  had  been  made  by  the  owner  of  the  land.  The 
courts  have  gone  far  enough  to  defeat  titles  acquired  in  good 
faith,  under  the  revenue  laws.     The  faith  of  the  government  is 
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pledged  to  those  who  pay  their  money  for  its  support,  that  they 
shall  be  treated  like  other  purchasers  ;  twenty-five  years  of 
legislation  have  been  had,  reasonably  to  protect  purchasers  of 
property  under  the  faith  of  its  laws,  and  to  insure  the  collection 
of  its  revenue.  Legislation  has  been  liberal  to  protect  the  pur- 
chaser. Tlie  construction  of  those  laws  has  been  quite  rigorous 
enough.  All  our  late  legislation  has  been  of  a  remedial  charac- 
ter, and  hence,  if  not  the  most  liberal,  at  least  a  liberal  construc- 
tion should  be  given  to  those  laws ;  they,  and  the  proceedings 
under  them,  should  be  as  liberal  as  other  laws,  which  determine 
rights  between  parties.  Atkins  v.  Hinman,  2  Gilm.  R.  452, 453  ; 
Chesnut  v.  Marsh,  J  2  111.  R.  180  ;  Bestor  v.  Powell,  2  Gilm.  R. 
128;  Hinman  v.  Pope,  Id.  141,  142;  Graves  v.  Bruen,  11  111. 
4:37:,  Yann  v.  Schuyler,  1  Gilm.  R.  162  ;  Messinger  v.  Germain, 
1  Gilm.  R.  634. 

H.  O.  Mekriman,  for  appellee. 

TKUisrBULL,  J.  This  was  an  action  of  ejectment  commenced 
in  the  Peoria  Circuit  Court,  by  Bestor  against  Blakely.  A  trial 
was  had  upon  the  general  issue,  at  the  August  term,  1851,  when 
a  verdict  was  rendered  for  the  plaintifi",  and  the  defendant  ap- 
pealed to  this  court. 

In  lieu  of  a  bill  of  exceptions,  the  parties  tiled  an  agreement 
containing  a  statement  of  the  facts  which  appeared  on  the  trial 
of  the  case  in  the  Circuit  Court.  From  this  it  appears  that 
Bestor  deduced  a  title  to  himself  from  the  United  States  to  the 
part  of  the  lot  in  the  declaration  mentioned,  viz.  :  "  certain  pre- 
mises situated  in  the  city  of  Peoria,  in  the  county  of  Peoria,  and 
State  of  Illinois,  known  and  described  as  that  part  of  Lot  No. 
six  (6,)  in  Block  No.  seven  (7,)  in  said  city,  bounded  as  follows, 
to  wit:  beginning  at  a  point  on  Main  street,  in  said  city,  forty 
feet  southeasterly  from  the  corner  of  said  lot,  and  the  alley 
dividing  said  block,  running  thence  southeasterly  along  the 
line  of  said  lot  on  Main  street,  twenty  feet, ;  thence  on  a  line 
parallel  with  said  alley,  northeasterly  seventy-two  (72)  feet 
across  said  lot ;  thence  along  the  dividing  line  between  said  Lot 
No.  six   and    Lot  No.  seven    (7)  in   said    block  northwesterly 
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towards  said  alley  twenty  feet ;  thence  on  a  line  parallel  to  said 
alley  to  the  place  of  beginning,  being  twenty  feet  front  on  Main 
street  by  seventy-two  feet  deep,  and  forty  feet  southeasterly 
from  said  alley." 

The  plaintiff  also  gave  in  evidence  a  plat  of  that  part  of  the 
city  of  Peoria,  showing  the  location  of  the  premises  in  question, 
as  follows  : 
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The  lots  are  laid  out  171  by  72  feet.    Streets  100  feet  and  alleys  18  feet  wide. 


It  was  proved  that  the  defendant  had  been  in  possession  of 
the  premises  for  the  last  ten  years,  and  that  he  was  in  possession 
at  the  time  of  the  service  of  the  declaration. 
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The  defence  set  up,  was  a  tax-title  in  Russell  Blakeley.  To 
sustain  this  the  defendant  offered  in  evidence  the  assessment 
book  of  the  assessor  of  said  county  for  the  year  1842,  in  which 
lot  6,  in  block  7,  was  listed  for  taxation  as  follows  : 


Isaac  Underhill, 
Alexander  Cooper, 


Reynolds  &  Smith, 
Wm.  B.  Farrell, 
James  Mossman, 
Tucker  &  Mansfield 


PEORIA. 

24  ft.  on  Main  st.  by  73  on  alley. 

16  ft.  on  Main  st.  by  73  deep, 
commencing  34  ft.  from  alley. 

20  ft.  on  Main  st.  by  73  deep, 
commencing  40  ft.  from  alley 
undivided  half 

Undivided   half  of  same  as  de- 
scribed above. 

30  ft.  on  Main  st.  commencing 
60  ft.  from  alley,  73  deep. 

30  ft.  on   Main  st.  commencing 
SO  ft.  from  alley,  73  deep. 

30  ft.  on  Main   st.  commencing 
100  ft.  from  alley,  73  deep. 

20  ft.  on   Main  st.   commencing 
130  ft.  from  alley,  73  deep. 

31  ft.   on  Main  st.    by  73  on 
Washington  st. 
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In  the  same  connection,  the  defendant  offered  in  evidence  the 
notice  and  return  of  the  collector  for  the  taxes  of  the  year  1842  ; 
the  judgment  of  the  Circuit  Court  of  Peoria  county,  against 
lands,  &c.  for  the  taxes  of  the  same  year,  rendered  May  term, 
1843  ;  the  precept  or  order  issued  to  the  sheriff  on  said  judgment 
and  a  sheriff's  deed  to  said  R.  Blakely.  In  all  these  proceedings 
and  in  the  deed,  the  description  of  the  premises  in  controversy 
is  the  same  as  in  the  assessment,  except  that  the  words  and 
figures  "  by  72  deep  "  are  omitted  in  all  of  them.  In  connection 
with  the  foregoing  documentary  and  record  evidence,  the  defend- 
ant called  a  witness  who  testified  to  the  court,  that  whenever 
lauds  or  lots  in  the  city  of  Peoria  are  sold,  and  any  given  num- 
ber of  feet  on  any  particular  street  is  mentioned  in  the  descrip- 
tion, it  was  understood  to  mean  so  many  feet  wide  across  the 
lot ;  as  if  twenty  feet  on  Main  street  is  mentioned  in  the  descrip- 
tion, it  would  be  understood  a  part  of  the  lot  running  across  the 
lot  twenty  feet  wide." 

The  court  rejected  all  of  defendant's  testimony,   except  the 
parol  evidence  offered  to  the  court. 
90 
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The  rejection  of  the  documeritarj  and  parol  evidence  offered 
in  support  of  the  tax-title,  presents  the  only  question  in  the 
case. 

It  is  first  insisted,  that  the  defendant  is  not  in  a  position  to 
avail  himself  of  an  outstanding  tax-title,  be  it  ever  so  regular, 
for  the  reason  that  he  is  shown  by  the  record  to  have  been  in 
the  possession  of  the  premises  at  the  time  the  taxes  accrued,  and 
the  sale  took  place,  wherefore  it  is  said  it  was  his  duty  to  have 
paid  the  taxes,  and  that  he  ought  not  to  be  permitted  to  avail 
himself  of  a  tax-title  acquired  through  his  default.  This  may 
or  may  not  be  so.  It  does  not  necessarily  follow,  that  because 
a  person  is  in  possession  of  premises,  he  is  bound  to  pay  the 
taxes  assessed  upon  them.  He  may  occupy  them  as  a  tenant 
under  an  agreement  that  his  landlord  shall  pay  the  taxes,  and  in 
such  case  there  would  be  no  obligation  on  the  tenant  to  pay 
them,  particularly,  if,  in  pursuance  of  the  agreement,  they  were 
listed  for  taxation  in  the  landlord's  name.  Supposing  the  tax- 
title  to  have  been  regular,  the  defendant  had  the  right,  j?ri7na 
facie,  to  introduce  it  in  evidence.  When  introduced  it  would 
be  competent  for  the  plaintiff  to  avoid  it,  by  proving  that  the 
defendant  occupied  a  position,  while  it  was  maturing,  which 
made  it  his  duty  to  have  paid  the  taxes,  and  which  forbids  his 
taking  advantage  of  a  title  acquired  through  his  default.  This 
proof,  the  person  seeking  to  avail  himself  of  the  tax-title  should 
have  an  opportunity  to  rebut  or  explain  by  other  evidence. 

The  court  has  no  right  to  reject  a  regular  tax-title,  on  the 
ground,  that  the  evidence  shows  it  to  have  been  acquired  at  a 
time  when  it  was  the  duty  of  the  party  seeking  to  avail  himself 
of  it,  to  have  paid  the  taxes,  without  affording  such  party  an 
opportunity  to  contradict  or  explain  such  evidence. 

Some  objection  w^as  taken  on  the  argument,  to  the  abbrevia- 
tions, such  as  "pt"  for  part,  "  frm  "  for  from,  and  "ft  "for feet, 
used  in  describing  the  premises  in  the  various  tax-title  proceed- 
ings ;  but  the  objection  was  not  much  relied  upon,  and  is 
scarcely  worthy  of  serious  consideration.  Such  abbreviations 
are  well  understood,  and  no  one  is  misled  by  them  (a).  The  objec- 
tion mainly  urged  as  fatal  to  the  tax-title  was,  a  supposed  defect 
in  the  description  of  the  premises  in  the  judgment,  precept,  and 

(a)    Jackson  v.  Cummings,  15  HI.  R.,  452. 


JUNE  TERM,  1852.  715 

Blakeley  v.  Bestor. 

sheriff's  deed.  The  description  is  in  substance  and  almost  ver- 
hatim  the  same  in  the  three  instruments,  and  the  defect  consists 
in  omitting  to  state  the  depth  of  the  lot,  or  how  far  back  the 
twenty  feet  extend.  It  is  insisted  that  this  omission  renders  the 
whole  proceedings  void  for  uncertainty  in  the  description  of 
the  premises,  or  if  not  void,  that  the  deed  only  conveys  a  right 
or  mathematical  line  of  twenty  feet  in  length,  without  any 
breadth,  on  Main  street.  Such  a  construction  would  make  the 
deed  wholly  inoperative,  and  is  not  to  be  adopted  unless  clearly 
required  by  its  terms.  It  is  the  duty  of  courts  to  give  effect 
to  instruments  of  writing  so  as  to  carry  out  the  intentions  of 
parties,  whenever  it  can  be  done  consistently  with  the  rules  of 
law  {a). 

In  the  assessment,  that  part  of  lot  six  in  controversy,  is  de- 
scribed as  being  twenty  feet  on  Main  street,  by  seventy-two  feet 
deep,  commencing  forty  feet  from  the  alley  ;  and  there  is  no 
difiiculty  in  tracing  the  boundaries  by  this  description,  or  in 
ascertaining  the  quantity  of  land  embraced  within  them.  But 
the  judgment,  precept,  and  deed  all  omit  to  state  the  depth  of 
the  lot. 

In  common  parlance,  when  twenty  feet  of  a  lot  on  a  particu- 
lar street  is  spoken  of,  it  is  understood  to  mean  a  strip  of  land 
twenty  feet  in  width,  running  back  the  whole  distance  through 
or  across  the  lot,  be  the  same  more  or  less.  If  this  were  an 
ordinary  deed  between  individuals,  no  one  would  doubt  that  it 
was  their  intention  to  convey  by  it  something  more  than  an 
imaginary  line  of  land  twenty  feet  long;  and  the  construction 
to  be  put  upon  the  deed  under  consideration  as  to  the  descrip- 
tion of  the  premises,  must  be  the  same  as  if  it  were  a  deed 
between  private  individuals.  The  doctrine  of  strict  construction 
as  applied  to  the  execution  of  naked  statutory  powers,  has  no 
application  to  a  question  like  this. 

If,  then,  the  description  used  in  the  deed,  precept,  and  judg- 
ment, would  be  understood  in  ordinary  conversation,  and  in  a 
deed  between  private  persons,  as  embracing  a  parcel  of  land 
twenty  feet  on  Main  street,  by  the  depth  of  the  lot,  whatever  it 
might  be,  which  we  have  no  doubt  would  be  the  case,  it  must 
receive  the  same  construction  in  the  records  and  deed  under 

(a)  Purington  v.  R.  R.  Co.,  46  Dl.  E.,  297. 
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consideration ;  and  when  so  construed,  the  description  is  perfect 
and  complete. 

Judgment  reversed,  and  cause  remanded. 

Judgtuent  reversed. 


John   R.  Meeritt  et  al..  Plaintiffs   in    Error,  v.   Williaivi   C 
Thompson,  Defendant  in  Error. 

ERROR  TO  GRUNDY. 

It  is  error  to  allow  the  landlord  of  the  defendants  in  ejectment,  to  substitute  his 
own  name  as  defendant,  in  place  of  the  person  sued,  without  the  consent  of 
the  plaintiff. 

It  is  not  improper,  in  a  suit  for  taxes,  to  enter  a  judgment  for  costs  generally, 
as  in  ordinary  cases  ;  and  in  ease  of  such  entry  of  judgment,  it  Avill  be  re- 
garded as  a  judgment  for  such  amount  of  costs  as  are  legally  chargeable 
against  the  land. 

A  judgment  against  lands  for  taxes,  recited  the  return  of  the  collector  of  cer- 
tain lots  of  land  assessed  for  taxes  which  remained  unpaid,  and  a  list  of  the 
lots,  with  the  amount  assessed  upon  each.  At  the  foot  of  this  list  were  the 
words  and  figures,  "  40  cents  will  be  added  to  each  town  lot  and  tract  of  land 
as  costs  in  case  of  sale."  Then  followed  the  recital  of  the  notice  given,  &c., 
and  the  order  of  the  judgment,  that  the  several  lots  be  sold  for  the  "  taxes, 
interest,  and  costs."  Under  this  judgment,  a  lot  assessed  for  $7.50  was  sold 
for  $7.90,  "  being  the  amount  of  taxes,  interest,  and  costs  assessed,"  &c. :  — 

Hdd,  that  this  was  a  judgment  for  forty  cents  costs;  or,  if  not,  that  it  was  for 
costs  generally,  and  that  by  either  construction  it  was  sutficient  to  support 
the  sale. 

This  was  an  action  of  ejectment  originally  commenced  in 
the  Circuit  Court  of  La  Salle  county,  by  Merritt  &  Simmons 
against  John  P.  Thompson,  Elijah  F.  Wellington  and  William 
Gooding.  The  case  was  removed  to  Grundy  county  by  change 
of  venue ;  and  the  death  of  Gooding  being  suggested,  William 
C.  Thompson  was,  on  motion,  substituted  as  defendant,  instead 
of  John  P.  Thompson  and  Wellington,  without  the  consent  of 
the  plaintiffs.  At  the  May  term,  1852,  of  the  Circuit  Court 
of  Grnndy  county,  a  trial  was  had  by  the  court  without  a  jury, 
which  resulted  in  a  judgment  for  the  defendant,  and  the  plain- 
tiffs brought  their  writ  of  error. 

The  land  sought  to  be  recovered,  was  lot  1  of  block  19,  in 
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the  town  of  Peru.  The  plaintiffs  chiimed  under  a  tax-title,  and 
offered  in  evidence  the  following  judgment  in  a  suit  for  taxes,  viz.: 
Whereas,  William  Reddick,  collector  of  said  county,  returned  to 
the  Circuit  Court  of  said  county,  on  the  first  day  of  I^ovember, 
1843,  the  following  tracts  and  parts  of  tracts  of  lands,  town  lots, 
and  parts  of  town  lots,  as  having  been  assessed  for  taxes  by 
the  assessor  of  said  county,  for  the  year  1842,  and  that  the 
taxes  thereon  remained  due  and  unpaid,  on  the  day  of  the  date 
of  said  collectors's  return,  and  that  the  respective  owner  or  own- 
ers have  no  goods  and  chattels  within  his  county,  on  which  the 
said  collector  can  levy  for  the  taxes,  interest,  and  costs,  due  and 
unpaid  on  the  following  described  lands,  to  wit:  List  of  lands 
and  other  real  estate,  in  the  county  of  La  Salle,  and  State  of 
Illinois,  on  which  taxes  are  due,  and  remain  unpaid  for  the  year 
1848. 

TOWN  OF  PERU. 
Names  of  present  owners  unknown 


Lot. 

Block. 

Tax.      Value. 

1 

19 

$  cts.   $    cts 
7  50      1000  00 

40  cents  will  be  added  to  each  town  lot  or  tract  of  land,  as  costs  in  case  of  sale. 

And,  whereas,  due  notice  has  been  given  of  the  intended  ap- 
plication for  a  judgment  against  said  lands  and  town  lots,  and 
no  owner  hath  appeared,  to  make  defence  or  show  cause  why 
judgment  should  not  be  entered  against  the  said  lands  and  town 
lots,  for  the  taxes,  interest,  and  costs,  due  and  unpaid  thereon 
for  the  year  herein  set  forth;  therefore,  it  is  considered  by  the 
court,  that  judgment  be  and  is  hereby  entered  against  the  afore- 
said tracts  of  land,  town  lots,  and  parts  of  town  lots,  in  the 
name  of  the  State  of  Illinois  for  the  sum  annexed  to  each 
tract  of  land,  and  to  each  town  lot,  or  part  of  town  lot,  being 
the  amount  of  taxes,  interest,  and  costs  due  severally  there- 
on ;  and  it  is  ordered  by  the  court,  that  the  said  several  tracts 
or  parts  of  tracts  of  land  and  town  lots,  and  parts  of  town  lots, 
or  so  much  thereof,  as  shall  be  sufficient  of  each  of  them,  to 
satisfy  the  amount  of  taxes,  interest,  and  costs,  annexed  to  them 
severally,  to  be  sold  as  the  law  directs. 

The  other  facts,  sufficient  for  understanding  the  case,  are 
stated  in  the  opinion  of  the  court. 
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0.  Peters  and  E.  S.  Holbkook,  for  plaintiffs  in  error. 

1.  It  was  error  to  order  "William  C.  Thompson  to  be  substitu- 
ted for  the  original  defendants,  thus  making  him  sole  defend- 
ant. The  plaintiff  has  a  right  to  elect  whom  he  will  as  defend- 
ants. William  C.  Thompson  is  a  non-resident,  and  has  given 
security  for  costs  only.  Plaintiffs  have  a  right,  if  they  recover 
the  land,  to  recover  damage  in  this  action  for  rents  and  mesne 
profits.  Eev.  Stat.  209,  §  76,  and  post.  They  cannot  be  cut 
off  from  this,  but  have  a  right  to  retain  any  one  who  has  inter- 
fered with  the  possession  as  a  defendant.  Perhaps  the  landlord 
of  a  defendant  may  be  let  in,  to  be  made  a  co-defendant,  if  the 
original  defendant  refuses  to  defend ;  otherwise  he  can  only 
come  in  by  consent  of  plaintiff.     Adams  on  Eject.  226,  notes. 

2.  The  rejection  of  the  judgment  and  precept  was  errone- 
ous. Because,  first,  there  was  no  such  variance  as  should  exclude 
them.  If  the  memorandum  in  tlie  judgment  of  "  40  cents " 
costs  was  no  part  of  the  judgment,  then  the  precept  and  judg- 
ment are  identical, —  the  lot,  the  tax,  the  valuation  are  identical. 
This  appears  by  inspection.  Secondly,  if  the  40  cents  make 
part  of  the  judgment,  it  authorized  the  sheriff  to  collect  its  as 
cost,  whether  included  in  the  precept  or  not.  The  law  fixes  the 
cost,  and  the  ofiicer  is  directed  by  the  precept  and  judgment  to 
collect  it.  There  is  no  need  of  the  clerk  taxing  the  cost;  the 
law  does  that  by  fixing  every  item  of  it. 

The  report  of  the  collector  authorizes  the  court  to  render  the 
judgment,  Spedman  v.  Curtinius,  12  111.  416.  But  whether  it 
was  properly  in  or  out  of  the  precept,  it  will  not  vitiate  the 
sale. 

A  judgment  for  taxes,  and  the  subsequent  proceedings  under 
it,  are  to  be  treated  as  judgments  and  proceedings  in  ordinary 
suits  at  law  ;  and  every  reasonable  intendment  and  presumption 
in  favor  of  the  title  under  them  is  to  be  indulged.  This  is  now 
the  established  rule  in  this  court.  Yann  v.  Schuyler,  1  Gil.  E. 
162;  Minsuger  v.  Germain,  1  Gil.  K.  634;  Hinman  v.  Pope, 
2  Gil.  R.  141,  142  ;  Atkins  v.  Hinman,  2  Gil.  K.  445,  446  ;  Bes- 
tor  V.  Powell,  2  Gil.  K.  128  ;  Graves  v.  Bruen,  1 1  111.  E.  437 ; 
Chestnut  v.  March,  12  111.  E.  176 ;  Job  v.  Tibbetts,  5  Gil.  R. 
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280,  231 ;  and  such  is  also  declared  to  be  the  rule  in  the  case  of 
Pitkin  V.  Yaw,  {Ante,  251  "  The  percept  performs  the  same 
office  in  this  respect  as  an  execution  on  an  ordinary  judgment." 

The  rule,  then,  is  the  same  as  in  other  suits  at  law.  What  is 
that  rule  ?  1  A  variance  between  the  precept  and  judgment 
such  as  this  is  supposed  to  be  will  not  vitiate  the  title.  The 
officer  stands  in  the  place  of  the  debtor,  and  does  that  for  him 
which  he  ought  to  have  done  for  himself  Orr  v.  Winans 
2  Green,  (N.  J.)  K.  1 ;  Armstrong  v.  McCoj,  8  Ohio  (Ham.)  R. 
135  ;  Swaggart  v.  Harlen,  4  Scam.  E..  364 ;  Bryan  v.  Smith, 
2  Scam.  R.  47 ;  Bank  of  Whitehall  v.  Pickett,  13  Yt.  R.  395. 

3.  As  to  the  first  deed  offered  in  evidence,  we  say,  first,  there 
is  no  variance  between  it  and  the  judgment,  if  the  40  cents 
noted  as  costs  forms  part  of  the  judgment.  They  are  identical  in 
the  description  of  the  lot,  the  tax,  amount  of  costs,  and  valua- 
tion ;  that  is  the  sum  total  is  the  same.  If  the  40  cents  do  not 
form  part  of  the  judgment,  then  there  is  no  variance  between  the 
judgment  and  precept,  as  already  shown.  It  is  no  forced  con- 
struction to  say,  that  it  (the  judgment)  adjudges  the  tax  or  debt 
at  a  specific,  precise  sura,  and  generally  for  the  costs,  as  in  ordi- 
nary judgments  at  law  ;  and  the  mandate  of  the  sheriff  is  to  col- 
lect such  judgment,  that  is,  the  tax  as  fixed  by  the  judgment, 
and  the  costs  as  fixed  by  law.  Each  item  of  costs,  being  fixed  by 
law,  follows  the  judgment.  The  lot  in  this  case  was  sold  for  pre- 
cisely the  amount  of  taxes  and  the  costs,  as  fixed  by  law. 
Secondly,  if  there  be  a  variance  between  the  judgment,  precept, 
and  deed,  of  40  cents,  it  will  not  vitiate  the  deed  when  attacked 
thus  collaterally.  When  enough  is  shown  to  identify  the  pre- 
cept and  judgment  to  be  the  same  on  which  the  sherifi'  acts,  in 
no  case  will  it  affect  the  title.  Jackson  v.  Jones,  9  Cow.  R.  182; 
Jackson  v.  Shuter,  5  Cow.  R.  530  ;  McGuire  v.  Kouns,  4  Monr. 
386  ;  Orr  v.  Rue,  4  Blackf  263  ;  Sneed  v.  Reardon,  1  A.  K. 
Marsh.  R.  160 ;  Humphrey  v.  Busoo,  1  Iowa  (Jones)  R.  200  ; 
Hinds  V.  Scott,  11  Penn.  State  R.  20  ;  Chesnut  v.  Marsh.  12 
111.  R.  181. 

But  admit  that  the  40  cents  formed  no  part  of  the  judgment 
and  execution  or  precept,  and  that  the  sheriff  collected  40  cents 
more  than  he  was  authorized  to  do,  yet  we  insist,  that  if  the  sale 
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was  irregular,  and  too  much  cost  was  charged  and  collected,, 
more  than  either  the  judgment  or  precept  authorized,  the  title, 
by  reason  thereof,  cannot  be  affected  in  this  action;  for,  first,  it  is 
not  one  of  the  four  cases  enumerated  in  the  statute,  viz.  :  1,  that 
the  laud  was  not  subject  to  taxation ;  2,  that  the  taxes  had  been 
paid  ;  3,  that  it  had  not  been  listed  or  assessed  for  taxation  ;  or 
4,  that  it  had  been  redeemed.  Chesnut  v.  Marsh,  sujpra. 
Secondly,  it  is  the  fault  of  the  officer,  and  not  of  the  purchaser, 
in  selling  for  too  much  ;  and  the  misconduct  or  irregularity  of 
the  officer  in  making  the  sale  can  never  vitiate  the  title.  Homes 
V.  Hall,  4  Mete.  K.  419  ;  Adams  v.  Keiser,  7  Dana's  E.  208  ; 
Tipton  V.  Grubbs,  2  B.  Monr.  R.  83  ;  Morrison  -y.  Bruce,  9  Dana's 
R.  211 ;  Odiorne  v.  Mason,  9  N.  H.  R.  30  ;  Burnham  v.  Aikin, 
6  N.  H.  R.  306  to  322;  Sturdivant  v.  Frothingham,  10  Maine  R. 
100  ;  Huntington  v.  Winchell,  8  Conn.  R.  46 ;  1  Supp.  H.  S. 
Dig.  762,  §  619  to  621 ;  Pitkin  v.  Yaw,  lAnte,  251]. 

The  purchaser  is  not  in  fault.  The  only  one  in  fault  is  the 
owner  of  the  land,  who  neglects  his  duty  to  the  State,  and  then 
seeks  to  take  advantage  of  his  own  neglect,  his  own  wrong. 

If  such  mere  technicalities  as  these  are  to  defeat  tax-titles,  it 
discourages  and  impedes  the  improvement  of  the  country  by  be- 
getting want  of  confidence  in  titles.  The  decision  making  the 
revenue  laws  constitutional,  gave  confidence,  and  rapid  improve- 
ments followed  on  lands  holden  by  tax-titles  in  the  Military 
Tract.  It  will  give  the  non-resident  an  advantage  over  the  resi- 
dent citizen,  under  the  rigid  rule ;  the  resident  is  liable  to  have 
his  goods  seized  for  the  payment  of  taxes  ;  the  non-resident's 
land  only  is  liable.  And,  under  technicalities,  he  will  come  and 
reclaim  his  land  disincumbered  of  any  public  burden,  and  the 
purchaser  in  good  faith  pockets  the  loss  of  all  he  has  paid. 

E.    S.  Leland  and  T.  L.  Dickey,  for  defendant  in  error. 

Trumbull,  J.  This  was  an  action  of  ejectment  originally 
commenced  by  Merritt  &  Simmons  against  John  P.  Thompson, 
Elijah  F.  Wellington,  and  William  Gooding,  in  the  La  Salle 
Circuit  Court,  to  recover  the  possession  of  lot  one,  in  block  nine- 
teen, in  the  town  of  Peru. 
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The  cause  was  taken  by  change  of  venue  to  the  county  of 
Grundy,  where  the  death  of  William  Gooding,  one  of  the  de- 
fendants, was  suggested,  and,  on  motion,  William  C.  Thomp- 
son, the  landlord  of  the  surviving  defendants,  was  substituted  as 
sole  defendant  in  their  place,  on  his  giving  security  for  the  pay- 
ment of  such  costs  as  mighf  be  awarded  against  him,  and  stipu- 
lating that  he  was  in  the  actual  possession  of  the  premises  sued 
for  at  the  time  of  the  commencement  of  the  action,  and  that  the 
depositions  which  had  been  taken  in  the  cause  might  be  read 
against  him  on  the  trial.  This  substitution  was  made  against 
the  consent  of  the  plaintiffs,  and  they  excepted  to  the  opinion  of 
the  court  allowing  it  to  be  done. 

The  defendant  pleaded  the  general  issue.  On  the  trial  the 
plaintiffs  oflfered  in  evidence  a  certified  copy  of  the  record  of  a 
judgment  of  the  Circuit  Court  of  La  Salle  county,  rendered  at 
the  November  term,  1843,  against  the  lot  in  question  for  the 
taxes,  interes*^,  and  costs  due  thereon  for  the  year  1842,  and  the 
precept  issued  upon  said  judgment.  The  defendant  objected  to 
the  receiving  of  these  papers  in  evidence  on  the  ground  that  the 
precept  varied  from  the  judgment  and  the  court  sustained  the 
objection.  The  plaintiffs  also  offered  in  evidence. a  sheriff's 
deed  to  the  lot  to  Onslow  Peters,  the  assignee  of  the  purchaser 
at  the  tax  sale,  which  was  objected  to  by  the  defendant  and  ex- 
cluded by  the  court,  on  the  ground  that  it  showed  a  sale  of  the 
lot  by  the  sheriff  for  a  larger  amount  than  was  authorized  by  the 
judgment  and  precept,  and  that  there  was  a  variance  between 
such  deed  and  the  judgment  and  precept.  The  plaintiffs  then 
gave  in  evidence  without  objection,  a  deed  from  Peters  to  them- 
selves for  the  premises  in  controversy.  The  court  found  the 
issue  for  the  defendant,  and  entered  judgment  against  the  plain- 
tiff for  costs. 

Two  questions  are  submitted  by  this  record  for  our  consider- 
ation : 

First,  was  it  error  to  substitute  William  C.  Thompson  as  sole 
defendant,  without  the  consent  of  the  plaintiffs. 

Second;  was  there  any  such  variance  between  the  judgment, 
precept,  and  deed,  as  should  have  excluded  them  from  being  re- 
ceived in  evidence? 
91 
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Upoi)  the  first  point  we  think  the  court  erred.  "When  the  pre- 
mises are  actually  occupied,  the  statute  requires  the  suit  to  be 
"brought  against  the  occupant;  if  not  occupied,  the  action  must 
be  brought  against  some  person  exercising  acts  of  ownership  on 
the  premises,  or  claiming  title  thereto  or  some  interest  therein. 
Kev.  Sts.  ch.  36,  §  4.  Section  36  of  the  same  chapter  authorizes 
the  plaintiff,  recovering  judgment  in  ejectment,  to  recover  da- 
mages against  the  defendant  for  the  rents  and  profits  of  the  pre- 
mises, and  in  subsequent  sections  the  mode  of  proceeding  is  pre- 
scribed. If  the  landlord  of  the  occupant  should  happen  to  be  a 
non-resident,  and  he  is  allowed  to  substitute  his  own  name  as 
defendant  in  the  place  of  his  tenant,  how  could  the  plaintiff  re- 
cover for  the  rents  and  profits  in  case  he  was  successful  in  the 
ejectment  suit?  The  defendant,  in  such  a  case,  would  be  bejond 
the  reach  of  the  process  of  the  court,  and  it  would  consequently 
be  impossible  to  proceed  against  him  in  the  mode  prescribed  by 
the  statute,  while  if  the  tenant  in  possession  had  remained  de- 
fendant, the  plaintiff  would  have  had  a  remedy  against  him.  The 
consequence  of  allowing  a  substitution  of  a  different  person 
from  the  one  sued  as  defendant  against  the  plaintiff's  consent, 
would  often  be  to  deprive  the  plaintiff  of  the  remedy  which  the 
statute  gives  him  for  the  rents  and  profits.  It  may  be  that  the 
court  has  the  right  to  allow  a  landlord  to  come  in  as  a  co- 
defendant  with  his  tenant  {a);  or  he  can  be  permitted  to  defend  in 
the  name  of  the  person  sued,  with  such  person's  assent;  but  there 
is  no  warrant  in  the  statute  for  the  substitution  of  his  own  name 
as  defendant  in  the  place  of  the  person  sued,  as  in  this  case, 
without  the  plaintiff's  consent,  nor  was  such  a  practice  tolerated 
at  the  common  law.  Adams  on  Ejectment,  ch.  9  ;  Emlin  v. 
Hoops,  3  Serg.  &  Eawle,  130 ;  Jackson  v.  Stiles,  1  Cow.  134. 

The  supposed  variances  between  the  judgment,  precept,  and 
sheriff's  deed,  out  of  which  arise  the  other  questions  in  the  case, 
and  on  account  of  which  those  papers  were  rejected  when 
offered  in  evidence,  all  relate  to  costs.  In  other  respects  it  is  not 
pretended  that  there  is  any  variance  between  the  precept  and 
judgment ;  and  there  is  no  variance  between  the  judgment  as 
recited  in  the  deed,  and  for  which  the  sale  took  place,  and  the 
one  which  was  offered  in  evidence,  if  the  costs  are  to  be  con- 
sidered as  included  in  the  latter. 

(a)  Williams  v.  Branton,  3  Gil.  R.,  623. 
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The  judgment  against  the  lot  is  for  a  tax  of  seven  dollars  and 
fifty  cents ;  and  annexed  to  the  list  of  lands  and  other  real 
estate,  as  described  in  the  judgment,  and  immediately  preceding 
the  other  parts  of  the  judgment  order,  is  this  statement :  "  Forty 
cents  will  be  added  to  each  town  lot  or  tract  of  land  as  costs,  in 
case  of  sale." 

The  precept,  as  copied  into  the  record,  omits  the  statement 
as  to  costs,  but,  upon  examination  of  the  original  process  on 
which  the  sale  took  place,  which,  by  agreement  of  the  parties, 
has  been  brought  before  the  court  for  its  inspection,  it  is  found 
to  contain  a  true  copy  of  the  statement  in  the  judgment  as  to 
costs.  So  that,  in  point  of  fact,  there  is  no  variance  between 
the  judgment  and  the  process  on  which  the  land  was  sold.  So 
far,  therefore,  as  relates  to  those  records  or  any  variance  between 
them,  it  is  quite  immaterial  whether  the  statement  as  to  costs  is 
to  be  considered  as  part  of  the  judgment  or  not.  If  it  is  regard- 
ed as  part  of  the  judgment,  it  will  be  so  considered  in  the  copy 
of  the  order  on  which  the  lot  was  sold.  If  it  is  not  to  be  re- 
garded as  constituting  part  of  the  judgment  against  the  lot  in 
question  in  the  judgment  itself,  no  more  will  it  be  in  the  copy 
of  the  judgment  which  constituted  the  process ;  and  it  has 
already  been  decided  that  whether  a  judgment  be  for  too  much 
costs  or  not  enough,  cannot  be  made  a  question  when  the  judg- 
ment  comes    collaterally  m  issue.     Spellman  v.  Curtinius,  12 

111.  414:. 

The  deed  to  Peters  recites  a  judgment  against  the  lot  in  con- 
troversy for  "  seven  dollars  and  ninety  cents,  being  the  amount 
of  taxes,  interest,  and  costs  assessed  upon  said  tract  of  land  for 
the  year  1842."  It  is  insisted  that  this  shows  the  sale  of  the  lot 
to  raise  a  larger  sum  than  was  authorized  by  the  judgment,  that 
the  sheriff  exceeded  his  authority  in  making  a  sale  to  raise 
$Y.90,  when  the  judgment  against  the  lot  was  for  only  $7.50,  and 
that  therefore  the  sale  was  illegal  and  void.  I^umerous  author- 
ities have  been  referred  to  to  establish  the  proposition  that  an 
officer,  in  the  execution  of  a  naked  power  conferred  by  statute, 
in  derogation  of  the  common  law,  must  strictly  pursue  the 
power,  and  that  any  excess  of  authority  by  him  will  vitiate  his 
proceedings.     Of  the  principle  of  law  we  have  no  doubt,  but  the 
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question  here  is,  did  the  sheriff  exceed  his  authority  in  making  a 
sale  for  $7.90  ?     The  judgment  was  for  a  tax  of  $7.50,  and  con- 
tained a  statement  that,  in   case   of  sale,  forty  cents  would  be 
added  to  each  town  lot  or  tract  of  land,  as  costs.     These  two 
sums  make  the  precise  amount  of  $7.90  for  which  the  land  was 
sold,  and  which  is  stated  in  the  deed  to  have  been  the  amount 
of  the  judgment  and  costs.     It  is  a  maxim  in  law  that  that  is 
certain  which  may  be  rendered  certain,  and  there  is  no  more 
difficulty,  in  legal  contemplation,  in  ascertaining  from  the  state- 
ments in  this  judgment,   the  amount  of  costs  assessed  against 
each  lot  and  tract  of  land  contained  in  it,  than  there  would  have 
been  if  the  sum  of  forty  cents  had  been  annexed  to  and  carried 
out  opposite  each  tract  of  land  as  the  costs  chargeable  against 
the  same.     The  statement  in  the  judgment,  at  the  foot  of  the 
list  of  lands,  does  in  fact  make  it  a  judgment  against  each  tract 
for  forty  cents  costs,  in  addition  to  the  amount  of  the  tax.     The 
amount  of  the  costs  to  be  collected  is  necessarily  conditional, 
depending  on  the  fact  whether  a  sale  takes  place.     If  the  taxes 
are  paid  before  the  sale,  though  after  judgment,  the  owner  is  only 
required  to  pay  the   costs  which  have  accrued   up  to  that  time. 
But  admitting  that  the  statement  as  to  costs  constitutes  no  part 
of  the  judgment  against  each  tract  of  land,  and  still  there  is  in 
reality  no  variance  between  the  judgment  offered  in  evidence 
and  that  recited  in  the  deed.     The  judgment  would  then  be  for 
$7.50  tax  and  costs  generally,  without  specifying  the  amount. 
This  is  the  form  in  which  judgments  are  entered  in  ordinary 
cases,  and  the  clerk    makes  up    the  costs,  which  are  then  in- 
cluded   in    the    execution  which    is    issued    on    the   judgment. 
This  practice  was   sanctioned  in   the  case  of  Bryan  v.  Smith, 
2  Scam.  49. 

In  suits  for  taxes,  when  no  defence  is  made,  the  law  fixes  the 
amount  of  the  costs,  and  they  are  no  more  certain  when  the 
amount  in  numero  is  specified  in  the  judgment  than  when  it  is 
not.  If  the  amount  of  costs  is  not  specified  in  the  judgment,  it 
then  becomes  the  duty  of  the  sheriff  to  tax  them  ;  and  should  he 
tax  a  larger  amount  than  the  law  allows,  and  make  a  sale  there- 
for, such  sale  would  doubtless  be  void  for  the  reason  that  he 
would  exceed  his   authority  in   making   a   sale   for   costs  not 
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allowed  by  law.  Suits  for  taxes  may,  however,  be  defended, 
and  in  such  cases  costs  to  a  large  amount  may  accumulate, 
which  are  to  be  charged  to  the  particular  tract  of  land  on  ac- 
count of  which  they  are  made.  No  costs  of  this  kind  appear  to 
have  been  made  in  the  case  under  consideration  ;  but  suppose 
there  had  been  such  costs,  would  it  be  insisted  that  the  amount 
must  have  been  made  out  and  inserted  in  dollars  and  cents  op- 
posite the  particular  tract  of  land  on  account  of  which  they  were 
made,  or  would  a  general  judgment  for  costs,  leaving  the  amount 
to  be  afterwards  taxed  by  the  clerk,  as  in  ordinary  cases,  have 
been  sufficient  ?  We  apperehend  that  a  judgment  for  costs  gene- 
rally, without  specifying  the  amount,  would  be  proper  in  such  a 
case,  and  that  such  a  judgment  is  proper  in  all  cases  of  suits  for 
taxes.  In  a  legal  sense,  such  a  judgment  is  to  be  regarded  as  a 
judgment  in  numero  against  each  lot  or  tract  of  laud  for  the 
amount  which  the  law  authorizes  to  be  taxed  against  it.  In 
this  case  it  is  not  pretended  that  the  legal  costs  against  the  lot 
in  controversy  did  not  amount  to  forty  cents.  There  was,  there- 
fore, no  excess  of  authority  in  making  the  sale  for  $7.90,  which 
was  the  exact  amount  of  the  taxes  and  costs  due  upon  the  lot; 
nor  was  there  any  variance  in  a  legal  point  of  view  between  the 
amount  of  the  judgment,  as  recited  in  the  deed  and  that  specified 
in  the  record  of  the  judgment  offered  in  evidence,  for  the  amount 
of  the  costs  as  fixed  by  the  law  and  for  which  judgment  was 
entered  generally,  when  added  to  the  amount  of  the  tax  as 
fixed  by  the  judgment,  makes  the  exact  sum  recited  in  the  deed 
as  the  total  amount  of  taxes  and  costs  for  which  judgment  was 
rendered. 

On  the  argument,  much  stress  was  laid  upon  the  forms  pre- 
scribed by  the  statute  for  the  collector's  report,  the  judgment  of 
the  court  thereon,  and  the  sheriff''s  deed;  also  upon  what  the 
statute  requires  to  be  stated  in  the  advertisement.  "  The  amount 
of  taxes,  interest,  and  costs  due  "  on  the  lands  advertised  for  sale, 
is  required  to  be  stated  in  the  notice.  In  the  form  given  for  the 
judgment,  it  is  stated  to  be  "  for  the  sum  annexed  to  each  tract 
or  parcel  of  land,  being  the  amount  of  taxes,  interest,  and  costs, 
due  severally  thereon."  In  the  form  prescribed  for  the  deed  is  a 
recital  of  a  judgment,  "  for  the  sum  of        dollars  and        cents. 


726  OTTAWA. 

Merritt  et  al.  v.  Thompson. 

being  the  amount  of  taxes,  interest,  and  costs  assessed  upon  said 
tract  of  land,"  &c.,  and  the  consideration  for  the  deed  is  stated 
to  be  "  the  said  sum  of  dollars  and  cents."  The  form  for 
the  collector's  report  also   contains  a   column  for  costs.     Acts 

1838,  1839,  pp.  12, 13,  14,  and  17. 

These  provisions  of  the  statute  taken  by  themselves,  would 
seem  to  require  that  the  vehole  amount  of  costs,  attendant  on  the 
sale  of  a  tract  of  land  for  taxes,  should  be  included  in  the  col- 
lector's report,  the  advertisement,  and  the  judgment,  and  that  it 
should  correspond  in  all  three.  In  ordinary  cases,  and  where  no 
defence  is  made,  this  could  be  done ;  but  at  the  time  of  giving 
notice  of  the  intended  application  for  judgment,  which  is  required 
to  state  "  the  amount  of  taxes,  interest  and  costs  due  on  the 
land,"  and  also  that  the  lands  against  which  judgment  is  rendered, 
will  be  exposed  to  sale  ''  for  the  amount  of  said  taxes,  interest, 
and  costs  due  thereon,"  it  would  be  impossible  to  know  what 
costs  might  be  made  by  an  unsuccessful  defence  by  the  owner 
of  any  tract  of  land.  In  the  forms  prescribed,  the  judgment  is 
also  said  to  be  for  the  amount  of  the  taxes,  interest,  and  costs 
due  on  the  land,  and  yet  interest  is  never  charged,  nor  does  the 
statute  make  any  provision  for  charging  interest  {a). 

In  ordinary  cases,  and  when  no  defence  is  made,  the  costs 
could  be  as  well  made  up  before  judgment  as  afterwards,  and 
we  have  no  doubt  it  would  be  a  correct  practice  for  the  collector 
to  tax  and  insert  in  his  report  and  notice  the  whole  amount  of 
costs  necessarily  chargeable  against  each  lot  of  land  in  case  of 
sale,  though  the  amount  would  of  necessity  be  changed  in  the 
judgment,  in  case  additional  costs  were  incurred  in  an  unsuccess- 
ful defence  of  the  suit. 

There  are  other  provisions  of  the  statute  which  seem  to  con- 
template a  taxation  of  costs  after  the  judgment  is  entered.  Sec- 
tion 35  of  the  act  under  which  this  sale  took  place.  Acts,  1838, 

1839,  p.  15,  declares,  that  "  in  selling  the  said  lands,  the  sheriff 
shall  offer  the  whole  tract  or  lot  for  sale,  for  the  amount  of  taxes, 
interest,  and  costs  thereon,  including  the  fees  hereinafter  men- 
tioned." Why  insert  the  words,  "including  the  fees  hereinafter 
mentioned,"  which  evidently  relate  to  the  fees  attendant  on 
the  sale  of  the  land,  if  such  fees  were  already  included  in  the 

(a)  JackBon  v.  Cumminge,  15  111.  R.,  452. 
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amount  of  the  judgment  for  costs?  Section  46,  of  the  same 
act,  declares,  that  "  persons  paying  taxes  upon  lands  advertised 
for  sale  for  taxes,  or  after  judgment  has  been  obtained,  and  pre- 
vious to  sale,  shall  be  required  to  pay  the  costs  of  suit,  and  of 
advertising  the  same,  and  all  other  costs  which  may  have  accrued 
on  said  land  under  the  provisions  of  this  act,  up  to  the  time  of 
such  payment."  Here  a  distinction  is  drawn  between  the  costs 
of  suit,  the  cost  of  advertising,  and  other  costs  in  the  case. 

These  provisions  of  the  statute  evidently  contemplate  that 
there  will  be  no  judgmentiji  tiiwiero  for  costs,  which  will  embrace 
all  the  charges  in  case  of  sale.  Hence  we  are  inclined  to  hold, 
notwithstanding  the  forms  prescribed  in  the  statute,  that  it  is 
not  improper,  in  suits  for  taxes,  to  enter  a  judgment  for  costs 
generally,  as  in  ordinary  cases,  and  that  when  a  judgment  is 
thus  entered,  it  is  to  be  regarded  in  a  legal  sense  as  a  judgment 
for  such  an  amount  of  costs  as  are  legally  chargeable  against 
the  land,  leaving  it  to  the  sheriff,  or  to  the  sheriff  and  clerk,  in 
case  defence  is  made,  to  tax  the  amount. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


"William  Tyson  and  Ann  Tyson,  his  wife.  Plaintiffs  in  Error,  v. 
James  Postlethwaite  and  Maey  Postlethwaite  his  wife, 
Geokge  Yickeks,  Ellen  Yickees,  Thomas  Postlethwaite, 
Danforth  Nettleton,  Makgaket  Nettleton,  William 
Frank,  Isabella  Frank,  John  Postlethwaite,  Lawrence 
Fagan,  and  George  Postlethwaite,  Defendants  in  Error. 

ERROR  TO  BOONE. 

CONSTRUCTION  OP  STATUTES. — REPEAL  BY  IMPLICATION. 

Where  the  legislature  passes  a  law,  the  manifest  object  of  which  is  to  extend 
a  benefit,  or  create  a  right,  under  a  misapprehension  or  in  ignorance  of  the 
existence  or  effect  of  a  former  law,  which  extended  a  greater  benefit,  or  cre- 
ated a  greater  right,  than  that  provided  by  the  new  law ;  the  first  law  is  not 
repealed  or  affected  by  the  last,  so  as  to  limit  or  abridge  the  right  or  benefit, 
so  as  to  restrict  it  within  the  limits  of  the  last  law,  unless  there  are  restric- 
tive words  showing  an  intention,  that  no  greater  right  or  benefit  shall  be 
enjoyed  than  is  provided  in  the  last  law. 
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A  law  is  not  repealed  by  implication,  where  the  legislature  had  no  design  to 
repeal  it,  unless  the  provisions  of  the  new  law  should  show  an  intention 
that  such  provisions  as  are  contained  in  the  old  law,  should  no  longer  con- 
tinue in  force. 

In  this  State,  where  a  man  dies  intestate.,  leaving  a  widow  but  no  descendants, 
the  widow  inherits,  as  heir  of  the  estate,  one  half  of  the  real  and  all  of  the 
personal  estate  of  which  her  husband  died  seized,  which  shall  remain  after 
the  payment  of  his  debts,  and  she  is  also  entitled  to  her  dower  (a). 

The  15th  section  of  the  34th  chapter  of  the  Revised  Statutes,  does  not  repeal 
any  portion  of  the  46th  section  of  the  109th  chapter. 

This  bill  was  filed  by  the  complainants  against  the  defendants 
below,  at  the  May  term,  1848,  of  the  Jioone  Circuit  Court.  At 
the  December  term,  1849,  the  case  was  brought  to  a  hearing 
upon  pleadings  and  proofs,  Henderson,  Judge,  presiding,  and 
was  taken  under  advisement  till  the  April  term,  1850,  when  a 
decree  was  entered  declaring  the  complainants,  as  the  heirs  of 
Mary  Tyson,  the  widow  of  the  intestate,  to  be  entitled  to  one 
half  of  the  real  estate  of  which  the  intestate  died  seized ;  and 
the  defendant  below,  William  Tyson,  to  be  entitled  to  the  other 
half,  and  appointing  commissioners  to  make  partition  of  the 
premises,  who,  at  the  December  term,  1850,  reported  the  division 
which  they  had  made,  which  report  was  approved  by  the  court, 
and  a  final  decree  entered  accordingly.  To  reverse  these  orders 
and  decrees,  the  defendants  below  have  brought  the  record  here 
by  writ  of  error. 

The  opinion  of  the  court  contains  a  sufficient  statement  of  the 
facts  of  the  case  for  a  full  understanding  of  the  questions  de- 
cided. 

F.  BuRNAP,  and  W.  T.  Burgess,  and  G.  W.  Kulsinger,  for 
the  plaintifi's  in  error. 

A.  C.  Fuller  and  J.  Marsh,  for  the  defendants  in  error. 

Caton,  J.  On  the  17th  of  September,  1846,  Isaac  Tyson,  of 
Boone  county,  departed  this  life  intestate,  leaving  Mary  Tyson, 
his  widow,  and  William  Tyson,  an  only  brother,  who  resided  in 
England.  He  left  neither  children  nor  the  descendants  of  children. 

(a)    Tyler  v.  Tyler,  18  111.  R.,  151 ;  Cross  v.  Carey,  25  111.  R.,  562;  Lessly  v.  Lessly,  44  111.  R. 
630. 
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No  administration  was  taken  out  upon  the  estate,  but  the  widow 
paid  the  debts  out  of  the  personal  estate.     He  left  a  considerable 
real  estate  situated  in  Boone  county.     On  the  16th  of  August, 
1847,  Mary  Tyson  departed  this  life  intestate,  leaving  the  com- 
plainants her    only  heirs  at  law.      The  bill  alleges  that  Mary 
Tyson  did  not,  during  her  life  time,  elect  to  take  her  dower  in  the 
premises  of  which  her  husband  had  died  seized,  nor  did  she  in 
any  way  relinquish  her  inheritance  therein,  but  elected  to  take 
by  inheritance.     The  bill    also  claims  that  she  did,   upon  the 
decease  of  her  husband,  inherit  one  half  of  the  real  estate  and  all 
of  the  personal  estate  of  which  he  died  seized.     The  complain- 
ants claim  to  have  inherited  one  half  of  the  real  estate  from 
Mary  Tyson,  and  the  bill  seeks  a  partition  of  the  premises  ac- 
cording to  the  respective  rights  of  the  parties.     A  decree  was 
entered  according  to  the  prayer  of  the  bill,  and  the  case  is  brought 
here   by  William,  the  only  brother  of  Isaac  Tyson,  deceased, 
claiming  to  have  inherited  all  of  the  real  estate  of  which  his 
brother  died  seized,  subject  only  to  the  right  of  dower  in  the 
widow.     There  is  no  question  of  fact  controverted  in  the  case, 
except  as  to  an  alleged  election  made  by  the  widow  to  take  by 
inheritance  one  half  of  the  real  estate.     Upon  this  point,  there- 
fore, it  may  be  proper  to  avert  more  particularly  to  the  evidence. 
Mr.  Burgess,  an  attorney  at  law,   testifies  that  in  February, 
1847,  he  was  consulted  by  Mary  Tyson  in  relation  to  her  late 
husband's  estate,  and  that  he  prepared  for  her  a  letter  addressed 
to  the  defendant,  William  Tyson,  and  also  a  power  of  attorney 
for  him  to  execute,  authorizing  some  one  to  act  for  him  in  relation 
to  his  interest  in  the  said  estate.     These  he  gave  to  Mrs.  Tyson, 
who  took  them  away  with  her.  The  testimony  of  Mr.  Neely  shows 
that  he  mailed  this  letter  to  Liverpool,  the  place  of  residence  of 
William  Tyson,  to  whom    it  was    directed,  together   with  one 
written  by  him  and  signed  by  Mary  Tyson  to  her  brother-in-law 
on  the  same  subject,  inclosing  also  the  power  of  attorney  pre- 
pared by  Mr.  Burgess;  and  it  satisfactorily  appears  in  the  record, 
that  this  package  was  received  by  Mr.  Tyson  in  the  due  course 
of  mail.     In  the  letter  which  Mr.  Burgess  wrote,  he  professed  to 
act  as  the  legal  adviser  of  Mrs.  Tyson.     It  states  that  Isaac  Ty- 
son died  seized  of  the  real  estate  situate  in  Boone  county,  of 
92 
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which  a  description  was  sent ;  that  he  died  intestate,  leaving 
a  widow  but  no  descendants ;  and  that  in  such  case,  by  the  laws 
of  this  State,  the  widow  inherits  one  half  of  the  real  and  all  of 
the  personal  estate,  and  that  William  Tyson,  the  only  brother  of 
the  deceased,  would  inherit  the  other  half  of  the  real  estate.  It 
also  states  that  by  the  laws  of  this  State  aliens  may  inherit  and 
hold  lands.  It  suggests  that  William  Tyson  may  wish  to  dispose 
of  his  interests  in  the  premises,  or,  at  any  rate,  that  they  should 
be  divided ;  and  points  out  the  course  which  he  should  pursue, 
should  he  desire  to  do  so.  The  record  does  not  contain  a  copy 
of  the  letter  which  Mr.  Neely  wrote  for  Mrs.  Tyson  to  her  brother- 
in-law,  but  in  his  testimony  he  gave  the  substance  of  it  without 
objection.  Mr.  Neely  states  that  the  letter  which  he  wrote  con- 
tained in  substance  the  same  as  that  of  Mr.  Burgess.  He  sayH, 
"  I  wrote  to  him,  in  this  same  letter,  that  she  wanted  her  half  of 
the  land  in  controversy,  which  half  she  was  entitled  to.  Also,  in 
substance,  that  she  was  entitled  to  one  half  of  the  land,  and  he  to 
the  other  half;  and  if  he  was  disposed  to  give  her  the  other  half 
of  the  land,  the  papers  showed  how  it  was  to  be  done."  l^o 
preceedings  were  ever  instituted  in  any  court  by  Mary  Tyson 
for  the  purpose  of  making  any  election,  nor  for  any  other  pur- 
pose, from  which  an  election  in  that  mode  might  be  inferred ;  but 
if  it  was  competent  for  her  to  make  an  election  in  pais,  1  think 
the  proof  clearly  shows  that  she  did  make  such  election  with 
sufficient  distinctness.  She  wrote  to  the  other  heir,  "  that  she 
wanted  her  half  of  the  land."  By  this  she  certainly  expressed 
to  him,  who  was  the  only  other  person  interested,  that  it  was 
her  determination  and  design  to  take,  have,  and  enjoy  one  half 
of  the  land  of  which  her  husband  died  seized,  without,  it  is  true, 
manifesting  a  design  of  relinquishing  her  dower;  for  that  land 
was  the  subject  of  both  communications,  and  I  am  of  opinion 
that  if  the  widow  was  bound  to  elect  to  take  one  half  of  the  land, 
to  entitle  her  to  hold  it,  that  such  election  or  choice  might  be 
made  in  pais,  and  that  here  is  sufficient  evidence  of  such  election, 
which  was  brought  home  to  the  party  to  be  aflfected  by  the 
election,  and  who  was  entitled  to  the  other  half.  I  can  see  no 
necessity  for  the  expense  and  delay  of  a  formal  proceeding  in 
court  against  a  party  out  of  its  jurisdiction  and  resident  in  a 
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foreign  country,  for  the  purpose  of  signifying  to  him  who  alone 
could  be  interested  in  the  fact,  that  she  intended  to  take  one  half 
of  the  estate,  when  a  direct  communication  to  him  in  a  tangible 
form,  which  she  could  not  afterwards  contradict  or  retract,  of  her 
intention  and  choice,  had  been  given.  Such  a  notice  would  sub- 
serve a  much  more  beneficial  purpose  to  him  than  would  the 
mere  imaginary  notice  of  a  proceeding  in  some  court,  of  which, 
in  all  human  probability,  he  would  know  nothing.  If  she  must 
make  her  election  by  some  legal  proceeding,  it  may  well  be 
asked,  whether  the  Circuit  or  the  Probate  Court  is  the  proper 
forum,  or  in  what  court  she  should  proceed  ?  — what  sort  of  a 
suit  shall  be  instituted  ? — shall  it  be  in  chancery  or  at  common 
law  ? — who  shall  be  made  parties,  and  how  shall  they  be  brought 
into  court  ?  I  confess  that  I  should  feel  unable  to  give  safe 
advice  on  these  questions. 

But  we  think  the  rights  of  the  widow  stand  upon  higher 
grounds  than  that  of  any  election,  and  upon  those  grounds  we 
choose  to  place  our  decision. 

The  forty-sixth  section  of  our  statute  of  wills,  which  is  a 
re-enactment  of  the  forty-third  section  of  the  act  of  the  23d  of 
January,  1829,  provides  as  follows  :  "  When  there  shall  be  a 
widow,  and  no  child  or  children,  or  descendants  of  a  child  or 
children  of  the  intestate,  then  the  one  half  of  the  real  estate 
and  the  whole  of  the  personal  estate  shall  go  to  such  widow,  as 
her  exclusive  estate  forever,  subject  to  her  absolute  disposition 
and  control,  to  be  governed  in  all  respects  by  the  same  rules  and 
regulations  as  are  or  may  be  provided  in  cases  of  femes  sole." 
This  is  a  part  of  the  section  which  regulates  the  course  of 
descent  in  this  State;  and  by  it  we  all  agree  the  widow  ia 
made  the  heir  of  the  husband,  from  whom  she  inherits  the  one 
half  of  the  real  and  the  whole  of  the  personal  estate.  Upon  his 
decease,  the  title  immediately  vested  in  her,  as  much,  and  to  the 
same  extent,  as  did  the  other  half  in  the  other  heirs,  and  this 
too,  without  any  act  or  even  volition  on  her  part.  Nor  was  her 
right  to  dower  in  the  other  half  in  the  least  thereby  impaired  or 
abridged;  for  the  last  words  of  the  section  are,  "saving  to  the 
widow,  in  all  cases,  her  dower,  as  provided  by  law." 

That  such  are  the  provisions  of  the  old  law  is  too  plain  to 
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require  the  least  discussion ;  and  the  only  remaining  question 
that  we  shall  examine  is,  whether  this  provision  has  been  re- 
pealed bj  the  fifteenth  section  of  the  thirty -fourth  chapter  Rev. 
Stat,  entitled  "  Dower,"  That  section  was  first  introduced  into 
our  law  in  the  revision  of  1845,  in  which  was  re-enacted  the 
statute  first  quoted,  in  the  46th  section  of  chapter  109  Revised 
Statutes,  entitled  "  Wills."  The  15th  section  of  the  dower  act 
is  as  follows  :  "  If  a  husband  die  leaving  a  widow,  but  no  child- 
ren nor  descendants  of  children,  such  widow  may,  if  she  elect, 
have,  in  lieu  of  her  dower  in  the  estate  of  which  her  husband 
died  seized,  whether  the  same  shall  have  been  assigned  or  not, 
absolutely  in  her  own  right,  as  if  she  were  sole,  one  half  of  all 
real  estate  which  shall  remain  after  the  payment  of  all  just  debts 
and  claims  against  the  deceased  husband.  Provided,  that,  in 
case  dower  in  such  real  estate  shall  have  been  already  assigned, 
she  shall  make  such  new  election  within  two  months  after  being 
notified  of  the  payment  of  such  debts  and  claims  "  {a).  That  this 
section  was  introduced  into  the  Revised  Statutes  under  a  mis- 
apprehension as  to  what  the  widow's  rights  were,  as  secured  by 
the  former  law,  there  can  be  no  doubt.  The  manifest  object  of 
this  law  was  to  extend  the  rights  of  the  widow,  and  not  to  cur- 
tail them,  which  would  be  the  case  should  this  be  held  to  repeal 
the  former  law,  and  to  contract  them  within  the  limits  here  pre- 
scribed. This  section  was  introduced  with  the  evident  intention 
of  benefiting  the  widow,  and  not  for  the  purpose  of  injuring  her. 
The  phraseology  in  which  the  provisions  of  this  section  is  ex- 
pressed shows  that  it  was  enacted  for  the  benefit  of  the  widow, 
and  that  the  legislature  supposed  that,  without  it,  her  rights 
were  more  limited  than  with  it.  The  provision  is,  that  she  "  may, 
if  she  elect,  have,  in  lieu  of  dower,"  &c.  ]^ow  here,  it  will  be 
seen,  that  afiirmative  action  on  her  part  is  made  necessary  to 
give  efi*ect  to  the  law,  or  to  put  it  in  operation,  with  the  mani- 
fest expectation  that  the  advantages  presented  in  the  law  would 
be  suflicient,  in  certain  cases,  to  prompt  the  widow  to  make  the 
election ;  and  that,  when  she  did  not  think  it  to  her  advantage 
to  make  the  election,  or  rather  "  such  new  election,"  her  rights 
were  to  be  determined  by  the  law  as  it  st'jod  before.  The  pro- 
viso speaks  of  a   new    election,  which  presupposes  a  previous 

(*)    Btui-gii  V.  Ewing,  18  Ul.  R.,  ire. 


JCTNE  TEEM,  1852.  Y33 

Tyson  et  ux.  v.  Postlethwaite  et  al. 

election  to  have  been  made  to  take  dower,  by  which  it  was 
manifestly  supposed  slje  would  have  abandoned  or  relinquished 
her  inheritance.  Whereas,  as  we  have  already  seen,  that 
she  was  entitled  to  dower  and  the  inheritance ;  nor  was  any 
election  or  other  affirmative  action,  on  her  part,  required  to 
secure  to  her  these  rights,  but  they  were  cast  upon  her  by  force 
of  the  law  itself.  I^or  does  the  15th  section  of  the  chapter  con- 
cerning dower  make  any  allusion  to,  or  provision  concern- 
ing, the  personal  estate,  the  whole  of  which  she  inherits  under 
the  law  of  1829,  which  was  manifestly  overlooked  in  the  adop- 
tion of  the  new  law.  Had  it  been  the  intention  of  the  legisla- 
ture to  deprive  the  widow  of  this  or  any  other  right  already 
secured  to  her,  they  would  have  clearly  expressed  it  by  affirm- 
ative provisions,  and  not  left  it  to  doubtful  implication.  The 
provisions  of  the  fifteenth  section  are  not,  that  she  shall  have 
no  more  than  is  therein  provided  for  her;  but,  in  the  event 
she  elects  to  take  it,  she  shall  have  that  much.  Supposing  that 
there  was  no  law  authorizing  the  widow  to  take  both  dower  and 
one  half  of  the  real  estate,  and  apprehending  that  she  might, 
under  the  erroneous  supposition  that  there  were  debts  to  exhaust 
the  estate,  improvidently  elect  to  take  dower,  which  would  be 
unaffected  by  the  debts,  instead  of  the  one  half  of  the  real 
estate  which  would  be  left  after  the  payment  of  the  debts,  this 
provision  was  inserted,  authorizing  her  to  determine  which  she 
would  take,  after  she  was  enabled  to  determine,  upon  the  settle- 
ment of  the  estate  which  was  most  valuable  to  her.  Believing: 
that,  as  the  law  then  stood,  sound  policy  required  affirmative 
legislation  to  extend  the  widow's  rights,  the  law  was  passed 
granting  her  this  much,  when  it  is  by  no  means  certain  that,  had 
the  extent  of  her  previous  rights  been  fully  understood,  that  the 
legislature  would  have  felt  called  upon  to  take  from  her  what 
had  been  previously  secured,  and  limit  her  rights  to  what  was 
then  affirmatively  granted.  "We  ought  not  to  hold,  unless  com- 
pelled by  some  inflexible  rule  of  law,  that  the  legislature  have 
undesignedly  repealed  the  former  law,  and  thus  unintentionally 
abridged  the  widow's  right,  when  it  was  their  design  to  extend 
them.  In  this  statute  there  is  no  repealing  clause,  nor  any  ex- 
pression manifesting  any  design  to  repeal  or  limit  any  former 
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law ;    and  we  ought  not,  in  such  a  case,  to  hold  that  there  was 
a  repeal  bj  implication.     When  we  hold  a  statute  to  be  repealed 
bj  implication,  we  do  it  as  much  in  obedience  to  legislative  will 
as  where  it  is  repealed  by  an  express  provision  to  that  effect. 
The  mere  supposition  by  the  legislature,  to  be  inferred  from  a 
law  which  they  have  passed,  that  the  previous  law  is  different 
from  what  it  in  truth  is,  does  not  make  the  law  as  they  supposed 
it  was,  or  different  from  what  it  was  in  truth.     Because  there 
was  no  intention  to  repeal  the  former  law ;  and  because  there 
was  no  affirmative  provision  of  the  new  law,  which  could  not 
stand  while  the  old  law  continued  in  force,  there  was  no  repeal 
of  the  old  law,  the  provisions  of  which  the  legislature  had  over- 
looked.    This  principle   is  illustrated    in  the    opinion  of  Lord 
Chief  Justice  IS^orth  and  the  other  judges,  in  answer  to  a  ques- 
tion put  to  them  by  the  Privy  Council,  reported  by  Sir  Thomas 
Raymond,  at  page  397.     There  a  perpetual  law  had  been  passed, 
granting  certain  revenue  out  of  strong  liquors  ;  and  subsequently 
another  law  was  passed,  granting   the  same    revenue  for  two 
years  ;  and  it  was  held  that  the  last  law  did  not  repeal  the  first, 
but  that  the  latter  continued  after  the  expiration  of  the  former. 
"  According  to  the  case  of  the  prices  of  wine.  Hob.  215,  where, 
by  37  Henry  8,  chap.  23,  a  perpetual  law  was  made  for  settling 
prices  of  wine ;    then,  by  the  statute  of  5  Edward  6,  the  said 
perpetual    act  (through    the    inadvertence  of   parliament)  was 
continued,  amongst  other  acts,  till  the  end  of  the  parliament, 
which  continuance  was  resolved  to  be  idle  as  to  that  act ;  for  an 
affirmative  continuance  of  a  perpetual  statute  cannot  work  an 
abrogation  thereof"     The  copy  of  Hobart  which  we  have  does 
not  contain  a  full  report  of  this  case,  but  this  reference  to  it  may 
undoubtedly  be  relied  upon;  and  it  is  certainly  a  very  strong 
case  against  a  repeal  by  implication,  where  the  legislature  acted 
in  ignorance  of  the  provisions  of  the  former  law ;    for,  by  ex- 
pressly providing  that  the  old  law  should  continue  to  the  end  of 
the  parliament,  a  pretty  strong  implication  is  raised,  that  they 
did  not  intend  that  it  should  continue  longer.     But,  as  the  new 
law  was  designed  to  extend  the  provisions  of  the  old  one,  it 
should  not  be  held  to  restrict  them.     But  we  have  a  very  strong 
case  in  our  own  reports,  showing  that  a   law  passed  under  a 
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misapprehension  of  the  provisions  of  a  former  law,  does  not 
change  or  control  the  construction  of  the  former  law,  and  that, 
too,  when  the  new  law  was  of  the  highest  and  most  obligatory- 
character —  the  State  Constitution.  I  refer  to  the  case  of  Boon 
V.  Juliet,  1  Scam.  258.  Bj  virtue  of  the  territorial  laws,  the 
owners  of  slaves  were  authorized  to  introduce  them  into  this 
territory,  and  hold  them  to  service  here,  by  registering  those 
under  the  age  of  fifteen  years  with  the  clerk  of  the  Circuit 
Court;  but  those  over  that  age  were  required  to  enter  into  in- 
dentures with  the  master  before  the  same  clerk,  and  in  case  of 
their  refusal  to  do  so,  the  owner  was  allowed  a  certain  time  to 
remove  them  from  the  State.  And  the  territorial  laws  further 
provided,  that  children  born  of  registered  servants  should  serve 
the  owners  of  the  mothers, — males  till  the  age  of  thirty,  and 
females  till  the  age  of  twenty-eight  years.  No  provision,  how- 
ever, was  made  subjecting  the  children  of  registered  servants  to 
any  period  of  service  whatever.  Thus  stood  the  law  at  the 
time  of  the  adoption  of  our  first  Constitution,  in  1819.  The 
third  section  of  the  Sixth  article  of  that  Constitution  declared, 
that  both  the  registered  and  indentured  servants  should  serve 
out  the  time  appointed  by  their  contracts  of  indenture,  or  the 
laws  under  which  they  were  registered ;  but  it  provided,  that 
children  thereafter  born  of  either  class  of  servants  should  be- 
come free, —  the  males  at  the  age  of  twenty-one  years,  and 
females  at  the  age  of  eighteen  years.  Although  here  was  a 
pregnant  inference,  that  it  was  the  design  of  those  who  framed 
and  of  those  who  adopted  that  Constitution,  that  the  children  of 
both  classes  of  parents  should  serve  the  owners  of  their  mothers 
till  the  term  when  the  Constitution  provided  that  they  should  be- 
come free ;  yet  it  was  held  that,  as  the  Constitution  was  framed 
and  adopted  under  a  manifest  misapprehension  of  the  preexist- 
ing laws,  it  should  not  be  so  construed  as  to  subject  the  children 
of  registered  servants  to  the  term  of  service  contemplated  in  the 
constitution ;  and  this,  upon  the  ground  that  the  provision  in  the 
Constitution  was  designed  to  favor  the  children  of  registered 
and  indentured  servants,  and  that  it  should  not  be  construed  so 
as  to  prove  prejudicial  to  them.  The  court  said,  "  it  was  in- 
tended by   the   framers   of  the  Constitution  as  a  limitation  on 
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the  supposed  preexisting  right  of  the  master  to  the  service  of 
the  children  of  registered  servants  for  a  greater  period  of  time, 
and  designed  as  an  exception  in  favor  of  such  children,  founded, 
it  is  true,  on  the  mistaken  supposition  that,  under  the  territorial 
laws,  they  had  been  subjected  to  a  greater  period  of  service ; 
and  not  as  creating  a  liability  to  service,  and  rendering  a  class 
of  persons,  evidently  free  at  their  birth,  the  subjects  of  a  labor- 
ious and  extended  period  of  servitude.  It  is  most  manifest,  that 
this  proviso  was  framed  under  such  a  view,  and  intended  as  a 
mere  hmitation  on  the  imagined  right  of  the  master  to  the  ser- 
vice of  the  children."  It  must  be  remembered,  that  it  had 
already  been  decided,  in  the  case  of  Phebe  v.  Jay,  (Breese, 
207,)  that  it  was  competent  for  the  State  Constitution  to  reduce 
freemen  to  a  state  of  slavery ;  *  so  that  it  was  as  competent  for 
the  convention  to  make  slaves  of  the  children  of  registered  as 
of  indentured  parents  ;  and  that  the  only  question  before  the 
court  was  one  of  construction,  and  not  of  power.  The  words 
of  the  Constitution  under  consideration  were :  "  The  children 
hereafter  born  of  such  persons,  (indentured  or  registered  ser- 
vants,) negroes  or  mulattoes,  shall  become  free, —  the  males  at 
the  age  of  twenty  one  years,  and  the  females  at  the  age  of  eigh- 
teen years ;"  and  it  was  held  that  this  did  not  make  them  slaves, 
although  it  was  competent  for  the  Constitution  to  make  them 
so,  and  althought  it  was  the  manifest  expectation,  not  to  say 
intention,  of  the  convention,  that  the  children  of  both  classes 
of  persons  should  be  equally  bound  to  serve  the  prescribed  time. 
But  this  expression  of  intention  was  made  under  the  misappre- 
hension of  the  existing  rights  of  the  subjects  of  the  provision, 
and  with  the  design  of  relieving  them  from  a  supposed  existing 
burden,  and  not  with  the  design  of  inflicting  a  servitude  upon 
those  who  were  already  free. 

So,  in  the  case  at  the  bar,  the  legislature  adopted  the  fifteenth 
section  of  the  dower  act,  evidently  under  a  misapprehension  of 
the  extent  of  the  rights  already  guaranteed  by  law  to  the  widow, 
and  with  the  design  of  extending  and  not  abridging  them  {a).  This 

*  I  have,  on  former  occasions,  declined  assenting  to  this  principle,  and  am 
not  now  t  o  be  understood  as  approving  it. 
(a)  Turney  v.  Wilton,  86  lU.  R.,  395. 
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is  as  manifest  from  the  reading  of  the  act  as  if  it  had  stated  in  a 
preamble  that,  in  the  opinion  of  the  legislature,  the  rights  of 
widows  in  certain  cases  were  too  restricted ;  and  that  it  was  just 
and  proper,  in  such  cases,  that,  thereafter,  the  rights  of  the  widow 
should  be  so  extended  as  to  allow  her  to  elect  to  take,  instead  of 
her  dower,  the  one  half  of  the  real  estate  of  which  her  husband 
died  seized,  and  which  should  remain  after  the  payment  of  the 
debts,  and  that  she  should  have  a  reasonable  time  after  the  set- 
tlement of  the  estate  to  make  such  election  ;  and,  in  that  case, 
the  body  of  the  law  would  as  clearly  indicate,  as  it  now  does, 
the  intention  of  the  legislature,  to  prescribe  the  limits  of  the 
widow's  rights.  It  is  true,  that  such  a  preamble  might  be 
resorted  to,  to  aid  in  the  construction  of  the  law;  but  it  is  only 
for  the  purpose  of  ascertaining  what  considerations  moved  the 
legislature  in  its  passage  ;  and  when  those  considerations  can  as 
well  be  ascertained  from  the  body  of  the  law,  they  are  entitled 
to  the  same  influence  in  its  construction  as  if  they  had  been 
stated  in  a  preamble.  In  construing  a  statute,  we  must  con- 
sider the  mischief  designed  to  be  repressed,  and  the  remedy  in- 
tended to  be  given,  and  should  so  construe  it  as  to  repress  the 
mischief  and  to  advanc^^  the  remedy,  and  not  so  as  to  increase 
the  mischief  and  retard  the  remedy. 

In  the  case  of  the  servants  already  referred  to,  while  the  con- 
vention, supposing  they  M'ere  bound  to  serve  their  masters  from 
twenty-eight  to  thirty  years,  thought  best,  instead  of  abolishing 
the  service  altogether,  to  cut  it  down  to  eighteen  or  twenty-one 
years  ;  it  by  no  means  follows  that,  had  the  convention  been 
aware  of  the  fact,  that  they  were  bound  to  no  service,  they 
would  have  imposed  one,  to  the  same  extent  to  which  they  were 
willing  to  allow  a  supposed  existing  service  to  continue.  So, 
in  the  case  of  the  law  fixing  the  price  of  wine, —  supposing  that 
the  law  would  expire  sooner,  parliament  was  willing,  when 
called  upon  to  act  affirmatively,  to  extend  it  to  the  end  of  the 
parliament,  yet  it  did  not  follow  that,  had  the  lawmakers  observed 
that  the  law  was  already  perpetual,  they  would  have  been  willing 
to  limit  its  operation  to  the  same  term  to  which  they  afiirm- 
atively  extended  it.  And  the  same  remark  may  be  made  in  the 
case  of  the  revenue  granted  out  of  strong  liquors.  So,  in  this 
93 
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case,  while  the  legislature,  feeling  called  upon  to  extend  the 
rights  of  the  widow,  were  only  willing  to  go  so  far  as  to  allow 
her  to  take,  in  lieu  of  dower,  a  certain  portion  of  the  husband's 
estate  absolutely ;  it  by  no  means  follows  that,  had  they  been 
aware  that,  by  the  existing  laws,  she  had  even  greater  rights 
than  this  proposed  to  be  secured,  they  would  have  been  willing 
to  abridge  those  pre-existing  rights  to  the  measure  prescribed  in 
the  law  which  did  pass  under  a  misapprehension  of  those  pre- 
vious rights.  The  legislature  will  often  refuse  to  take  away  ex- 
isting rights,  which  they  would  not  be  willing  to  grant  if  they 
did  not  exist.  The  legislature  may,  no  doubt,  take  away  rights 
of  the  existence  of  which  they  are  not  aware ;  as  if,  in  this  case, 
they  had  said,  the  Mddow  shall  have  so  much,  and  no  more ;  but 
there  would  have  been  a  manifest  intention  either  to  abridge  or 
to  extend,  as  the  case  might  be,  and  to  fix  the  rule  of  right  irre- 
spective of  previous  provisions.  We  have  an  example  of  this 
in  the  9th  section  of  the  dower  act,  which  provides  that,  where 
a  jointure  has  been  provided  for  a  wife,  in  lieu  of  dower,  she 
may  elect  which  she  will  take,  "  but  she  shall  not  be  entitled  to 
both."  But  here,  the  legislature  have  granted  the  widow  certain 
rights  which  she  already  possessed,  but  have  not  said  she  shall 
have  no  others.  As  in  the  case  of  the  children  of  the  registered 
servants,  and  the  other  cases  referred  to,  the  design  of  the  law 
was  to  confer  a  benefit ;  and  it  should  not  be  so  construed  as  to 
work  an  injury,  there  being  no  restrictive  words  cutting  off  other 
rights  than  those  granted. 

But,  should  we  take  a  different  view  of  this  subject,  and  find 
an  intentional  conflict  between  these  two  sections,  found  in 
different  chapters,  the  rule  of  construction  prescribed  by  the 
Revised  Statutes  would  lead  to  the  same  practical  result,  admit- 
ting, as  insisted  by  the  defendants,  that  no  election  was  made. 
The  23d  section  of  the  90th  chapter  provides  as  follows :  "  If 
the  provisions  of  different  chapters  of  the  JRevised  Statutes  con- 
flict with  or  contravene  each  other,  the  provisions  of  each  chap- 
ter shall  prevail  as  to  all  matters  and  questions  growing  out 
of  the  subject-matter  of  such  chapter,"  The  109th  chapter  uf  Ke- 
vised  Statutes,  entitled  "  Wills,"  embraces  the  whole  subject  of 
the  disposition  of  estates  of  deceased  persons,  whether  testate 
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or  intestate,  except  only  the  subject  of  dower,  which  is  provided 
for  in  the  34th  chapter,  entitled  "  Dower,"  which  treats  of  that 
subject  alone,  except  where  others  are  incidentally  introduced 
as  inseparably  connected  with  dower.  The  subject-matter  of 
this  suit  is  the  inheritance,  and  not  dower,  and,  therefore,  pre- 
sents a  question  growing  out  of  the  subject-matter  of  chapter 
109  ;  and  by  the  rule,  as  above  quoted,  were  are  required  to  adopt 
the  rule  of  right,  which  is  given  in  the  48th  section  of  that 
chapter,  and  are  not  allowed  to  adopt  a  rule  to  be  found  in 
another  chapter,  treating  of  another  subject-matter.  By  the 
rule  prescribed  in  the  46th  section,  the  widow  inherited  the  one 
half  of  the  real  and  the  whole  of  the  personal  estate,  with  the 
right  of  dower  in  the  remainder  of  the  real  estate.  When 
called  upon  to  determine  a  question  of  inheritance,  it  is  plainly 
written  that  it  shall  be  determined  by  this  rule.  Were  this  suit 
for  dower,  then,  according  to  the  above  rule,  we  should  look  to 
the  provisions  of  the  34th  chapter  for  the  governing  rule  ;  and, 
by  the  15th  section  of  which,  she  would  be  entitled  to  dower 
without  any  election  whatever,  which  would  accord  with  the 
provisions  of  the  46th  section  of  the  109th  chapter,  where  the 
subject  of  dower  is  incidentally  mentioned,  merely  for  the  pur- 
230se  of  declaring,  that  the  taking  of  the  rights  previously 
granted  in  that  section  should  not  deprive  the  widow  of  the 
right  of  dower.  In  the  absence  of  an  election,  which  the  de- 
fendants insist  has  not  been  made  in  this  case,  the  widow  is 
entitled  to  dower,  which  it  is  said  shall  govern  when  a  question 
as  to  the  right  of  dower  is  depending ;  and  which  would  also 
be  the  rule  under  the  statute  of  wills.  Under  the  same  circum- 
stances, is  she  entitled  to  her  inheritance  by  the  statute  of  wills, 
which  is  required  to  govern  when  a  question  of  inheritance  is 
involved.  So  we  see,  that  by  adopting  the  rule  of  construction 
given  in  the  Revised  Statutes,  we  arrive  at  the  same  result,  and 
leave  the  15th  section  of  the  dower  act  without  any  practical 
operation  different  from  that  given  in  the  other  law. 

But  we  choose  to  place  our  decision  on  what  we  consider 
higher  and  more  substantial  grounds,  and  hold  that,  as  the  last 
act  was  passed  under  a  misapprehension  of  the  rights  of  the 
widow,  already  secured  under  existing  laws,  and  with  the  inten- 
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tion  of  conferring  more  rights  than  were  supposed  already  to 
exist,  the  legislature  have  not,  without  intending  so  to  do,  re- 
pealed or  restricted  the  operation  of  the  former  law.  The  old 
law  remains  unaftected  by  the  new,  and  according  to  its  provi- 
sions the  rights  of  the  parties  must  be  eniorced.  The  widow 
inherited  one  half  of  the  real  and  the  whole  of  the  personal  estate 
of  her  deceased  husband,  which  remained  after  the  payment  of 
his  debts,  as  her  individual  and  absolute  estate  ;  and  as  such, 
upon  her  decease,  it  descended  to  the  complainants,  who  are  her 
only  heirs  at  law,  according  to  the  provision  of  our  statute  regu- 
lating descents.  Such  was  the  decree  of  the  Circuit  Court, 
which  must  be  affirmed.  Judgment  affirmed. 

Treat,  C.  J.,  dissented. 


Elihu    Granger,    Appellant,    v.    The  Board  of    Trustees  of 
THE  Illinois  and  Michigan  Canal,  Appellees. 

APPEAL  FROM  COOK. 

A  party  who  leased  improved  canal  lots  from  the  canal  commissioners  in 
1841,  and  made  reparations  and  improvements  thereon  prior  to  the  1st  of 
December,  1842,  has  not  a  right  to  purchase  the  lots  at  their  appraised  val- 
ue, under  the  provisions  of  the  13th  section  of  the  act  of  the  21st  of  Febru- 
ary, 1843,  and  the  2d  sect,  of  the  act  of  the  4th  of  March,  1843. 

This  cause  was  heard  at  the  May  term,  1851,  of  the  Cook 
Circuit  Court,  before  H.  T.  Dickey,  Judge.  The  bill  was  dis- 
missed, and  an  appeal  taken  to  this  court. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court. 

E.  "W.  Tracy,  for  the  appellant. 

N.  H.  Purple  &  E.  C.  Larned,  for  the  appellees. 

Treat,  C.  J.  This  was  a  suit  in  chancery,  brought  by  Elihu 
Granger  against  The  Board  of  Trustees  of  the  Illinois  and 
Michigan  Canal.      The  bill  was  filed  in  May,  1849,  and  alleged. 
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in  substance,  that  complainant,  in  May,  1841,  took  possession 
of  lots  two,  three,  four  and  six,  in  block  four,  in  the  original 
town  of  Chicago,  and  has  ever  since  had  the  exclusive  pos- 
session of  the  same;  that  during  the  spring  and  summer  of 
that  year,  he  built  a  soot-house  on  lots  three  and  four,  also  a 
litrge  wooden  building  on  lots  two  and  three,  and  placed  therein 
an  engine  and  other  machinery,  and  put  in  operation  a  foundery 
and  finishing  shop,  also  a  building  of  wood  on  lot  two,  and  put 
two  forges  therein,  and  has  since  used  it  as  a  blacksmith's  shop ; 
that  during  the  year  1S41,  he  put  lots  three  and  four  in  culti- 
vation, and  has  since  continued  to  cultivate  the  same ;  that  he 
inclosed  lot  six,  which  he  has  since  used  as  a  yard  for  horses, 
and  for  stacking  hay  and  piling  lumber ;  that  he  took  up  his 
residence  on  lots  three  and  four,  in  1841,  and  resided  there  till 
184Y,  since  which  time  he  has  used  the  dwelling-house  standing 
thereon,  as  a  boarding-house  for  his  workmen ;  that  prior  to 
December,  1842,  he  built  a  large  out-building  on  the  lots,  an  ad- 
dition to  the  stable,  an  out-door  oven,  an  acqueduct  to  the  soot- 
house,  repaired  and  painted  the  dwelling-house,  added  a  portico 
and  kitchen  thereto,  made  new  fences,  and  sunk  a  well  and  con- 
structed an  acqueduct  from  the  river  to  the  same  ;  that  he  entered 
on  the  lots  with  the  intention  of  becoming  the  purchaser  thereof, 
and  has  expended  large  sums  of  money  in  making  permanent 
improvements  thereon  ;  that  the  lots  form  a  part  of  the  lands 
granted  by  the  United  States  to  the  State  of  Illinois,  to  aid  in 
the  construction  of  the  Illinois  and  Michigan  Canal,  and  were 
included  in  the  grant  made  by  the  State  to  the  board  of  trustees, 
and  have  been  appraised  at  the  sum  of  $11,450;  that  complain- 
ant has  the  right  to  purchase  the  lots  at  their  appraised  value, 
by  virtue  of  the  13th  section  of  the  act  of  the  21st  of  February, 
1843,  and  the  2d  section  of  the  act  of  the  4th  of  March,  1843  ; 
that,  on  the  10th  of  May,  1849,  he  made  apphcation  to  the  trus- 
tees to  purchase  the  lots,  presented  full  proof  to  his  right  of  pre- 
emption, and  tendered  the  amount  of  the  appraisement,  but  the 
trustees  refused  the  application,  and  are  about  to  sell  the  lots  at 
public  auction.  And  the  bill  prays  that  the  trustees  may  be 
compelled  to  convey  the  lots  to  the  complainant,  on  payment  of 
the  appraised  value.  An  injunction  was  granted,  restraining 
the  trustees  from  otherwise  disposing  of  the  lots. 
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The  answer  admits,  that  the  lots  are  a  part  of  the  canal  pro- 
perty, and  were  appraised  at  the  amount  stated  ;  that  complain- 
ant entered  into  possession  of  the  lots  in  1841,  and  has  since 
retained  possession  of  the  same,  and  made  improvements 
thereon ;  that  he  applied  to  purchase  the  lots,  and  offered 
to  pay  the  appraised  value ;  and  that  the  application  was 
refused,  and  the  trustees  intend  to  sell  the  lots  at  public  auction. 

The  answer  alleges,  that  in  the  year  1835,  the  canal  commis- 
sioners, at  an  expense  of  $2,500,  inclosed  the  lots  with  a  sub- 
stantial fence,  put  up  two  stables,  and  erected  a  canal  office,  and 
that  the  same  were  used  for  canal  purposes,  until  November, 
1837  ;  that  the  commissioners  then  rented  the  premises  to  H.  L. 
Rucker,  who  occupied  them  till  1841 ;  that  the  complainant 
then  acquired  the  possession  of  the  lots,  with  the  permission  of 
the  canal  commissioners,  under  an  agreement  to  pay  them  rent 
therefor ;  that  in  September,  1845,  complainant  leased  the  pre- 
mises of  the  trustees  for  two  years,  at  an  annual  rent  of  $225 ; 
that  he  paid  a  portion  of  the  rent  and  the  trustees  hav^e  reco- 
vered judgment  against  him  for  the  balance  of  the  rent  at  that 
rate,  up  to  the  26th  of  June,  1849  ;  that  complainant  received 
the  possession  of  the  lots  as  tenant,  and  continued  in  possession 
as  such,  and  made  the  improvements  for  his  temporary  conven 
ience,  and  for  the  purpose  of  carrying  on  his  busines  ;  and  the 
answer  denies  that  complainant  went  into  possession  with  a  de 
sign  of  becoming  the  purchaser  of  the  lots,  or  that  he  has  any 
right  of  pre-emption  to  the  same.  There  was  a  replication  to 
the  answer. 

It  appeared,  in  evidence,  that,  in  1835,  the  canal  commission- 
ers inclosed  the  lots  with  a  substantial  board  fence,  and  erected 
a  house  and  two  stables  thereon;  the  house  was  used  for  a 
canal  office,  the  stables  for  the  canal  horses,  and  the  other  parts 
of  the  lots  for  a  garden  and  pasture ;  the  premises  were  thus 
used  for  canal  purposes  until  November,  1837,  when  the  canal 
office  was  changed  to  Lockport,  and  the  lots  were  leased  to  H. 
L,  Rucker,  who  occupied  them  as  tenant  till  1841 ;  the  improve- 
ments on  the  lots  were  then  worth  about  $1,000.  Eucker  made 
repairs  and  improvements  at  the  cost  of  $150.  In  1841,  the 
complainant  rented  the  premises  from  the  canal  commissioners, 
and  went  into  possession  of  the  same,  which  he  has  ever  since 
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retained  ;  prior  to  November,  1842,  complainant,  at  an  expense 
of  about  $1,500,  made  various  improvements  on  the  lots,  con- 
sisting of  a  blacksmith's  shop,  in  which  were  two  forges  and  a 
vice-bench,  a  coal-house,  a  soot-house,  a  large  building  for  a 
founderj  and  machine-shop  in  which  was  a  steam-engine  on 
a  stone  foundation,  a  well  and  aqueduct  connecting  it  with  the 
river,  some  new  fencing,  a  porch  and  kitchen,  a  side-walk,  and 
repairs,  painting,  plastering  and  papering  of  the  canal  office, 
which  he  occupied  for  a  dwelling  house ;  since  that  time  he  has 
resided  on  the  premises,  and  carried  on  his  business  there.  He 
executed  the  following  paper :  "  Jacob  Fry,  acting  commissioner 
of  the  Illinois  and  Michigan  Canal,  is  hereby  authorized  and  re- 
quested to  take  out  of  the  back  money  due  on  section  forty-six 
of  said  canal,  or  any  other  monej^  due  for  work  on  said  section, 
the  sum  of  two  hundred  dollars,  which  sum  is  for  rent  of  the 
old  canal  office  at  Chicago,  up  to  the  first  of  November,  1843. 
Lockport,  Nov.  11th,  1843.  Elihu  Granger."  On  the  4th  of 
September,  1845,  a  lease  was  executed  by  the  trustees  and  com- 
plainant, by  the  terms  of  which  the  trustees  leased  the  lots  to 
complainant  for  two  years  from  the  26th  of  June,  1845,  and 
complainant  agreed  to  pay  them  an  annual  rent  ef  $225,  in 
half-yearly  instalments.  The  lease  contained  this  stipulation  ; 
"Audit  is  expressly  understood,  that  the  party  of  the  second 
part  does  not  hereby  waive  any  preemption  right  he  may  have 
in  the  above  premises  or  any  part  thereof."  The  first  half-year's 
rent  was  paid  when  due,  and  judgments  have  been  recovered  for 
all  of  the  rent  due  at  that  rate  up  to  the  26th  of  June,  1849, 
part  of  which  have  been  paid. 

On  the  final  hearing  of  the  case,  the  Circuit  Court  dissolved 
the  injunction,  and  dismissed  the  bill ;  and  the  complainant 
prosecuted  an  appeal  to  this  court. 

The  13th  section  of  the  act  of  the  21st  of  February,  1843,  is  as 
follows :  "  Provided,  that  in  all  cases  where  improvements  were 
made  upon  the  said  canal  lands  or  lots,  previous  to  the  first  day  of 
February,  eighteen  hundred  and  forty-three,  the  owner  of  such 
improvements  shall  be  entitled  to  purchase  the  said  lands  or  lots 
on  which  said  improvements  are  situated,  at  an  appraisement 
to  be  made  as  aforesaid,  without  reference  to  said  improve- 
ments. 
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The  2d  section  of  the  act  of  the  4th  of  March,  1843,  pro- 
vides, that  "  Any  settler  on  canal  lands  who  has  not  made  his 
improvements  previous  to  the  first  day  of  December,  J  842,  shall 
not  be  entitled  to  the  preemption  rights  granted  by  the  pro- 
visions of  an  act  for  the  completion  of  the  Illinois  and  Michi- 
gan Canal.     Approved  February  21st,  1843." 

In  our  opinion  these  provisions  must  be  so  construed  as  to 
apply  only  to  cases  where  persons  entered  on  vacant  and  unap- 
propriated canal  lands,  and  made  valuable  improvements  thereon 
prior  to  the  first  day  of  December,  1842.  It  is  indeed,  immate- 
rial, whether  a  party  entered  as  a  trespasser  or  under  a  license 
from  the  canal  commissioners.  But  he  must  have  acquired  the 
possession  for  the  purpose  of  making  a  settlement  on  the  land, 
and  with  the  intention  of  purchasing  the  same  Avhen  it  should 
be  offered  for  sale.  Such  a  party  could  properly  be  considered 
as  a  settler,  and  the  owner  of  the  improvements  put  upon  the 
land.  The  right  of  preemption  is  confined  to  settlers  and 
owners  of  improvements.  The  term  settler,  denotes  one  who 
has  personally  and  in  his  own  right,  occupied  and  improved 
canal  land,  or  caused  it  to  be  occupied  and  improved  by  an- 
other for  his  benefit ;  and  the  term  owner  applies  not  only  to  a 
settler,  but  to  one  succeeding  to  the  rights  of  a  settler,  by  the 
purchase  of  his  improvements.  The  sole  object  of  these  provi- 
sions was  to  secure  to  the  settler  or  his  assignee  the  benefit  of 
the  improvements,  by  allowing  him  to  purchase  the  land  at  a 
valuation  made  irrespective  of  the  improvements.  He  has  the 
privilege  of  purchasing  the  land  on  which  his  improvements 
are  situated  for  what  it  would  be  worth,  if  no  settlement  had 
been  made  upon  it.  This  was  the  entire  scope  and  design  of 
these  provisions.  And  no  broader  construction  was  given  them, 
in  the  case  of  The  Trustees  v.  Brainard,  12  111.  487.  It  was 
not  the  intention  of  the  legislature,  that  a  party  should  acquire 
a  right  of  preemption  to  lands  set  apart  or  reserved  for  canal 
purposes.  Nor  was  it  intended,  that  an  agent  or  servant  of  the 
State,  intrusted  with  the  possession  of  improved  canal  lands, 
should  be  permitted  to  purchase  the  same  at  the  appraised  value, 
and  thereby  obtain  the  benefit  of  improvements  made  at  the  ex- 
pense of  the  canal  fund,  as  well  as  the  advantage  of  an  increase 
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of  value  beyond  the  appraisement,  merely  because  he  had  made 
repairs  or  put  improvements  on  the  property  for  his  own  con- 
venience. Nor  was  it  designed,  that  a  lessee  of  improved  canal 
lands  should  accomplish  the  same  result,  because  he  had  made 
reparations  to  the  demised  premises,  or  put  fixtures  or  other  im- 
provements thereon,  for  purposes  of  trade  or  manufacture.  It 
was  the  settled  purpose  of  the  legislature,  that  the  canal  lands 
should  be  exposed  to  sale  at  public  auction,  so  that  the  State 
might  realize  the  full  benefit  of  any  advance  upon  the  appraise- 
ment. And  that  is  the  only  mode  in  which  canal  lands  can  be 
purchased,  except  where  a  right  of  pre-emption  exists  in  favor 
of  a  settler  or  his  assignee,  as  before  indicated.  This  right  to 
purchase  at  the  appraisement,  forms  the  only  exception  to  the 
general  mode  of  disposing  of  the  canal  lands ;  and  a  party 
claiming  the  right,  ought  clearly  to  show  that  he  is  within  the 
exception.  It  remains  to  be  considered,  whether  the  complain- 
ant occupies  such  a  position. 

As  early  as  the  year  1835,  the  lots  in  question  were  set  apart 
for  canal  purposes.  The  same  were  improved  by  the  canal 
commissioners,  and  occupied  by  them  until  the  canal  oflSce  was 
removed  from  Chicago.  Although  the  lots  were  no  longer  actu- 
ally used  for  canal  purposes,  the  improvements  were  not  aban- 
doned or  rehnquished  by  the  commissioners.  On  the  contrary, 
they  leased  the  premises  to  Rucker,  and  received  compensation 
for  the  use  of  the  improvements.  The  improvements  made  by 
him  became  the  property  of  the  State,  inasmuch  as  he  did  not 
remove  them  before  he  gave  up  the  possession.  In  1841,  the 
complainant  leased  the  lots  from  the  canal  commissioners,  and 
from  that  time  he  occupied  them  as  tenant,  paying  rent  therefor. 
In  a  legal  sense,  his  possession  was  the  possession  of  the  State. 
He  did  not  occupy  the  premises  in  his  own  right,  but  as  the 
tenant  of  the  State.  Under  these  circumstances,  he  made 
repairs  for  his  own  convenience,  and  erected  additional  improve- 
ments, for  the  purpose  of  carrying  on  his  business.  He  made 
the  reparations  and  improvements,  as  the  lessee  of  the  lots,  and 
not  as  a  settler.  Improvements  put  on  demised  premises  by  a 
tenant,  to  promote  his  convenience,  or  for  the  purposes  of  trade 
or  manufacture,  and  which  can  be  detached  without  material 
94 
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injury  to  the  estate,  may  be  removed  by  him  during  the  term. 
If  not  removed  before  he  surrenders  the  possession,  they  become 
the  property  of  the  landlord.  The  complainant  made  the  im- 
provements with  reference  to  his  right  as  a  tenant  to  remove 
them,  and  not  with  the  design  of  acquiring  a  right  of  pre- 
emption to  the  lots.  And  he  may  yet  assert  this  right  of  remo- 
val before  he  quits  the  premises.  He  cannot  be  regarded  as  a 
settler  on  the  lots,  for  they  were  occupied  and  improved  long 
before  he  obtained  the  possession.  Nor  is  he,  in  any  sense,  the 
owner  of  the  improvements  made  by  the  canal  commissioners 
and  Rucker,  for  he  never  acquired  any  interest  in  them,  by  pur- 
chase or  otherwise.  These  improvements  have  never  been 
abandoned  by  the  State,  but  on  the  other  hand,  have  always 
been  claimed  and  treated  as  part  of  the  canal  property,  by  the 
canal  commissioners  and  their  successors,  the  board  of  trustees. 
The  complainant  did  not  enter  on  the  lots  for  the  purpose  of 
making  a  settlement,  nor  with  the  view  of  acquiring  a  perma- 
nent residence  thereon.  He  obtained  the  possession  of  improved 
premises  as  a  tenant,  and  for  the  purpose  of  a  temporary  occu- 
pancy only.  He  must  rely  on  his  right  to  take  away  the  im- 
provements erected  by  him,  or  trust  to  the  chances  of  obtaining 
the  lots  at  public  sale. 

The  decree  is  affirmed.  Decree  affirmed. 


Luke  Woods,  Plaintif  in  Error.^  v.  John  Devin,  Defendant  in 

Error. 

ERROR  TO  PEORIA. 

A  common-carrier  of  passengers,  by  receiving  the  baggage  of  a  traveler  who 
has  engaged  his  passage,  becomes  immediately  responsible  for  its  safe  deliv- 
ery at  the  place  of  destination. 

A  common-carrier  of  passengers  is  liable  for  the  loss  of  a  pocket-pistol  and  a 
pair  of  duelling-pistols,  contained  in  a  carpet-bag  of  a  passenger,  which  is 
stolen  out  of  the  possession  of  the  carrier. 

This  was  an  action  on  the  case    brought    by  Devin  against 
Woods  in  the  Circuit  Court  of  Peoria  county.      A  trial  was  had 
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in  that  court  May  20,  1852,  which  resulted  in  a  verdict  for  the 
plaintiff.  The  facts  of  the  case  are  fully  stated  in  the  opinion 
of  the  court. 

H.  O.  Meeriman,  for  plaintiff  in  error. 

As  to  the  liability  of  a  common-carrier  for  the  baggage  of  a 
passenger,  see  9  Wend.  85. 

N.  H.  Purple,  for  defendant  in  error. 

Cited  1  Wheaton's  Selwyn's  N.  P.  801,  note  1  ;  10  Ohio  R. 
150;  9  Wend.  115  ;  2  Story's  C.  C.  R.  35 ;  Story  on  Bailm.  362  ; 
3  Watts  &  Serg.  R.  25;  12  Mete.  R.  47;  21  Wend.  354;  Clark 
V.  Spence,  10  Watts,  337  ;  Brighara  v.  Rodgers,  fi  Watts  & 
Serg.  499;  Laingv.  Colden,  8Barr,  481. 

Treat,  C.  J.  This  was  an  action  on  the  case  brought  by 
Devin  against  Woods.*  The  declaration  alleged,  in  substance, 
that  the  plaintiff,  on  the  7th  of  August,  1851,  delivered  on 
board  the  steamboat  Governor  Briggs,  then  lying  at  Peoria,  and 
owned  by  the  defendant  and  used  by  him  in  the  transportation 
of  passengers  and  freight  on  the  Illinois  River  between  Peoria 
and  La  Salle,  a  carpet-bag  containing  one  case  of  duelling- 
pistols,  one  pocket-pistol,  and  various  articles  of  wearing  appa- 
rel, of  the  value  of  $200,  to  be  carried  on  said  boat  from  Peoria 
to  La  Salle  for  a  certain  reward,  and  that  the  defendant  received 
the  same  for  the  purpose  aforesaid;  yet  the  defendant,  not  re- 
garding his  duty  in  the  premises,  did  not  deliver  the  carpet-bag 
and  contents  at  La  Salle,  but,  on  the  contrary,  lost  the  same. 
The  plea  was,  not  guilty. 

It  appeared,  in  evidence,  that  on  the  7th  of  August,  1851,  the 
plaintiff  was  about  to  take  a  journey  from  Peoria  to  the  city  of 
Xew  York,  and  engaged  his  passage  for  La  Salle  in  the  steam- 
boat Governor  Briggs,  then  owned  by  the  defendant,  and  run  by 
him  on  the  Illinois  River  between  Peoria  and  La  Salle  for  the 
conveyance  of  passengers  and  freight;  that  the  plaintiff  sent  his 
trunk  and    carpet-bag  to  the   boat  as  she  was  about    to  leave 
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Peoria  for  La  Salle,  and  the  same  were  received  on  board  bj 
the  direction  of  the  defendant ;  that  the  plaintiff  left  the  boat 
temporarily,  and  while  absent  on  shore  the  carpet-bag  was 
stolen  and  rifled  of  its  contents,  and  the  same  were  never  reco- 
vered by  him ;  that  he  did  not  proceed  on  his  journey  in  conse- 
quence of  the  loss  of  the  carpet-bag ;  that  the  plaintiff  did  not 
pay  his  fare  for  the  passage,  nor  was  there  any  express  contract 
for  the  carriage  of  the  trunk  and  carpet-bag  ;  that  the  carpet-bag 
contained  articles  of  wearing  apparel  of  the  value  of  $36,  a  pair 
of  duellinq^-pistols  of  the  value  of  $25,  and  a  pocket-pistol  of  the 
value  of  $15. 

The  court  refused  to  give  the  following  instructions  asked  by 
the  defendant :  "  That  if  the  carpet-bag  was  merely  baggage  as 
is  usual  for  passengers  to  carry,  and  was  designed  as  such  by 
the  plaintiff,  the  plaintiff  cannot  recover  under  this  declaration, 
and  the  jury  will  find  for  the  defendant.  If  the  carpet-bag  was 
for  the  purpose  and  use  of  carrying  clothing,  &c.,  the  plaintiff 
cannot  recover  for  the  contents  of  the  bag,  except  for  such  arti- 
cles as  are  usually  carried  by  travelers  ;  and  the  jury  are  the 
judges  whether  or  not  the  pistols  mentioned  are  usually  a  por- 
tion of  the  baggage  of  a  traveling  gentleman,  and  if  not,  the 
jury  will  not  allow  any  amount  for  the  pistols." 

The  jury  found  the  issue  in  favor  of  the  plaintiff,  and  assessed 
his  damages  at  $73.75.  The  court  overruled  a  motion  for  a 
new  trial,  and  gave  judgment  on  the  verdict. 

A  common-carrier  of  passengers  is  responsible  for  the  baggage 
of  a  passenger.  His  duty  in  this  respect  is  the  same  as  that  of 
a  common-carrier  of  goods ;  and  he  can  only  excuse  himself  for 
the  non-delivery  of  the  baggage  of  a  passenger  by  showing  that 
it  was  lost  by  the  act  of  God  or  of  the  public  enemy.  His 
responsibility  commences  when  the  baggage  is  delivered  to  him 
or  his  authorized  agent.  The  Camden  aad  Amboy  Railroad  v. 
Belknap,  21  Wend.  354.  His  compensation  for  carrying  the 
baggage  is  included  in  the  fare  of  the  passenger.  The  Orange 
County  Bank  v.  Brown,  9  Wend.  85  ;  Hawkins  v.  Hoffman, 
6  Hill,  586.  Prepayment  of  the  fare  is  not  necessary  in  order  to 
charge  the  carrier  for  the  loss  of  the  baggage.  The  Citizens' 
Bank  v.  The  Nantucket  Steamboat   Company,  2  Story's  R.  16. 
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He  lias  a  remedy  by  action  on  the  implied  contract  of  the 
passenger  to  pay  the  customary  fare  ;  and  he  has  also  a  lien  on 
the  baggage,  which  he  is  not  compelled  to  deliver  until  the  fare 
is  paid.  Angell  on  Carriers,  §  375  ;  Story  on  Bailments,  §  604. 
By  not  requiring  the  fare  to  be  paid  in  advance,  he  relies  for  re- 
muneration on  the  remedies  indicated. 

In  the  present  case,  the  defendant  M^as  a  common-carrier  of 
passengers.  The  plaintiff  engaged  a  passage  to  La  Salle,  and 
sent  his  baggage  to  the  boat.  The  moment  it  was  received  on 
board  the  defendant  became  responsible  for  its  safe  delivery  at 
the  port  of  destination,  loss  occasioned  by  inevitable  accident  or 
the  public  enemies  only  excepted.  The  carpet-bag  was  stolen 
from  the  boat  and  never  recovered  by  the  plaintiflP.  Loss  by 
theft  is  not  within  either  of  the  exceptions  to  the  risk  of  a 
common-carrier.  The  defendant  is  therefore  chargeable  with 
the  value  of  the  articles  in  the  carpet-bag,  unless  they  are  not  to 
be  regarded  as  forming  a  part  of  the  baggage  of  a  traveler.  It 
is  conceded  that  the  articles  of  wearing  apparel  were  properly 
baggage;  and  the  only  question  is  in  respect  to  the  pistols. 
"What  constitutes  the  baggage  of  a  traveler,  for  the  loss  of 
which  a  common-carrier  is  liable,  is  a  question  of  some  practical 
importance,  and  one  that  has  been  much  considered  in  reported 
cases.  It  is  argued  in  all  the  cases  that  the  term  baggage  in- 
cludes the  wearing  apparel  of  the  traveler.  In  the  Orange 
County  Bank  v.  Brown,  supra,  the  trunk  of  a  passenger  contain- 
ing $11,250  in  money  belonging  to  the  bank  was  lost;  and  the 
bank  sought  to  recover  the  amount  of  the  carrier,  on  the  ground 
that  it  was  part  of  the  baggage  of  the  passenger.  But  the 
court  decided  that  the  money  did  not  fall  within  the  term  bag- 
gage ;  and  that  the  attempt  to  carry  it  free  of  reward  under 
cover  of  baggage  was  an  imposition  on  the  carrier.  In  Pardu 
V.  Drew,  25  Wend.  457,  where  a  trunk  containing  valuable 
merchandise,  and  nothing  else,  was  taken  on  board  of  a  boat  by 
a  passenger,  and  deposited  with  the  ordinary  baggage,  it  was 
held  that  the  carrier  was  not  chargeable  for  its  loss.  In  Haw- 
kins V.  Hoffman,  supra,  it  was  decided  that  the  term  "baggage  " 
did  not  embrace  samples  of  merchandise  carried  by  a  passenger 
in  his  trunk  for  the  purpose  of  enabling  him  to  make  bargains 
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for  the  sale  of  goods.  In  Cole  v.  Goodwin,  19  "Wend.  251,  and 
Weed  V.  The  Saratoga  and  Schenectady  Kailroad  Company, 
lb.  534,  the  court  held  that  a  carrier  was  liable  for  money  in 
the  trunk  of  a  passenger  not  exceeding  a  reasonable  amount  for 
traveling  expenses.  In  Jones  v.  Yoorhees,  10  Ohio,  145,  a  car- 
rier was  made  liable  for  the  value  of  a  gold  watch  lost  from  the 
trunk  of  a  passenger.  In  McGill  v.  Rowand,  3  Barr,  451,  the 
husband  was  permitted  to  recover  of  the  carrier  the  value  of  his 
wife's  jewelry  which  had  been  taken  from  her  trunk  on  the  coach 
in  which  she  was  a  passenger.  In  Porter  v.  Hildebrand,  2  Har. 
129,  the  court  held  that  a  carpenter  might  recover  from  a  car- 
rier the  value  of  tools  contained  with  clothing  in  his  trunk, 
which  the  carrier  had  lost,  the  jury  having  found  that  they  were 
the  reasonable  tools  of  a  carpenter. 

The  principle  of  the  authorities  is,  that  the  term  "  baggage  " 
includes  a  reasonable  amount  of  money  in  the  trunk  of  a  pas- 
senger intended  for  traveling  expenses,  and  such  articles  of  ne- 
cessity and  convenience  as  are  usually  carried  by  passengers  tor 
their  personal  use,  comfort,  instruction,  amusement,  or  protec- 
tion ;  and  that  it  does  not  extend  to  money,  merchandise,  or 
other  valuables,  although  carried  in  the  trunks  of  passengers, 
which  are  designed  for  different  purposes.  And  regard  may 
with  propriety  be  had  to  the  object  and  length  of  the  journey, 
the  expenses  attending  it,  and  the  habits  and  condition  in  life  of 
the  passenger.  A  more  definite  rule  cannot  well  be  laid  down. 
The  remarks  of  Bunson,  J.,  in  Hawkins  v.  Hoffman,  supra  are 
pertinent.  He  says,  "  It  is  undoubtedly  diflScult  to  define  with 
accuracy  what  shall  be  deemed  baggage  within  the  rule  of  the 
carrier's  liability.  I  do  not  intend  to  say  that  the  articles  must 
be  such  as  every  man  deems  essential  to  his  comfort ;  for  some 
men  carry  nothing,  or  very  little,  with  them  when  they  travel, 
while  others  consult  their  convenience  by  carrying  many 
things.  Nor  do  I  intend  to  say  that  the  rule  is  confined  to  wear- 
ing apparel,  brushes,  razors,  writing  apparatus,  and  the  like, 
which  most  persons  deem  indispensable.  If  one  has  books  for 
instruction  or  his  amusement  by  the  way,  or  carries  his  gun  or 
fishing-tackle,  they  would  undoubtedly  fall  within  the  term 
'baggage,'  because  they  are  usually  carried  as  such." 
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We  think  the  articles  in  question  formed  a  part  of  the  bag- 
gage of  the  plaintiff,  and  as  such  come  within  the  risk  of  the 
carrier.  Thej  were  not  carried  for  purposes  of  sale  or  traffic,  but 
for  the  personal  use  and  protection  of  the  passenger  ;  and  it  is 
not  unusual  for  such  articles  to  be  carried  in  the  trunks  of  tra- 
velers {a). 

There  was  no  substantial  variance  between  the  declaration 
and  the  evidence.  The  declaration  alleged  that  the  defendant 
received  the  carpet-bag,  to  be  carried  from  Peoria  to  La  Salle 
for  a  reward.  The  proof  clearly  sustained  the  averment.  It  in- 
deed showed  in  addition,  that  the  plaintiff  engaged  a  passage 
for  the  same  destination,  and  that  he  had  other  baggage.  But 
as  the  only  cause  of  complaint  against  the  defendant  was  the 
loss  of  the  carpet-bag,  it  was  not  necessary  to  state  the  addi- 
tional matter  in  the  declaration,  especially  in  an  action  on  the 
case  for  the  breach  of  the  common-law  duty  of  the  carrier.  It 
might  perhaps  be  otherwise  in  an  action  of  assumpsit  on  the 
contract  of  the  carrier.  See  Weed  v.  The  Saratoga  and  Sche- 
nectady Railroad  Company,  supra. 

The  judgment  is  affirmed.  Judgment  affirirned, 

(o)  Woodbury  v.  Frink,  14  111.  K.,  279  ;  Davis  v.  Michigan  &c.  K.  R.,  22  111.  R.,  278;  Parmiee 
V.  Fischer,  22  111.  212. 
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ABATEMENT. 

See  Misnomer. 

ACTION. 

1.  A  covenant  never  to  sue  may  be  pleaded  in  bar ;  but  a  covenant  not  to  sue 
for  a  limited  time  cannot  be  pleaded  in  bar  of  an  action  brought  before  such 
time  has  expired.  In  such  case  the  remedy  is  by  action  for  breach  of  the 
covenant.     Guard  v.  Whiteside,  7. 

2.  The  courts  of  this  State  will  give  the  same  faith  and  credit  to  judicial  pro- 
ceedings had  in  other  States,  as  are  given  to  them  in  such  States.  McJilton  v. 
Lorn,  486. 

3.  The  pendency  of  a  suit  in  one  State,  cannot  be  pleaded  in  bar  or  abatement 
of  a  second  action  in  another  State,  between  the  same  parties  and  for  the 
same  cause  of  action.     Ibid. 

A.  The  pendency  of  a  writ  of  error  cannot  be  pleaded  in  abatement  of  another 
action  in  the  same  State,  unless  the  writ  of  error  operates  as  a  supersedeas, 
nor  even  then  if  the  writ  of  error  was  sued  out  after  the  commencement  of 
the  second  action.    Ibid. 

See  Appeal,  21.    Banks,  1,  2.    Practice,  10-12. 

ACTION  ON  THE  CASE. 
See  Negligence. 

AFFIDAVIT. 

See  Attachment.    Continuance,  1-3.    Replevin,  1,  2. 

AGENT. 

1.  If  a  demand  of  property  is  made  by  an  agent,  unless  the  person  on  whom 
it  is  made  has  such  evidence  of  the  authority  of  the  agent  to  make  the  de- 
mand, as  would  satisfy  a  prudent  man,  he  is  not  bound  to  notice  it.  Ingalls 
V.  Bulkley,  315. 

2.  The  question  of  authority  of  an  agent  is  proper  to  be  submitted  to  the  jury. 
Ibid. 

95  ■  . 
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AMENDME^'T. 

1.  The  Circuit  Court  is  invested  with  discretion,  to  allow  amendments  to  a 
bill  in  chancerv  at  any  stage  of  the  cause.  Jt-fftmon  County  v.  Ferguson  et 
id.  33. 

2.  The  practice  of  amending  aflBdavits  for  a  continuance  is  discountenanced. 
McBain  \.  Enloe,  76. 

3.  AmcndniL-nts  will  be  allowed  in  proceedings  in  chancery,  at  the  discretion 
of  the  court.     McArtee  v.  Engart.  242. 

4.  The  Circuit  Court  may,  on  an  appeal  from  a  justice  of  the  peace,  allow  an 
amendment  of  th-.-  original  summons;  especially  if  theri-  is  any  thing  in 
the  proceeding?  to  amend  by.     Mons  \.  Flint  ft  al.  570. 

■1  A  mistake  inthe  Christian'name  of  a  plain  tifi"  may  be  amended.     Ibid. 

See  BoxD.  6,  0.  in.     Replevin.  2. 
APPEAL. 

1.  An  appeal  lies  only  to  a  decree  making  a  tinai  disposition  of  the  cause. 
Fletre  V.  Ruastll  et  al.,  31. 

2.  An  order  dismissing  a  cross-bill  is  interlocutory.     IMd. 

3.  A  party  who  has  not  been  guilty  of  negligence,  by  omitting  to  take  an  ap- 
peal from  the  judgment  of  a  justice  of  the  peace  in  proper  time,  is  entitled 
to  take  the  cause  to  the  Circuit  Court,  by  certiorari.     Cook  v.  Hoyt.  1-14. 

4.  Isegligence  is  not  attributable  to  a  defendant  who  could  not  take  an  appeal 
in  time,  with'iut  omitting  a  paramount  duty  to  others.     Ibid. 

.5.  On  appeal  from  a  justice  of  the  peace,  the  jurisdiction  of  the  Circuit  Court 
is  no  greater  than  that  of  the  justice.     Tfu-  FiO]:)lt  v.  Skinner,  267. 

ti.  A  Circuit  Court  should  dismiss  a  suit  on  appeal,  if  it  appears  that  the  jus- 
tice of  the  peace  had  not  jurisdiction  of  the  subject-matter.     Ibid. 

7.  A  plaintifl'  in  appeal  cannot  confer  jurisdiction  on  the  Circuit  Court,  by 
remitting  a  portion  of  the  verdict.     Ibid. 

5.  On  appeal  to  the  Circuit  Court  from  the  judgment  of  a  justice,  the  jury 
found  a  verdict  for  plaintiff  exceeding  one  hundred  dollars ;  the  plaintitF 
offered  to  remit,  and  reduce  the  verdict  to  that  sum : — 

Hdd,  that  the  Circuit  Court  was  not  bound  to  enter  a  judgment  for  the  one  hun- 
dred dollars:  and  that  plaintilf  was  not  entitled  to  a  judgment.  The  proper 
practice  in  such  case,  would  be  for  plaintiff  to  move  for  a  new  trial.     Ibid. 

9.  Where  an  appeal  to  this  court  is  granted  within  thirty  days  next  before  a 
term,  the  appellant  cannot,  by  filing  the  record  at  tlie  next  term,  compel  the 
appellee  to  join  in  error  at  that  term;  the  appellant  has,  until  the  second 
term,  to  file  the  record,  and  the  rights  of  the  parties  oueht  to  be  reciprocal. 
Hagar  v.  Phillip.^,  292. 

10.  The  admission  of  a  party,  in  an  action  before  a  justice  of  the  peace,  that 
a  claim  produced  against  him  is  correct,  is  not  a  confession  of  judgment ;  he 
may  prove  payment,  a  set-off,  &c.,  and  such  admission  will  not  deprive  him 
of  "his  right  to  appeal.     C'lnphell  v.  Randolph,  313. 

11.  In  an  action  of  trespass  for  shooting  steers,  the  defendant  on  the  trial  ad- 
mitted the  trespass,  and  proposed  taking  the  steers  at  their  value,  to  be  as- 
sessed by  the  jury;  which  having  been  done,  he  took  the  steers  and  disposed 
of  them;  this  did  not  estop  him  from  taking  an  appeal.  Weir  v.  St^pTo-nson, 
374. 

12.  Where  there  is  no  bill  of  exceptions  in  a  case,  and  neither  the  summons 
nor  any  part  of  the  record,  upon  a  proceeding  before  a  justice  of  the  peace, 
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discloses  the  nature  of  the  action,  tliis  court  cannot  inquire  whether  tlie 
Circuit  Court  properh-  dismissed  an  appeal  or  not.  Edwards  ct  al.,  v.  Van- 
deinnck,  633. 

13.  Whenever  it  is  made  to  appear  to  the  Circuit  Court,  that  an  appeal  from 
a  justice  of  tlie  peace  is  improperl}"  depending  before  it,  it  is  the  duty  of  that 
court  to  dismiss  it.     Ihid. 

14.  The  right  of  appeal  from  an  inferior  to  a  superior  tribunal,  for  the  pur- 
pose of  obtaining  trials  de  novo,  is  unknown  to  the  common  law,  and  only 
exists  where  it  is  expressly  given  liy  statute.     Ibid. 

15  The  statutorv  provision,  that  "  appeals  from  judgments  of  justices  of  tlie 
peace  to  the  Circuit  Court,  shall  be  granted  in  all  cases,  except  on  judg- 
ments confessed,"  has  reference  to  judgments  in  civil  proceedings,  where 
the  action  is  brought  to  redress  some  private  injury,  and  embraces  all  such 
cases,  whether  the  jurisdiction  is  conferred  by  the  same  general  act,  or  bj'' 
other  statutes  passed  either  before  or  since.     Ibid. 

16.  Affidavits  copied  into  the  transcript  by  the  clerk,  form  no  part  of  a  record, 
unless  they  are  contained  in  a  bill  of  exceptions.    Ibid. 

17.  An  appeal  does  not  lie  to  the  Circuit  Court  from  the  decision  of  a  justice 
of  the  peace,  for  a  penalty,  under  the  "Act  to  prohibit  the  retailing  of  in- 
toxicating drinks,  approved  April  18th,  1851.     Ward  v.  Tlie  People,  635. 

18.  The  Circuit  Court  has  not  inherent  power  to  entertain  appeals  from  infe- 
rior tribunals.     Ibid. 

19.  Where  but  one  trial  is  provided  by  law,  such  trial  is  final.     Ibid. 

20.  The  right  to  ajDpeal  under  the  fiftj-eighth  section  of  chapter  fifty-nine  of 
Rev.  St.,  does  not  apply  to  judgments  rendered  by  justices  of  the  peace  in 
criminal  prosecutions,  for  fines,  penalties,  or  offences,  which  are  criminal  in 
their  character.     Ibid. 

21.  A  party  who  commences  suit  before  a  justice  of  the  peace,  may  dismiss 
his  suit  after  appeal  in  the  Circuit  Court,  even  though  the  defendant  ob- 
tained a  judgment  in  his  favor  against  the  plaintifi";  but  he  must  dismiss  the 
suit  at  his  own  costs.     Shaffer  v.  Currier,  667. 

22.  The  judgment  before  the  justice  was  opened  by  the  appeal,  and,  as  a  mat- 
ter of  course,  the  judgment  fell  with  the  dismissal  of  the  case.     Ibid. 

See  Arbitra^iext  and  Aavard,  2,  3.     Bond.    Roads. 

APPEARAXCE. 

See  Practice,  10-12. 

APPORTIONMENT. 

See  Rent. 

ARBITRAMENT  AND  AWARD. 

1.  A  valid  award  has  the  force  of  an  adjudication,  and  efl:ectually  concludes 
the  parties  from  litigating  the  same  matters  anew.     Roejera  v.  Holden,  293. 

2.  An  appeal  is  allowed  from  the  judgment  of  a  justice  of  the  peace, 
founded  on  an  award,  not  for  the  purpose  of  allowing  a  party  to  go  behind 
the  award,  but  any  legal  defence  to  it  may  be  insisted  upon,  and  if  it  is  in- 
valid, the  parties  will  be  remitted  to  their  original  rights.    Ibid. 

3.  The  case  of  Van  Winkle  i\  Beck,  2  Scammon,  488,  overruled.    Ibid. 
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.4  It  is  not  competent  to  impeach  an  award  in  an  action  at  law,  by  proof  that 
the  arbitrators  have  erred  in  judgment  or  committed  mistalies.  Pottle  v. 
McWorter,  454. 

ARREST. 
See  ExECL'TioN,  3. 

ASSIGNMENT. 

1.  The  assignee  of  a  judgment  is  subject  to  the  same  equities  which,  as  to 
third  parties,  would  be  enforced  against  the  judgment  creditor.  In  equity, 
a  judgment  creditor  is  bound  to  make  his  debt  from  the  principal,  if  he  can 
find  sufficient  property  to  do  so,  before  resorting  to  the  property  of  the 
surety.     Wise  et  al.,  v.  Sliephevi,  41. 

2.  A  junior  judgment  creditor  cannot  strengthen  his  rights  by  purchasing  a 
senior  judgment,  so  as  to  cut  off  an  intervening  mortgage,  executed  by  one 
of  the  senior  judgment  debtors,  who  became  such  debtor  by  reason  of  ijeing 
a  surety  ;  but  the  assignee  of  the  senior  judgment  shall  first  apply  the  mo- 
ney made  from  the  estate  of  the  principal  of  that  debt  in  satisfaction  of  the 
senior  judgment  instead  of  the  junior,  so  that  the  premises  mortgaged  by 
the  surety,  may  be  relieved  from  the  incumbrance  of  the  senior  judgment. 
Ibid. 

3.  The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities  subsistin_g 
between  the  original  parties,  and  will  not  be  pi'otected  as  a  bona  fide  pur- 
chaser under  such  judgment,  if  it  shall  be  erroneous.     McJilton  v.  Love,  486. 

4.  A  judgment  cannot  be  so  transferred  as  to  vest  the  legal  interest  in  the  as- 
signee. It  is  a  mere  chose  in  action,  and  the  beneficial  interest  only  passes 
by  the  assignment ;  the  assignee  takes  the  judgment  subject  to  all  defences 
that  existed  against  it.    Ibid.. 

See  Mortgage. 

ASSUMPSIT. 

Assumpsit  is  not  the  proper  remedy  to  recover  for  a  bolting-cloth,  alleged  to 
have  been  included  in  the  purchase  of  a  mill,  unless  upon  proof  that  the 
cloth  had  been  converted  into  money  or  its  equivalent,  or  the  delivery  of  it 
had  been  refused.     O^Reer  v.  Strong,  (388. 

See  City  of  Alton. 

ATTACHMENT. 

Where  it  is  stated  in  an  affidavit  for  an  attachment,  that  a  party  was  removing 
and  about  to  remove  his  property  from  the  State,  a  plea  in  abatement  aver- 
ring that  the  defendant  was  not  removing  from  the  State,  nor  was  he  remov- 
ing his  property,  does  not  answer  the  charge,  that  he  was  about  to  remove 
his  property,  and  is  therefore  obnoxious  to  a  demurrer.  Wcdker  v.  Welch  et 
al.,  674. 

ATTORNEY  AT  LAW. 
See  Malicious  Prosecution,  1-4. 

BAIL. 
See  Error,  4. 
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BAILMENT. 

See  Common  Carrier.    Tenant  in  Common. 

BANKS. 

1.  A  received  of  B,  in  payment  of  a  debt,  the  bill  of  a  broken  bank,  which 
had  been  valueless  for  years :—  -r.      nr  ^ 

Held,  that  A  might  recover  the  amount  in  an  action  against  B.  Magee  v.  tar- 
mack,  289.  .  „       . 

2  The  bill  so  received  should  be  returned  within  a  reasonable  time  atter  its 
"  receipt ;  but  as  to  the  reasonableness  of  time,  the  jury  are  the  proper  judges. 
Ibid. 

BILL  OP  DISCOVERY. 

See  Chancery,  18,  14,  17,  22-27. 

BILL  OF  EXCEPTIONS. 

1.  If  the  propriety  of  the  admission  of  a  foreign  judgment  in  evidence  is  to 
be  tested,  it  must  be  set  out  in  the  bill  of  exceptions.     McBniii  v.  Enloe,  76. 

2.  Exceptions  to  instructions  must  be  taken  on  the  trial,  if  they  are  to  be  re- 
viewed by  the  Supreme  Court ;  they  will  not  be  so  reviewed,  upon  an  ex- 
ception to  a  decision  of  the  Circuit  Court  in  refusing  a  motion  for  a  new 
trial.     Sullivan  v.  DoUins,  85. 

3.  If  the  record  shows  affirmatively,  that  a  motion  to  dismiss  was  made  and 
sustained  for  a  particular  reason,  it  is  sufficient  to  bring  up  the  cause  for  re- 
vision, without  the  aid  of  a  bill  of  exceptions.     Randolph  v.  Emei  ick,  844. 

4.  The  office  of  a  bill  of  exceptions,  is  to  introduce  matter  into  the  record ; 
but  where  the  record  shows  upon  its  face  all  the  necessary  proceedings  and 
decisions,  a  bill  of  exceptions  is  unnecessary.     Ibid. 

5.  In  order  to  bring  the  evidence  offered  on  the  trial  before  the  Supreme 
Court,  it  must  be  contained  in  a  bill  of  exceptions,  or  referred  to  and  by 
express  terms  made  part  of  the  bill,  in  such  way  that  it  shall  clearly  be  pres- 
ented under  the  sanction  of  the  judge  who  tried  the  cause.  Moss  v.  Flint  et 
al.,  570. 

6.  Strictly  speaking,  a  party  should  reduce  his  exception  to  writing,  and  have 
it  signed  during  the  progress  of  the  trial ;  but  it  will  be  deemed  sufficient,  if 
the  bill  of  exceptions  is  made  up  and  signed  during  the  term  at  which  the 
cause  was  tried.  This  has  been  deemed  requisite,  except  in  cases  where 
counsel  consent,  or  the  judge,  by  an  entry  on  the  record,  directs  that  it  may 
be  prepared  in  vacation,  and  signed  nu7ic  pro  tunc  ;  and  in  all  cases  it  shoukl 
appear  on  its  face  to  have  been  taken  and  signed  at  the  trial.  Burst  v. 
Wayne,  664. 

7.  Where  two  terms  of  the  court  have  intervened  since  the  trial,  before  the 
bill  of  exceptions  was  signed,  and  no  reason  for  the  delay  appears  upon  the 
face  of  the  record  for  the  delay,  the  bill  of  exceptions  will  be  stricken  from 
the  record,  except  under  very  extraordinary  circumstances.     Ibid. 

8.  A  party  must  abide  the  consequences  of  his  neglect,  if  he  does  not  procure 
his  bill  of  exceptions  to  be  filed  in  apt  time.    Ibid. 

9.  Where  a  bill  of  exceptions  is  settled  several  days  after  the  trial  of  a  cause, 
and  states  that  "  the  plaintiff  asked  for  the  following  instructions,  to  the 
giving  of  which  the  defendant  excepts,"  the  court  will  not  consider  the  in- 
structions, but  will  suppose  the  exception  to  them  was  not  taken  on  the 
trial.    Dufield  v.  Oross,  699. 

I  ■ 

See  Error,  4. 
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BILL  TO  QUIET  TITLE. 

See  Chancery,  10-12. 

BOND. 

1.  Where  a  pai'ty  by  himself,  or  his  agent,  undertakes  to  appeal  from  the  de- 
cision of  a  justice  of  the  peace,  and  executes  a  bond  which  is  accepted,  the 
appeal  shall  be  sustained,  if  he  will  supply  any  defecb  in  the  bond,  when 
objection  is  made  thereto.     Trustees  of  Schools  v.  Starbird,  49. 

2.  On  an  appeal  from  a  conviction  for  an  assault  and  batterj^,  a  bond  condi- 
tioned to  pay  whatever  judgment  may  be  rendered  by  the  court,  upon  the 
dismissal  or  trial  of  the  appeal  is  defective,  in  not  being  as  comprehen.sive 
as  the  statute  requires.     /Stephens  v.  7' he  People,  181. 

3.  A  clause  in  the  condition,  to  prosecute  the  appeal  with  eftect,  though  not 
required  by  the  statute,  will  not  vitiate  the  bond.     Ibid. 

4.  A  bond,  conditioned  to  paj'  whatever  judgment  may  be  rendered  upon  dis- 
mi.s.sal  of  trial  of  an  appeal,  would  not  include  a  judgment  that  might  be 
entered  upon  a  plea  of  guilty.  In  such  a  case,  there  would  be  none  of  the 
elements  of  a  trial.     Ibid. 

o.  It  is  the  duty  of  officers  taking  appeal  bonds  to  pursue  the  directions  of  the 
statute ;  the  obligation  should  be  broad  enough  to  comprise  every  case  of 
liability  contemplated  by  the  statute.     Ibid. 

6.  An  appellant  from  a  conviction  for  an  assault,  assault  and  battery,  and  fray, 
has  not  a  right,  as  a  matter  of  course,  to  amend  his  bond.     Ibid. 

7.  The  law  of  26tli  Februarj',  1839,  required  that  collectors  of  the  revenue 
should  be  appointed  annually.  The  act  of  6tli  March,  1843,  provided  that  sher- 
iffs should  be,  ex  officio,  collectors,  and  should  give  bonds  similar  to  those  pre- 
viously required  of  collectors,  subjecting  them  to  the  same  liabilities  and 
penalties,  and  also  requiring  them  to  take  an  additional  oath,  combining  in 
one  office  the  duties  of  collector  and  sheriff.  By  the  act  of  8d  of  March, 
1845,  the  prior  laws  concerning  revenue  were  repealed,  but  all  their  material 
provisions  were  re-enacted  and  continued  in  force : — 

Held,  that  this  change  in  the  laws  did  not  ipiso  facto  exonerate  the  sureties  on 
the  bonds  of  the  sheriffs,  the  duties  of  the  office  not  being  enlarged,  and  the 
additional  duties  required  being  within  the  scope  of  the  office.  I'fw  People 
V.  Leet  et  al.,  261. 

8.  On  an  appeal  from  the  judgment  of  a  justice,  the  bond  must  be,  at  least,  in 
twice  the  amount  of  that  judgment;  if  not  the  appeal  should  be  dismissed, 
but  the  appellant  may  avoid  the  difficulty  by  executing  a  sufficient  bond. 
Brown  v.  Reims,  29(5. 

9.  A  variance  in  names  between  the  obligatory  and  conditional  parts  of  an 
appeal-bond  are  fatal.     Oillilan  et  al.  v.  Oray  et  at.,  705. 

10.  The  Supreme  Court  has  no  authority  to  allow  an  amendment  of  an  appeal- 
bond  from  the  Circuit  Court.     Ibid. 

BRIDGES. 

See  Supervisors. 

CANAL. 

A  party  who  leased  improved  canal  lots  from  the  canal  commissioners,  in  1841, 
and  made  reparations  and  improvements  thereon,  prior  to  the  1st  of  Decem- 
ber, 1842,  has  not  a  right  to  purchase  their  lots  at  their  appraised  value,  un- 
der the  provisions  of  the  13th  sect,  of  the  act  of  the  21st  of  February,  1843, 
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and  the  2d  sect,  of  the  act  of  the  4th  of  March,  1848.     Orunrjei'  v.  Trustees, 
&c.,  740. 

CERTIORARI. 

The  ch-cnit  courts  have  power  to  award  a  writ  of  certiorari  at  common  law, 
to  all  inferior  tribunals  and  jurisdictions;  wherever  it  is  shown  either  that 
they  have  exceeded  the  limits  of  their  jurisdiction,  or  in  cases  where  they 
have  proceeded  illegally,  and  no  appeal  is  allowed,  and  no  other  mode  of  di- 
rectly reviewing  their  proceedings  is  provided.  The  People  v.  Wilkinson, 
6«0. ' 

See  Appeal. 
CHANCERY. 

1.  A  bill  in  chancery  is  not  necessarily  put  out  of  court  because  a  demurrer 
to  it  is  sustained.     Fleece  v.  Russell  et  nl,  81. 

2.  Under  our  statute,  no  process  is  necessarj'  to  summon  the  parties  to  an 
original  bill,  to  answer  a  cross-bill;  the  latter  is  an  adjunct  of  the  former, 
all  constituting  one  case.    Ibid. 

8.  An  order  dismissing  a  cross-bill  is  interlocutory  ;  and  such  an  order  is  not 
subject  to  revision  in  this  court  until  the  whole  case  has  been  disposed  of 
Ibid. 

4.  Equity  will  not  sanction  a  principle  which,  though  just  to  creditors,  is  in- 
equitable to  debtors.     Wise  et  al.  v.  S/iepherd,  41. 

5.  The  filing  of  a  bill  iii  chancery  is  the  commencement  of  a  new  suit  before 
another  tribunal,  and  the  resp<mdent  must  be  brought  into  court  by  process, 
notwithstanding  the  bill  maj^  be  connected  with  a  suit  at  law  between  the 
same  parties  in  the  same  court.    Boss  v.  Buchanan  et  td.,  5o. 

6.  A  bill  in  chancery  should  be  dismissed  for  want  of  equity,  if  it  does  not 
disclose  other  grounds  for  relief  in  a  suit  at  law  than  may  be  interposed  as 
defences  at  law.    Ibid. 

7.  It  is  erroneous  to  enter  a  decree  ascertaining  the  amount  due  a  party,  and 
directing  the  payment  of  it,  when  that  party  is  not  in  court.  Bonham  v. 
Galloimy,  et  al.,  68. 

8.  All  the  parties  in  interest  should  be  made  parties  to  a  bill  in  chancery,  un- 
less some  reason  is  shown  for  not  doing  so.     Ibid. 

9.  A  court  of  equit}'  is  not  bound  at  all  times  to  enforce  a  strict  legal  right, 
but  will  protect  the  equitable  title  when  good  conscience  requires.  Lewis  v. 
Lyons,  117. 

10.  On  a  bill  to  quiet  title  where  the  complainant  relies  upon  tlie  answer  of 
the  defendant  to  justify  a  decree,  the  answer  should  be  so  explicit  as  to  show 
a  case  within  the  allegations  of  the  bill.  Alton  M.  &  F.  Ins.  Co.  v.  Buck- 
master  et  al.,  201. 

11.  A  court  of  law  is  the  proper  tribunal  for  the  adjudication  of  legal  titles, 
and  it  is  only  in  extraorclinarj^  cases  that  a  court  of  chancery  will  assume 
the  trial  of  such  titles.  Bills  filed  for  the  purpose  of  quieting  one  legal  title 
by  the  suppression  of  another,  are  received  with  great  caution.    Ibid. 

12.  A  bill  to  quiet  title  is  only  entertained  hy  a  court  of  equity,  because  the 
party  is  not  in  a  position  to  force  the  holder  of,  or  one  claiming  to  defend 
under,  the  adverse  title,  into  a  court  of  law  to  contest  its  validity.     Ibid. 

13.  In  a  bill  for  discoveiy,  it  is  erroneous  to  make  one  a  party  who  may  be 
called  as  a  witness  on  the  trial  of  the  cause  for  which  the  discovery  is 
sought.     Yates  v.  Monroe  et  al.,  212. 

14.  Upon  the  coming  in  of  the  answers  to  a  bill  for  discovery,  the  injunction 
which  had  been  granted  upon  the  filing  of  the  bill  having  been  dissolved,  it 
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is  practically  an  end  of  the  suit  upon  such  a  bill.  It  is  erroneous  to  con- 
tinue the  bill  for  discovery,  or  to  allow  a  supplemental  and  amendatory  bill 
to  the  original  bill  for  discovery.     Ibid. 

15.  A  court  of  chancery  will  reject  an  application  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence,  for  the  same  reasons  which  would 
control  a  court  of  law.     Ibid. 

16.  The  negligence  of  counsel  employed  by  a  party  is  the  same  as  his  own 
negligence,  and  he  must  suffer  the  consequences  of  it.     Ibid. 

17.  The  sole  object  of  a  bill  of  discovery  in  aid  of  a  suit  at  law,  is  to  obtain  a 
sufficient  answer,  and  to  stay  the  proceedings  at  law  in  the  mean  time. 
When  such  an  answer  is  obtained,  and  the  party  lias  secured  all  the  relief 
asked,  or  which  the  court  could  give,  the  bare  dissolution  of  the  injunction 
is  equivalent  to  an  order  dismissing  the  bill,  making  a  final  disposition  of 
the  suit.     Ibid. 

18.  If  an  execution  has  been  returned  "  unsatisfied  in  whole  or  in  part,"  it  is 
a  sufficient  return  to  autliorize  the  filing  of  a  bill  in  chancery,  to  discover 
and  subject  property  to  the  payment  of  a  judgment.  Alejcander  et  al.  v.  Tarns 
et  <d.,  221. 

19.  Inadequacj'  of  consideration  in  the  conveyance  of  land,  as  between  vendor 
and  vendee,  would  not  justify  the  interposition  of  a  court  of  equity  to  set 
aside  the  sale,  unless  the  inequality  was  so  gross  and  palpable  as  to  shock 
the  conscience  and  convince  the  judgment;  but  where  fraudulent  practices 
are  used,  under  svich  peculiar  circumstances  as  to  make  the  vendor  a  prey  of 
the  vendee,  the  aid  of  the  court  may  be  obtained.     McArtee  v.  Engurt,  242. 

20.  In  proceedings  in  chancery,  costs  are  in  the  discretion  of  the  court,  except 
in  a  few  specified  cases,  as  directed  by  statute  law.     Ibid. 

21.  A  plea  in  bar  to  a  bill  in  chancery,  showing  a  final  decree  in  a  former  suit 
where  the  same  rights  between  the  same  parties  were  litigated,  is  conclu- 
sive.    Jones  V.  Smith  et  al.,  301.  • 

22.  A  party  seeking  evidence  by  a  bill  of  discoverj^  is  not  bound  by  the  an- 
swer to  such  an  extent,  that  he  may  not  controvert  the  correctness  of  it,  al- 
though he  cannot  impeach  the  party  answering,  by  showing  that  he  is  un- 
worthy of  belief     Chambers  et  al.  v.  Warren,  318. 

23.  An  answer  to  a  bill  of  discovery  is  only  entitled  to  the  same  consideration 
as  the  answers  of  a  witness  called  by  a  party;  its  statements  may  be  contro- 
verted in  the  same  way.    Ibid. 

24.  If  an  answer  to  a  bill  of  discovery  is  not  strictly  responsive,  exception 
should  be  taken  to  it  on  the  trial,  and  the  tribunal  which  hears  the  case 
should  exclude  such  parts  of  the  answer  as  are  not  responsive.    Ibid. 

25.  In  answering  a  bill  of  discovery,  the  respondent  has  a  right  to  state  all  the 
circumstances  connected  with  the  matter  about  which  the  discovery  is 
sought,  as  well  that  which  makes  for  as  against  him.     Ibid. 

26.  The  entire  answer  to  a  bill  of  discovery,  if  responsive  to  the  call,  and  con- 
nected with  or  explanatory  of  it,  should  be  received  as  evidence,  and  credit 
should  be  given  or  withheld,  as  circumstances  may  justify.    Ibid. 

37.  The  discovery  called  for  maybe  used  or  not,  at  the  option  of  the  party  who 
has  sought  it ;  but,  as  a  general  rule,  if  he  reads  any  part,  he  must  read  the 
whole  of  the  answer,  unless  it  sets  up  matter  not  responsive,  or  is  imperti- 
nent ;  if  so,  such  parts  should  be  excluded  from  consideration.     Ibid. 

28.  A  creditor  must  first  obtain  a  judgment,  and  seek  to  collect  his  debt  by 
execution,  before  he  can  resort  to  the  equitable  estate  of  his  debtor,  Ish- 
mad  et  al.  v.  Parker,  324. 
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29.  "Where  a  judgment  creditor  agreed  with  one  of  three  defendants,  who 
was  the  principal  ia  the  debt  upon  whicli  the  judgment  was  recovered, 
the  otliers  being  sureties,  that,  so  long  as  the  principal  would  pay  the  in- 
terest on  the  judgment,  and  if  he  would  pay  the  costs,  the  matter  might 
stand  as  though  no  judgment  has  been  obtained,  which  agreement  was  for 
an  indefinite  length  of  time  : 

Hdd,  that  such  an  agreement  could  not  be  enforced  in  a  court  of  equity. 
Gardner  et  al.  v.  Watson  et  al,  347. 

30.  Courts  of  equity  will  relieve  parties  against  mistakes  of  fact,  but  not 
against  mere  mistakes  of  law.     Shafer  v.  Davis,  395. 

31.  The  Circuit  Court  of  any  county,  by  virtue  of  its  general  chancery  juris- 
diction can  enter  a  decree  afl^fecting  real  estate  situated  in  any  part  of  the 
State ;  provided  part  of  the  land  to  be  affected  lies  in  the  county  where  the 
suit  is  instituted,  and  that  the  greater  part  of  such  land  does  not  lie  in  any 
other  county.  (Caton,  J.,  holds  the  decree  valid  over  the  land  within  the 
county  of  jurisdiction.)    Ralston  v.  Hughes,  469. 

33.  That  provision  of  the  statute  which  declares  that  suits  of  equitj'  shall  be 
commenced,  if  they  aftect  real  estate,  in  the  county  where  the  estate  or  a 
greater  part  thereof  shall  be  situated,  being  a  restriction  on  the  general 
powers  conferred  on  the  circuit  courts,  can  have  no  application  to  cases  not 
embraced  within  it.     Ibid. 

33.  The  owner  of  an  equity  of  redemption,  until  the  mortgagee  takes  possession 
of  the  land,  for  condition  broken,  is  to  be  considered  the  owner  of  the 
land,  and  liable  for  the  payment  of  taxes  thereon  ;  and  he  cannot  acquire  a 
title  by  becoming  a  purchaser  of  the  land  at  a  sale  for  those  taxes  ;  such  a 
purchase  is  considered  as  but  another  mode  of  paying  those  taxes.     Ibid. 

34  A  bill  may  be  filed  to  enjoin  proceedings  upon  a  judgment  of  one  of  the 
courts  of  this  State,  recovered  upon  a  judgment  in  the  courts  of  another 
State,  if  the  party  applying  has  not  been  guilty  of  any  laches  in  the  assertion 
of  his  rights,  and  the  judgment  of  the  foreign  court  has  been  reversed. 
McJilton  V.  Love,  486. 

35.  On  a  bill  to  foreclose  a  mortgage,  the  mortgagor,  unless  he  'has  assigned 
the  equity  of  redemption,  is  an  indispensable  party  ;  and  if  he  has  died  with- 
out transferring  or  devising  the  equity  of  redemption,  the  heir  then  becomes 
a  necessary  party,  and  no  decree  can  be  entered  until  the  heir  is  before  the 
court.     Lane  et  al.  v.  Erskineet  al.,  501. 

36.  Parties  have  the  right  to  make  their  own  contracts,  making  the  time  of 
their  performance  material,  so  that  a  failure  to  perform  at  the  time  will 
avoid  the  agreement.     Kemp  v.  Humphreys,  573. 

37.  A  court  of  equity  has  no  power  to  enforce  a  specific  execution  of  a  con- 
tract contrary  to  the  clearly  expressed  intention  of  the  parties.    Ibid. 

See  Amendment,  1,  3.  Executor  and  Administrator,  1,  3,  6.  Marshal- 
ing Assets,  1,  3.  Mortgage,  6.  Partition,  1,  3.  Trusts,  3-5,  11.  Will, 
1-4. 


CIRCUIT  COURT. 

Suits  may  be  commenced  and  process  made  returnable  to  a  special  term  of 
the  Circuit  Court,  appointed  by  the  judge  in  vacation,  whether  issued  be- 
fore or  after  such  term  was  appointed     Darby  v.  McGonnel,  353. 

The  Circuit  Courts  of  this  State  are  Superior  Courts  of  general  jurisdiction. 
Kenney  and  Wife  v.  Qreer,  433. 

See  Appeal,  5-6.    Certiorari.    Chancery,  31-83.    Courts. 
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CITY  OF  ALTON. 

1.  By  the  act  incorporating  the  city  of  Alton,  it  was  enacted,  that  the  com- 
mon council  should  provide  for  and  take  charge  of  all  paupers  within  the 
limits  of  said  city,  in  consideration  for  which  certain  privileges  and  equiva- 
lents were  granted  to  the  city : — 

Held,  that  the  obligation  to  support  paupers  was  a  legal  one,  and  might  be  en- 
forced against  the  corporation ;  and  that  it  became  the  duty  of  the  city 
authorities  to  provide  for  the  support  of  paupers  within  the  city.  Seagraves 
V.  Gity  of  Alton,  366. 

3.  Where  the  law  imposes  an  obligation  on  a  corporation,  which  it  refuses  to 
discharge,  it  may  be  held  liable  civilly  at  the  suit  of  a  party,  who  sustains 
damage  in  consequence  of  its  refusal.    Ibid. 

3.  An  action  of  assumpsit  may  be  maintained  against  a  corporation  upon  an 
implied  contract.    iMd. 

4.  Except  in  extreme  cases,  a  corporation  cannot  be  made  responsible  to  an 
individual  for  relief  granted  to  a  pauper,  until  an  opportunity  has  been  af- 
forded the  corporation  to  make  the  necessary  provision.    Ibid. 

5.  A  corporation  must  first  be  put  in  default,  before  it  will  be  held  liable  up- 
on an  implied  contract.    Ibid. 

6.  If  a  corporation  does  not  provide,  after  notice,  for  a  comfortable  support 
of  paupers,  individuals  may  supply  their  necessities,  and  look  to  the  corpora- 
tion for  remuneration.    Ibid. 

7.  The  case  of  Rouse  v.  The  County  of  Peoria,  (3  Gilman,  99,)  reviewed  and 
questioned  in  part.    Ibid. 

CLERK 

See  License,  5. 

COLLECTOR  OF  REVENUE. 

See  Bond,  7.    Taxation. 

COMMON  CARRIER. 

1.  A  common  carrier  of  passengers,  by  receiving  the  baggage  of  a  traveler 
who  has  engaged  his  passage,  becomes  immediately  responsible  for  its  safe 
delivery  at  the  place  of  destination.     Woods  v.  Devin,  746. 

3.  A  common  carrier  of  passengers  is  liable  for  the  loss  of  a  pocket  pistol  and 
a  pair  of  duelling  pistols  contained  in  a  carpet-bag  of  a  passenger,  which  is 
stolen  out  of  the  possession  of  the  carrier.    Ibid. 

See  Master  and  Servant, 

CONDITION. 

See  Deed. 

CONSTABLE. 

1.  A  constable  is  protected  in  the  execution  of  process  issued  by  a  justice  of 
the  peace,  which  shows  upon  its  face  that  the  justice  had  jurisdiction  of  the 
subject  matter,  and  nothing  appears  to  apprise  him  that  the  justice  had  not 
jurisdiction  of  the  person.    McDonald  y.  WUkie,  etal.,22. 
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2.  If  a  constable  have  notice  of  an  excess  or  want  of  jurisdiction  in  a  justice 
to  issue  the  process,  lie  would  render  himself  liable  by  acting  under  it.   Ibid. 

See  Office  and  Officer. 

CONSTITUTION. 

See  COKPOBATiON,  1.     License,  1,  3,  3. 

CONTINUANCE. 

1.  An  affidavit  for  a  continuance,  must  state  the  facts  necessary  with  such 
certainty  that  the  opposite  party  may  admit  them,' and  go  to  trial.  To  state 
that  the  whole,  or  some  part,  of  a  debt,  has  been  paid,  is  too  indefinite. 
McBain  v.  Enloe,  76. 

2.  A  refusal  to  admit  a  party  to  file  supplemental  affidavits  for  a  continuance, 
cannot  be  assigned  for  error.    Ibid. 

3.  The  practice  of  amending  affidavits  for  a  continuance,  discountenanced. 
Ibid. 

CONTRACT. 

1.  A  guaranty  may  have  a  retrospective  operation,  so  as  to  embrace  debts  al- 
ready contracted,  where  it  clearly  appears  that  such  was  the  intention  of 
the  parties.    Abrams  v.  Pomeroy  et  al.,  133. 

2.  An  instrument  may  be  ante-dated  so  as  to  embrace  a  particular  transaction, 
where  no  fraud  or  mistake  is  shown.    Ibid. 

3.  An  instruction  which  assumes  that  a  party  would  be  bound  by  a  promise 
not  assented  to  by  the  person  to  whom  it  is  made,  is  erroneous.  McKinley 
V.  Watkins,  140. 

4.  A  promise  is  void  for  want  of  mutuality,  unless  the  person  to  whom  it  is 
made  agrees  on  his  part  not  to  do  the  act  which  formed  the  consideration  of 
it.    Ibid. 

5.  If  a  party  threatens  to  sue,  honestly  supposing  he  has  a  good  cause  of  ac- 
tion, it  will  uphold  a  contract  fairly  entered  into  in  order  to  avoid  the  suit. 
Otherwise,  if  the  claim  is  a  mere  pretence  to  extort  money.    Ibid. 

6.  The  compromise  of  a  doubtful  right  is  a  sufficient  consideration  for  a  prom- 
ise.   Ibid. 

7.  Where  the  parties  contracted  for  the  excavation  of  a  ditch,  and  agreed  by 
the  contract  that  a  particular  person  should  ascertain  the  quantity  excava- 
ted, his  measurement  is  conclusive.    McAvoy  v.  Long  et  al.,  147. 

8.  Unless  a  contract  contains  technical  terms  known  and  understood  only  by 
scientific  persons,  the  court  will  construe  the  contract  without  the  aid  of 
witnesses  to  explain  its  meaning.    Ibid. 

9.  A  person  selected  by  a  contract  to  measure  work,  may  refer  to  the  contract 
to  ascertain  how  he  should  make  the  measurement ;  but  his  construction  of 
the  manner  of  measuring  the  work  would  not  be  conclusive  upon  the  par- 
ties, though  his  estimate,  if  fairly  made  in  the  manner  pointed  out  by  the 
contract,  would  conclude  them.    Ibid. 

10.  In  an  action  upon  a  contract  to  deliver  an  "  entire  lot  of  broom  brush," 
it  is  erroneous  to  instruct  the  juiy,  that  if  they  believe,  from  the  evidence, 
that  the  plaintiff  has  substantially  performed  the  agreement,  they  will  find 
for  him  ;  such  a  contract  is  to  be  performed  in  full,  and  not  by  fragments. 
Taylor  v.  Beck,  376. 
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11.  Where  a  plaintiff  declares  on  a  contract,  and  alleges  full  performance  on 
his  part,  ■without  any  count  upon  a  quanhirn  meruit,  he  is  bound  to  prove 
that  he  has  fully  performed  the  contract.    Ibid. 

12.  Parties  have  the  right  to  make  their  own  contracts,  making  the  time  of 
performance  material,  so  that  a  failure  to  perform  at  the  time  will  avoid  the 
agreement.     Kemp  v.  Humphreys,  573. 

13.  Where  goods  are  purchased  by  A  upon  a  letter  of  credit  from  B,  the 
goods  being  charged  on  the  books  of  the  vendor  to  B,  B  giving  his  individ- 
ual note  for  the  amount  of  goods  sold;  these  facts  authorize  the  conclusion, 
that  the  goods  were  sold  exclusively  on  the  credit  of  B.  Lawrencey.  Coicles, 
577. 

14.  A  party  cannot  rescind  a  contract  and  at  the  same  time  retain  the  consid- 
eration, in  whole  or  in  part,  which  he  has  received  under  it.  He  must  re- 
scind the  contract  in  toto,  or  not  at  all.     Jennings  v.  Gage  et  al.,  610. 

15.  If  goods  are  simply  contracted  to  a  party,  but  never  actually  sold  and  de- 
livered to  him,  he  has  no  right  to  the  possession,  till  the  contract  is  consum- 
mated ;  and  if  he,  under  such  circumstances,  obtain  possession  of  them  sur- 
reptitiously and  without  the  consent  of  the  other  part3^  such  other  party  can 
recover  the  possession  without  a  rescission  of  the  contract.     Ibid. 

16.  There  is  a  materal  distinction  between  a  sale  and  delivery  of  goods,  and  a 
mere  contract  for  a  sale.  In  the  one  case,  the  title  to  the  goods  passes  to 
the  vendee  ;  in  the  other  it  remains  with  the  original  owner.    Ibid. 

17.  It  is  only  when  a  vendor  seeks  to  avoid  the  contract  under  which  he  has 
parted  with  his  goods,  that  a  return  of  the  consideration  he  has  received  un- 
der such  contract  becomes  necessary.    Ibid. 

18.  The  good  faith  of  a  transaction  is  a  matter  peculiarly  appropriate  for  the 
consideration  of  a  jury.     Ibid. 

CORPORATION. 

1.  Companies  organized  under  the  law  of  1849,  providing  for  a  general  system 
of  railroad  incorporations,  cannot  proceed  to  condemn  lands  for  the  purpose 
of  obtaining  the  right  of  way,  until  after  such  coipipanies  shall  have  obtained 
from  the  legislature  a  law  approving  of  the  route  and  terminations  of  the 
roads  proposed  to  be  constructed.  Oillinwater  v.  Mississippi  and  Atlantic 
Railroad  Co.,  1. 

2.  Trustees  of  Schools  are  public  corporations,  to  be  regulated  and  controlled 
by  the  legislature.     Trustees  of  Schools  v.  Tatma7i,  27, 

3.  A  franchise  to  a  public  corporation,  is  subject  to  the  superintendence  and 
control  of  the  State,  and  may  be  modified  or  destroyed,  as  the  exigencies  of 
the  public  may  demand,  so  that  their  property  be  not  diverted  from  its  uses 
and  objects.    Ibid. 

4.  Where  the  law  imposes  an  obligation  on  a  corporation,  which  it  refuses  to 
discharge,  it  may  be  held  liable  civilly  at  the  suit  of  a  party  who  sustains 
damage  in  consequence  of  its  refusal.     Seagraves  v.  City  of  Alton,  366. 

5.  Assumpsit  may  be  maintained  against  a  corporation  upon  an  implied  con- 
tract.   Ibid. 

6.  A  subscriber  to  railroad  stock  will  be  held  liable  to  the  payment  of  his  sub- 
scription, although  the  legislature  may  have  authorized  ancl  the  directors  of 
the  company  may  have  adopted  a  change  of  route  from  that  just  fixed  by 
law,  provided  the  change  does  not  make  an  improvement  of  a  different 
character,  and  his  interest  is  not  materially  affected  by  the  alteration.  Banet 
v.  Alton  and  Sangamon  Railroad  Co.,  504. 

7.  Where  the  power  to  require  payment  from  stockholders  is  vested  in  a 
board  of  directors,  an  action  will  not  lie  to  recover  instalments,  unless  all 
the  prerequisites  of  the  charter  have  been  complied  with.    Ibid. 
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8.  A  party  subscribing  for  stock,  if  he  pay  the  required  instalment  before  the 
books  are  closed,  will  be  held  to  pay  the  residue,  although  he  did  not  pay 
on  each  share  at  the  time  of  taking  the  stock.  Klein  v.  Alton  and  Sangamon 
Railroad  Co.,  514. 

9.  A  subscriber  for  stock  cannot  rescind  his  contract  by  forfeiting  the  pay- 
ment made  thereon  ;  the  right  of  forfeiture  belongs  exclusively  to  the  cor- 
poration, to  be  used  at  its  election ;  as  the  corporation  may  resort  to  the 
common  law  remedy  of  an  action,  on  the  express  promise  to  pay  the  amount 
of  the  subscription.     Ibid. 

10.  The  city  of  Alton  and  individuals  residing  in  New  York,  had  a  clear  right 
to  become  stockholders  in  the  company  in  question  ;  and  the  city  can  give 
her  proxy  to  whom  she  pleases.  Ryder  v.  Alton  and  Sangamon  Railroad  Co., 
516. 

11.  One  stockholder  has  no  right  to  direct  as  to  whom  the  votes  of  another 
stockholder  shall  be  cast.     Ibid. 

12.  The  dividends  declared  must  be  general  on  all  the  stock,  so  that  each 
shareholder  may  receive  his  proportionate  share.    Ibid. 

13.  A  plea  which  avers  that  a  party  had  refused  to  take  certain  stock  for 
which  he  had  subscribed,  and  that  another  person  had  agreed  to  take  such 
stock,  and  that  the  commissioners  had  counted  such  stock  to  the  latter  per- 
son, is  insufficient ;  the  signature  of  the  first  subscriber  should  have  been 
erased  and  that  of  the  other  substituted,  or  something  should  be  done  so  as 
to  hold  the  latter  liable.  A  subscriber  to  stock  cannot  rescind  his  contract 
at  pleasure.    Ibid. 

14.  A  subscription  to  stock,  which  is  created  by  a  charter  requiring  a  certain 
sum  to  be  paid  at  the  time  of  subscription,  will  not  be  invalidated,  if  the 
party  subscribing  does  not  actually  pay  the  requisite  sum ;  provided  he  is  a 
commissioner  to  receive  the  money  and  receive  the  stock  to  be  taken.    Ibid. 

15.  A  stockholder  of  a  company  may  produce  and  identify  a  paper  in  his  cus- 
tody ;  he  may  prove  that  he  was  the  depositor}^  of  the  muniments  of  the 
corporation,    A  corporator  may  verify  the  records  of  a  company.     Ibid. 

16.  The  books  of  a  corporation  are  competent  evidence  for  the  purpose  of 
showing  its  acts  and  proceedings.  Such  books  are  sufficient  to  show  prima 
facie  that  the  prerequisites  of  a  statute  have  been  comijlied  with  so  as  to 

give  a  corporation  an  existence.     Ibid. 

17.  The  books  of  a  corporation  are  admissible  for  the  purpose  of  showing 
the  regularity  and  legality  of  its  proceedings.    Ibid. 

18.  As  against  a  subscriber,  the  minutes  of  a  board  of  commissioners  for  tak- 
ing stock  are  presumptive  evidence  to  establish  that  the  requisitions  of  the 
charter  had  been  complied  with,  and  that  the  corporation  came  regularly 
into  existence.    Ibid. 

19.  The  legislature  has  the  power,  by  the  enactment  of  general  laws  from 
time  to  time  as  the  public  exigencies  may  require,  to  regulate  corporations 
in  the  exercise  of  their  franchises,  so  as  to  provide  for  the  public  safety. 
Oalena  and  Chicago  Union  Railroad  Co.  v.  Loomis,  548. 

20.  A  general  law  which  requires  that  a  bell  or  whistle  should  be  attached  to 
each  locomotive  engine  upon  a  railroad,  which  shall  be  rung  or  whistled  be- 
fore crossing  any  other  road,  is  applicable  to  and  binding  on  railroad  corpo- 
rations created  before  the  passage  of  such  a  law,  and  an  omission  to  give 
the  required  signal  constitutes  a,  pi-ima  facie  case  of  negligence.    Ibid. 

21.  Railroad  corporations  are  not  liable  for  any  and  all  damages  a  party  may 
sustain,  when  such  corporations  have  omitted  to  give  a  required  signal,  nor 
is  the  onus  thrown  upon  the  corporation,  until  some  proof  has  been  given, 
tending  to  show  that  the  injury  complained  of  resulted  from  the  want  of  a 
signal.    Ibid. 
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23.  In  the  exercise  of  privileges,  a  corporation  is  as  much  subject  to  the  gen- 
eral police  laws  of  the  State,  as  is  any  individual  pursuing  his  lawful  busi- 
ness.   Ibid. 

See  City  of  Alton. 

COSTS. 

1.  An  acquittal,  or  other  legal  discharge  of  a  party  indicted  under  the  criminal 
code,  absolves  him  from  the  payment  of  all  costs.  Wells  v.  McCuUock  et  al.., 
606. 

2.  In  awarding  costs  on  appeal  from  justices  of  the  peace,  where  the  judgment 
is  affirmed,  if  the  plaintiff  below  appeal,  the  Circuit  Court  should  charge 
him  with  the  costs  of  appeal.     O^Beer  v.  Strong,  688. 

See  Chancery,  20.    Practice,  6.    Roads,  13. 

COUNTY. 
See  Roads.    Supervisors. 

COUNTY  COMMISSIONER'S  COURT. 

See  License,  5. 

COUNTY  COURT. 

The  County  Court  is  a  court  of  record,  and  has  a  general  jurisdiction  over  a 
particular  class  of  cases ;  its  jurisdiction  is  limited,  but  not  inferior.  Probst 
V.  Meadmm,  157. 

See  Insolvent  Debtor.    License.    Roads. 

COUNTY  TREASURER. 

See  Township. 

COURTS. 

1.  If  a  court  transcends  the  limits  which  the  law  has  prescribed  for  it,  and 
assumes  to  act  where  it  has  no  jurisdiction,  its  decisions  will  be  utterly  void. 
Kenney  v.  Qreer,  432. 

2.  The  circuit  courts  of  this  State,  are  superior  courts  of  general  jurisdiction. 
Ibid. 

3.  Nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior  court, 
except  that  which  specially  appears  to  be  so  ;  on  the  contrary,  nothing  shall 
be  intended  to  be  within  the  jurisdiction  of  an  inferior  court  unless  it  is  so 
expressly  alleged.    Ibid. 

4.  The  statute  which  prohibits  the  suing  a  defendant  out  of  the  county  where 
he  resides  or  may  be  found,  gives  him  a  privilege  which  he  will  be  regarded 
as  having  waived,  unless  he  makes  his  objection  in  apt  time.    Ibid. 

5.  Unless  a  defendant,  when  sued  in  a  foreign  county,  insists  upon  the  privi- 
lege which  the  statute  gives  him,  either  by  motion  or  plea  in  abatement,  it 
will  be  presumed  either  that  he  has  waived  his  right,  or  that  the  facts  ex- 
isted, which  authorized  a  suit  against  him  in  a  foreign  county.    Ibid. 

6.  The  cases  of  Key  v.  Collins,  1  Scam.  403 ;  Gillet  v.  Stone,  Id.  547  ;  Evans  v. 
Crozier,  Id.  548 ;  Shephard  v.  Ogden,  2  Scam.  257 ;  Wakefield  v.  Grundy,  3 

Scam.  133 ;  Clark  v.  Harkness,  1   Scam.  56 ;  Clark  v.  Clark,  1  Gilman,  33 ; 
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Boilvin  v.  Edwards,  4  Gilman,  115 ;  Semple  v.  Anderson,  4  Gilman,  546,  re- 
viewed, considered,  and  partly  overruled.    Ibid. 

See  Appeal,  5-8.    County  Court.    Pkactice,  8.    Supreme  Court. 

COVENANT. 

1.  A  covenant  never  to  sue  is  regarded  as  an  absolute  release.  But  a  cove- 
nant not  to  sue  for  a  limited  time  cannot  be  pleaded  in  bar  of  an  action 
brought  before  such  time  has  expired.     Guard  v.  Whiteside,  7. 

2.  If  a  covenant  not  to  sue  for  a  limited  time  be  broken,  the  party  aggrieved 
must  bring  an  action  for  breach  of  the  covenant.    lUd. 

CREDITOR'S  BILL. 

See  Chancery,  28. 

DAMAGES. 

See  Replevin,  3,  4. 

DEBT. 

Where  a  bond  is  the  foundation  of  an  action  of  debt,  nil  debet  is  not  a  good 
plea.  It  is  otherwise  where  the  instrument  is  but  inducement  to  the  action. 
King  et  al.  v.  Ramsay,  619. 

See  Sheriff,  4,  5. 

DECREE. 

A  plea  in  bar  to  a  bill  in  chancery,  showing  a  final  decree  in  a  former  suit 
where  the  same  rights  between  the  same  parties  were  litigated,  is  conclu- 
sive.   Jones  V.  Smith  et  al.,  301. 

DEDICATION. 

A  dedication  of  ground  to  public  uses,  may  be  made  in  other  ways  than  by 
making  and  recording  a  town  plat.    Manly  et  al.  v.  CHbson,  308. 

See  Town  Plats. 
DEED. 

1.  If  a  party,  by  a  deed  absolute  in  its  terms,  conveys  premises,  with  coven- 
ants of  warranty,  to  commissioners  and  their  successors  in  office,  for  the 
use  of  a  county  forever,  in  consideration  of  one  dollar,  and  that  the  county 
seat  had  been  located  on  the  said  premises,  he  cannot  recover  them  back  if 
the  legislature  shall  subsequently  change  the  county  seat  to  another  part  of 
the  county.    Harris  v.  Shaw  et  al.,  456. 

3.  Had  the  land  been  granted  upon  condition  that  it  should  be  used  for  a  par- 
ticular purpose,  it  might  revert  to  the  donor  when  it  should  cease  to  be 
thus  used.    Ibid. 

See  Evidence,  6-9.    Sheriff. 

DEMAND. 

See  Replevin. 
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DISTRIBUTION. 

See  Widow. 

DOWER. 

1.  Although  a  wife  join  her  husband  in  conveying  lands,  if  that  conveyance 
be  set  aside  as  fraudulent  at  the  instance  of  creditors,  and  the  land  is  sold 
and  conveyed  under  a  decree  for  the  benefit  of  such  creditors,  after  the 
death  of  the  husband,  the  wife  will  be  entitled  to  dower  in  these  lands. 
Siwimers  v.  Babb,  483. 

2.  The  right  to  dower  rests  in  action  only.  Before  assignment,  it  cannot  be 
aliened  by  the  widow  nor  sold  on  execution  against  her.  She  may  release 
it  to  the  owner  of  the  fee,  but  cannot  transfer  it  to  a  stranger.  When  as- 
signed, it  becomes  the  subject-matter  of  sale  and  transfer.    Ibid. 

3.  A  widow  is  only  entitled  to  take  her  dower  according  to  the  valuation  of 
the  land  at  the  time  of  the  alienation ;  she  is  not  dowable  of  improvements 
put  upon  the  land,  but  is  entitled  to  the  benefit  of  its  increased  value,  arising 
from  other  causes  than  the  labor  and  expenditure  of  the  alienee.    Ibid. 

EASEMENT. 

The  public  may  have  an  interest  in  streets  and  alleys,  although  the  ground 
has  not  been  dedicated  in  the  manner  prescribed  by  statute.  Manly  et  al.  v. 
Oibson,  308. 

See  Town  Plats. 
EJECTMENT. 

1.  As  a  general  principle,  a  plaintiff  in  ejectment  must  establish  a  legal  title 
to  the  premises  in  controversy;  he  must  recover  on  the  strength  of  his  own 
title ;  but  there  are  exceptions  to  this  rule,  as  where  a  party  is  in  possession 
Tinder  the  plaintiff  as  tenant  or  under  a  contract  of  purchase ;  in  such  cases 
the  plaintiff  is  not  required  to  make  proof  of  his  title.  Tilghman  et  al.  v. 
Little,  239. 

2.  A  tenant  may  show  that  the  title  of  his  landlord  has  terminated,  and  that 
his  relation  as  tenant  is  changed;  or  if  he  becomes  a  purchaser  under  a 
judgment,  he  may  set  up  his  title  in  bar  of  an  action  brought  against  him 
by  his  landlord.     Ibid. 

3.  Parol  proof,  in  an  action  of  ejectment,  in  reference  to  the  transfer  of  pos- 
session, is  proper.    Ibid, 

4.  A  defendant  in  ejectment  cannot  question  the  validity  of  the  title  under 
which  he  entered  into  possession  ;  he  must  first  restore  the  possession  to  the 
party  from  whom  he  received  it,  and  then  he  may  attack  the  title  under 
which  his  possession  was  commenced.     Ibid. 

5.  In  an  action  of  ejectment,  the  plaintiff  must  show  title  in  himself  at  the 
time  of  the  commencement  of  the  suit.     Pitkin  v.  YaiD,  251. 

6.  In  order  to  ascertain  the  location  of  a  town-lot,  it  is  not  necessary  to  pro- 
duce the  plat  of  the  town,  but  it  may  be  established  by  other  satisfactory 
proof    Manly  et  al.  v.  Oibson,  308. 

7.  It  is  error  to  allow  the  landlord  of  the  defendants  in  ejectment,  to  substi- 
tute his  own  name  as  defendant,  in  place  of  the  persons  sued,  without  the 
consent  of  the  plaintiff.    Merrit  et  al.  v.  Thompson,  716. 

See  Tax  Title. 
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ERROR. 

1.  A  writ  of  error  lies  only  to  a  decree  making  a  final  disposition  of  the 
cause.     Fleecey.  Russell  et  al.,  31. 

2.  An  order  dismissing  a  cross-bill  is  interlocutory.     Ibid. 

3.  Where  a  bill  of  exceptions  contains  all  the  evidence  in  the  case,  which  is 
insufficient  to  warrant  the  finding  of  the  jury,  yet  if  no  exception  was  taken 
to  tlie  decision  of  the  court,  overruling  the  motion  for  a  new  trial  at  the 
time  it  was  announced,  that  decision  cannot  be  assigned  for  error.  Pottle  v. 
Mc  Worter,  454. 

4.  Applications  to  discharge  on  common  bail,  are  addressed  to  the  discretion 
of  the  Circuit  Courts,  and  their  decisions  thereon  cannot  be  assigned  for 
error.    Morrison  et  al.  v.  Silverbvrgh,  551. 

5.  Where  a  judgment  has  been  reversed  on  appeal  and  stands  for  hearing  de 
novo  in  the  Circuit  Court,  a  writ  of  error  will  not  lie  to  hear  exceptions  to 
the  same  judgment.    Rankin  v.  Ballance,  706. 

See  Evidence,  11.    Practice,  3. 

ESCAPE. 
See  Sheriff,  4,  5. 

ESTRAY. 

1.  Under  the  estray  laws,  a  party  who  has  not  given  the  required  notice,  can- 
not acquire  the  property,  by  lapse  of  time  or  continued  possession.  Hyde 
V.  Pryor,  64. 

2.  Nor  can  such  a  party  recover  the  property  by  an  action  of  trover,  from  an- 
other to  whom  it  has  escaped,  and  who  has  advertised  as  the  law  requires. 
Ibid. 

3.  One  who  retains  estrays,  without  giving  notice  as  the  law  directs,  is  a  tort- 
feazor.    Ibid. 

EVIDENCE. 

1.  The  court  will  presume,  after  a  long  lapse  of  time,  under  peculiar  circum- 
stances, that  a  certificate  of  sale  for  land  was  given,  and  that  the  considera- 
tion for  it  was  paid.    Jefferson  County  v.  Ferguson  et  al.,  33. 

2.  If  the  question  of  the  propriety  of  the  admission  of  a  foreign  judgment  in 
proof,  is  to  be  tested,  it  must  be  set  out  in  the  bill  of  exception.  McBain  v. 
Enloe,  76. 

3.  Parol  evidence  is  not  admissible  to  contradict  or  vary  the  terms  of  a  writ- 
ten agreement.    Abrams  v.  Pomeroy,  133. 

4.  The  law  presumes  that  an  instrument  was  executed  the  day  it  bears  date ; 
but  parol  testimony  is  admissible  to  show  that  it  was  in  fact  executed  on  a 
different  day.     Ibid. 

5.  The  evidence  of  a  witness  introduced  to  explain  the  date  of  a  written  agree- 
ment, and  thereby  defeat  a  cause  of  action  founded  upon  it,  should  be 
closely  scrutenized  by  the  court,  and  where  he  is  contradicted  by  his  own 
letter  previously  written,  no  weight  should  be  attached  to  his  testimony. 
Ibid. 

6.  It  is  not  necessary,  under  §  24  of  ch.  25,  Rev.  Stat.,  entitled  "Conveyan- 
cess,"  that  the  party  wishing  to  use  a  certified  copy  of  a  deed  duly  acknowl- 
edged and  recorded,  should  himself  make  affidavit  of  the  loss  of  the  origi- 
nal, or  that  it  was  not  in  his  power ;  but  any  evidence  which  satisfies  the 
mind  of  the  court,  that  the  deed  is  not  in  the  party's  power,  is  all  that  is  re- 
quired.   JSfewsum  v.  Luster  et  al.,  175. 
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7.  Proof  of  the  handwriting  of  the  grantor  to  a  deed,  furnishes  more  satisfac- 
tory evidence  of  its  execution,  than  would  proof  of  the  handwriting  of  the 
subscribing  witness.    Ibid. 

8.  Whenever  the  subscribing  witnesses  to  an  instrument  are  beyond  the  juris- 
.  diction  of  the  court,  its  execution  may  be  proved  by  proof  of  the  hand- 
writing of  the  grantor  or  obligor.     This  rule  does  not  apply  to  instruments 
which  the  law  requires  to  be  attested  by  witnesses.     Ibid. 

9.  Evidence  sufficient  to  satisfy  a  reasonable  mind,  that  a  deed  is  not  in  the 
power  of  a  party,  is  all  that  the  statute  requires,  as  preliminary  to  the  ad- 
mission in  evidence  of  a  certified  copy.    Ibid. 

10.  Parol  proof,  in  an  ejectment,  in  relation  to  the  transfer  of  possession,  is 
proper.     Tilgliman  et  al.  v.  Little,  289. 

11.  On  the  trial  of  a  party  indicted  for  obstructing  a  highway,  if  he  introduces 
proof  to  show  that  the  highway  in  question  was  not  a  legal  one,  it  would 
not  be  error  to  instruct  the  jury,  that  the  supervisor,  having  ordered  the  de- 
fendant to  open  the  road  and  remove  the  obstruction,  was  competent  evi- 
dence, tending  to  prove  that  the  highway  had  not  been  abandoned  by  the 
public.     Martin  v.  TJie  People,  341. 

12.  It  is  erroneous  to  ask  of  a  witness  his  opinion,  as  to  whether  the  delivery 
or  non- delivery  of  a  portion  of  articles  contracted  for,  was  of  importance 
to  a  party.     Taylor  v.  BecTc,  376. 

13.  Admissions  by  one  of  several  partners,  or  one  of  several  having  a  joint 
interest,  if  made  while  the  partnership  or  joint  interest  existed,  are  evidence 
against  the  others.  Such  admissions,  if  made  after  dissolution,  are  some- 
times evidence  as  to  copartners,  but  as  a  general  rule  they  are  not  evidence 
against  those  who  had  a  joint  interest  which  has  ceased  to  exist.  Hitt  v. 
Allen,  592. 

14.  Where  a  dsdimus  is  directed  to  a  commissioner,  to  take  the  testimony  of 
Seymour  Rank,  and  the  deposition  of  Seigmund  Rank  is  returned,  the  va- 
riance is  fatal.     Scholes  et  al.  v.  Aclcerland  et  al.,  650. 

15.  Where,  in  a  contract  for  the  sale  of  a  grist-mill  house,  wheels,  irons,  bolts, 
&c.,  attached  to  said  mill-house,  the  purchaser  sought  to  recover  the  value 
of  a  bolting-cloth,  which  had  been  removed  prior  to  the  sale : — 

Held,  that  the  bolting-cloth  formed  no  part  of  the  property  sold.  Parol  proof 
was  inadmissible  to  show  that  the  contract  was  designed  to  embrace  this  ar- 
ticle.    O'Reer  v.  Strong,  688. 

16.  Where  the  contract  of  the  parties  is  reduced  to  writing,  the  writing  af- 
fords the  only  evidence  of  its  terms.    Ibid. 

See  Action,  2.    Chancekt,  23-27.    Contract,  7-9.    Corporation,  15-18. 
Replevin,  5,  6.    Will,  1-4,  6. 

EXECUTION. 

1.  In  a  trial  of  right  of  property,  the  only  question  for  decision  is,  does  the 
property  belong  to  the  claimant.  He  is  bound  to  show  that  the  property 
belongs  to  him,  and  is  therefore  not  subject  to  sale  on  the  execution.  Mar- 
shal V.  Cunningham  et  al.,  20. 

2.  An  execution  becomes  a  lien  upon  the  personal  property  of  the  defendant 
from  the  time  it  is  delivered  to  the  constable ;  and  any  subsequent  sale  can- 
not affect  the  rights  of  the  plaintiff.    Ibid. 

8.  Except  in  cases  of  judgments  in  actions  of  trespass  or  trover,  a  justice  of 
the  peace  cannot  issue  an  execution  against  the  body  of  a  defendant,  before 
an  execution  against  the  property  has  been  issued  and  returned  unsatisfied. 
McDonald  v.  WHkie  et  al.,  22. 
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4.  If  a  creditor  who  has  two  judgments  proceeds  to  sell  on  one,  and  within 
the  same  year  sells  the  same  property  on  the  other,  a  judgment  creditor  who 
redeems  from  the  first  sale  will  hold  the  property  as  against  the  second  sale. 
Merry  v.  BosUcick  et  al.,  398. 

5.  The  right  of  a  debtor  to  redeem  his  property,  sold  on  execution,  within 
twelve  months,  cannot  be  defeated  by  selling  the  same  property  on  a  second 
execution.    Ibid. 

See  Trusts,  3-5. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  An  administrator  has  the  legal  title  to  the  personal  estate  of  the  decedent, 
as  a  trustee,  and  for  a  particular  purpose ;  but  when  the  debts  are  paid,  the 
residue  of  such  estate  belongs  to  the  heir.     Lewis  v.  Lyons  et  al.,  117. 

2.  A  court  of  chancery  will  not  require  an  heir  to  pay  over  money  to  an  ad- 
ministrator, when  such  administrator  has  no  debts  to  pay,  nor  any  use 
to  make  of  it  connected  with  the  estate,  merely  that  he  may  retain  it  for  hia 
own  benefit,  or  be  paid  his  costs  and  commissions.    Ibid. 

3.  An  order  to  sell  the  real  estate  of  a  decedent  will  not  be  made,  unless  it  is 
shown  that  there  are  existing  debts  against  the  estate.  Dorman  et  ux.  v.  Tost, 
127. 

4.  A  claim  against  the  estate  of  a  decedent  should  be  presented  either  on  the 
notice  of  his  representative,  or  of  the  claimant,  and,  if  not  allowed  at  the 
time  fixed  for  hearing,  should  be  continued  to  a  day  certain,  or  withdrawn, 
so  that  the  claim  shall  not  be  allowed  against  the  estate  without  giving  the 
executor  or  administrator  an  opportunity  to  appear  and  contest.  Probst  v. 
Meadows,  157. 

6.  If  a  claim  shall  be  allowed  against  an  estate  without  notice  to  the  executor 
or  administrator,  the  estate  will  not  be  concluded  by  it.    Ibid. 

6.  Under  proper  circumstances,  a  court  of  equity  will  provide  for  the  admin- 
istration of  assets  in  cases  of  intestacy  ;  in  doing  so,  the  court  should  have 
all  the  creditors  before  it,  and  make  such  a  disposition  of  the  property  as  is 
required  by  the  statute  respecting  estates.  Vansyckle  et  cd.,  v.  Richardson  et 
al,  111. 

7.  Suits  brought  by  foreign  or  by  domestic  administrators,  are  alike  subject  to 
the  same  rules  of  pleading.     Collins  v.  Ayers,  358. 

8.  The  statute  authorizing  foreign  administrators  to  bring  suit,  regulates  the 
mode  of  proof  when  their  fiduciary  character  is  questioned.    Ibid. 

9.  An  administrator  bringing  suit  must  plead  his  appointment  with  a  profert, 
which  should  be  questioned  by  a  plea  of  ne  unques  administrator,  otherwise 
he  will  not  be  required  to  make  proof  of  his  representative  character. 
Ibid. 

10.  By  demanding  oyer  of  the  letters,  and  demurring  to  the  declaration,  a  de- 
fendant may  take  advantage  of  a  variance  between  the  authority  produced 
and  the  statement  of  it  in  the  declaration.  In  this  way  a  substantial  defect 
on  the  face  of  the  letters  may  be  reached.    Ibid. 

11.  The  certificates  attached  to  an  appointment  of  a  foreign  administrator, 
are  matters  of  evidence.  Their  sufficiency  may  be  tested  on  the  trial  of  a 
suit,  at  which  time  another  copy  of  the  appointment  in  question  may  be 
read,  if  properly  granted  and  authenticated.    Ibid. 

12.  When  the  representative  character  of  an  administrator  is  put  in  issue,  he 
will  be  required  to  exhibit  a  copy  of  the  letters  of  administration,  authenti- 
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cated  as  the  act  of  Congress  directs,  together  with  the  certificate  of  the 
proper  officer,  that  the  same  were  granted  in  pursuance  of,  and  conformable 
to,  the  laws  of  the  State  in  which  they  were  granted.  Ibid. 
13.  Rent  accruing  out  of  land,  upon  a  lease  granted  by  the  owner  in  fee,  and 
which  does  not  become  due  till  after  the  death  of  the  lessor,  is  a  chattel  real, 
which  descends  to  the  heir  as  a  part  of  the  inheritance,  and  does  not  go  to 
the  executors.     Oreen  v.  Massie,  363. 

See  Heir,  1-4. 

FENCE. 
See  Trespass,  3. 

FERRY. 

1,  A  ferry  franchise  is  not  secured  to  the  inhabitants  of  a  township,  by  the  or- 
dinance of  1818,  which  provides  that  section  sixteen  in  each  township  shall 
be  granted  for  the  use  of  schools.     Trustees  of  Schools  v.  Tatman,  27. 

3.  A  ferry  franchise  is  not  an  incident  to  the  ownership  of  land.    Ibid. 

3.  A  party  cannot  exercise  a  ferry  franchise  on  his  own  land  without  the  con- 
sent of  the  State.    Ibid. 

4.  The  sale  of  school  lands  to  a  party  who  has  a  ferry  franchise,  would  not  be 
affected  by  the  forfeiture  of  the  franchise ;  the  sale  aiid  franchise  being  in- 
dependent, his  title  to  the  lots  would  not  be  affected  by  the  loss  of  the  fran- 
chise.    Ibid. 

5.  The  State  alone  could  insist  upon  or  waive  a  forfeiture  of  the  ferry  fran- 
chise.   Ibid. 

6.  A  license  to  keep  a  ferry  between  certain  points,  extending  three  miles  on 
the  Mississippi  River,  is  not  exclusive  to  that  extent,  but  authorizes  the  es- 
tablishment of  the  ferry  from  any  point  within  the  three  miles,  and  when 
established,  other  ferries  may  be  licensed  within  the  same  limits,  so  that 
they  do  not  interfere  with  the  ferry-ways  of  the  ferry  first  established.  The 
ferry-ways  of  the  ferry,  when  located,  extend  only  so  far  as  may  be  neces- 
sary for  a  convenient  landing  ;  and,  though  the  owner  may  have  the  right 
as  exigencies  require,  to  change  his  ferry  landing  after  he  has  once  es- 
tablished it,  yet  he  has  no  such  exclusive  right  of  ferriage  within  the  pre- 
scribed limits,  as  would  prevent  the  licensing  of  another  ferry  within  those 
limits.     Oales  et  al.  v.  Anderson  et  al.,  413. 

7.  The  County  Commissioners'  Court,  under  the  law  authorizing  that  court  to 
grant  ferry  license,  was  not  authorized  by  any  exclusive  grants  it  might 
make  to  divest  itself  of  the  power  to  grant  other  ferries,  within  any  pre- 
scribed limits,  whenever  the  public  good  should  require  the  exercise  of  that 
jurisdiction.    Ibid. 

See  Franchise,  2. 

FIXTURES. 

See  Landlord  and  Tenant. 

FOREIGN  JUDGMENT. 
See  Action,  2. 
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FORNICATION. 

1.  In  order  to  constitute  the  crime  of  fornication,  the  parties  must  dwell  to- 
gether openly  and  notoriously,  in  illicit  intimacy.     8earls  v.  The  People,  597. 

2.  Circumstances  to  raise  the  presumption  of  unlawful  mtimacy,  should 
amount  to  enough  to  produce  a  belief  or  conviction  of  the  judgment,  that 
the  parties  have  been  cohabiting.    Ibid. 

FRANCHISE. 

1.  The  State  alone  can  insist  upon  or  waive  the  forfeiture  of  a  franchise. 
Trustees  of  Schools  v.  Tatman,  27. 

2.  A  franchise  to  a  public  corporation  is  subject  to  the  superintendence  and 
control  of  the  State,  and  may  be  modified  or  destroyed  as  the  exigencies  of 
the  public  may  demand,  so  that  their  property  is  not  diverted  from  its  uses 
and  objects.     Ibid. 

See  Ferry,  1-5. 

FRAUDS. 

1.  The  law  abhors  shifts  and  connivances,  for  the  purpose  of  changing  pos- 
session of  land,  and  will  enforce  the  original  right,  so  as  to  prevent  the  su- 
persedence of  the  title  designed  to  be  defeated.  Jefferson  County  v.  Ferguson, 
et  al.,  33. 

2.  A  verbal  agreement  to  purchase  land  for  the  benefit  of  another,  is  void  un- 
der the  statute  of  frauds,  and  cannot  be  enforced  against  a  purchaser  who, 
in  the  absence  of  fraud,  has  paid  for  the  land  with  his  own  money,  and  ta- 
ken a  conveyance  in  his  own  name.    Steplienson  v.  Thompson,  186. 

3.  A  parol  agreement,  relating  to  a  sale  of  lands,  or  an  interest  therein  for  a 
longer  period  than  one  year,  is  within  the  statute  of  frauds,  and  is  not  valid. 
Perry  v.  Mellenry,  327. 

4.  Where  debtors  who  are  insolvent  and  pressed  for  payment,  convey  all 
their  real  and  personal  estate  to  a  brother  of  one  of  them,  (after  having  re- 
cently before  secured  certain  creditors  by  mortgage,)  in  consideration  of  five 
several  promissory  notes,  payable  in  two,  three,  four,  five,  and  six  years, 
from  date,  the  consideration  for  the  real  estate  being  only  one  dollar,  with 
an  understanding,  that  the  assignee,  at  his  discretion,  shall  apply  the  pro- 
ceeds of  the  whole  estate  towards  liquidating  the  demands  against  the  as- 
signors ;  such  a  transaction  will  be  condemned  as  a  legal  fraud.  Nesbit  et  al. 
V.  Digby  et  al,  387. 

5.  A  debtor  in  failing  circumstances  is  only  allowed  to  place  his  property  be- 
yond the  reach  of  his  creditors,  by  making  a  general  assignment  of  his  prop- 
erty for  the  benefit  of  his  creditors,  by  devoting  it  fairly  to  the  payment  of 
his  debts,  and  not  with  a  view  to  his  own  advantage,  by  forcing  his  credit- 
ors to  release  their  claims  for  less  than  the  amount  due.    Ibid,. 

6.  A  conveyance  made  to  one  who  is  a  creditor  of  the  vendor,  if  made  under 
circumstances  of  suspicion,  and  tainted  with  fraud  in  law,  will  be  set  aside. 
Merry  v.  Bosticick  et  al.,  398. 

7.  The  loss  of  title  to  goods,  as  between  parties  equally  innocent,  should  fall 
upon  him  who  has  voluntarily  transferred  to  another  such  possession  of 
them  as  enabled  him  to  commit  the  fraud,  even  in  cases  which  would  au- 
thorize a  rescission  of  the  sale  and  a  recovery  of  the  goods  from  the  vendee. 
Jennings  v.  Oage  et  al. ,  610. 

8.  It  is  a  universal  and  fundamental  principle  of  the  law  of  personal  property. 
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that  no  man  can  be  divested  it  of  without  his  consent.  But  if  he  consent  to 
the  transfer  of  such  property,  though  such  consent  be  temporary  only  and 
obtained  by  fraud,  and  therefore  revocable  as  against  such  unfair  purchaser, 
an  honest  purchaser  from  him  will  be  protected,  and  the  first  owner  must 
bear  the  loss.    Ibid. 

See  Chancery,  18,  19,  28.    Trusts,  3-5,  8. 
GARNISHMENT. 

On  an  issue  between  the  plaintiff  and  a  garnishee,  the  answer  which  the  gar- 
nishee has  made  under  oath  should  go  before  the  jury,  who  may  give  it  such 
weight  as  they  may  believe  it  entitled  to,  in  connection  with  all  the  circum- 
stances of  the  case.    Schwab  v.  Gingerick,  697. 

GUARANTY. 

A  guaranty  may  have  a  retrospective  operation,  so  as  to  embrace  debts  al- 
ready contracted,  where  it  clearly  appears,  that  such  was  the  intention  of 
the  parties,  and  an  instrument  may  be  antedated,  so  as  to  embrace  a  particu- 
lar transaction,  where  no  fraud  or  mistake  is  shown.  Abrams  v.  Pomeroy  et 
(d.,  133. 

See  Promissory  Note,  4-7. 
HEIR. 

1.  Under  our  statute,  the  lands  of  an  intestate  are  held  subject  to  the  payment 
of  his  debts.  If  the  personal  estate  does  not  satisfy  the  debts,  the  real 
estate  by  order  of  court  will  be  sold  for  that  purpose,  and  the  proceeds  are 
declared  to  be  assets  in  the  hands  of  the  administrator.  VansycMe  et  al.  v. 
Richardson  et  al.,  171. 

2.  The  statute  in  effect  reserves  a  lien  on  the  lands  of  an  intestate,  to  secure 
the  payment  of  any  excess  of  indebtedness  beyond  the  proceeds  of  the  per- 
sonal estate.  This  lien  is  to  be  enforced  by  the  administrator  for  the  benefit 
of  the  creditors.    Ibid. 

3.  An  heir  cannot  incumber  or  aliene  real  estate,  to  the  prejudice  of  the  rights 
of  the  creditors.  His  is  a  defeasible  estate,  liable  to  be  defeated  by  a  sale 
made  by  the  administrator  in  the  due  course  of  administration,  but  becomes 
absolute  after  the  debts  are  extinguished.    Ibid. 

4.  A  purchaser  of  real  estate,  under  judgment  against  the  heir,  occupies  no 
better  position  than  he  who  purchases  directly  from  the  heir.    Ibid. 

5.  Rent  accruing  out  of  land,  upon  a  lease  granted  by  the  owner  in  fee,  and 
which  does  not  become  due  until  after  the  death  of  the  lessor,  is  a  chattel 
real,  which  descends  to  the  heirs  as  part  of  the  inheritance,  and  does  not  go 
to  the  executor.     Oreen  v.  Massie,  358. 

See  Widow. 

HUSBAND  AND  WIFE. 

The  husband  cannot  convey  any  greater  interest  in  the  real  estate  of  his  wife 
than  he  possesses.  And  where  his  right  to  such  estate  was  during  cover- 
ture, it  is  terminated  by  divorce  a  vinculo  matrimonii  granted  for  his  miscon- 
duct.   Howey  et  al.  v.  Ooi/ngs,  95. 

See  Widow. 
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INFANT. 

It  is  the  duty  of  the  court,  when  called  upon  to  decide  as  to  who  shall  have 
the  custody  of  infant  orphans,  to  consult  the  best  interests  of  the  children. 
Smith,  Petitioner,  138. 

INJUNCTION. 

See  Chancery. 

INSOLVENT  DEBTOR. 

A  judge  of  the  County  Court  has  no  authority  to  entertain  an  insolvent  pro- 
ceeding and  discharge  an  insolvent,  except  when  sitting  as  a  court.  In  such 
a  proceeding,  the  plaintiff  in  the  writ,  or  his  attorney,  is  entitled  to  notice 
of  the  proceeding,  so  that  the  right  to  a  discharge  may  be  contested.  TJie 
People  V.  Wilkinson,  660. 

INSURANCE. 

1.  The  18th  section  of  the  charter  of  the  Illinois  Mutual  Fire  Insurance  Com- 
pany, which  declares  that  a  double  insurance,  without  the  consent  of  the 
company,  on  a  house  or  building,  shall  avoid  the  policy,  does  not  include  an 
insurance  upon  goods.  Illinois  Marine  Fire  Insurance  Company  v.  O^If&Ue, 
89. 

2.  No  usage  of  the  company,  or  agreement  of  parties,  made  before  or  at  the 
time  of  the  execution  of  the  policy,  can  be  admitted  to  explain,  modify,  or 
control  the  written  contract.     Ibid. 

3.  Insurers  are  liable  only  for  direct,  and  not  for  remote  and  consequential 
losses,  occasioned  by  any  peril  in  the  policy.  Case  v.  Hartford  Fire  Insu- 
rance Go.,  676. 

4.  Where  the  policy  requires  the  insured,  in  case  of  exposure  to  loss  or  dam- 
age by  fire,  to  use  all  possible  diligence  to  preserve  his  goods,  and  provides, 
in  case  of  his  failure  to  do  so,  that  the  insurers  shall  not  be  liable  for  any 
loss  sustained  in  consequence  of  such  neglect ;  if  the  insured  shall  remove 
his  goods,  the  circumstances,  as  they  existed  at  the  time  the  removal  was 
made,  must  determine  the  necessity  for  the  removal ;  and  whatever  loss  or 
damage  is  necessarily  sustained  by  the  removal  of  the  property  insured, 
when  the  danger  of  its  destruction  by  fire  was  so  direct  and  immediate,  that 
a  failure  to  have  made  the  removal  while  he  had  the  power,  would  have 
been  gross  negligence  on  his  part,  he  is  entitled  to  recover  under  the  policy. 
Ibid. 

5.  The  fire,  under  such  circumstances,  may  be  regarded  as  the  proximate 
cause  of  any  loss  that  is  sustained.    Ibid. 

6.  As  a  means  of  proving  the  amount  of  loss,  in  consequence  of  removal  of 
goods  from  a  store,  it  is  proper  for  the  insured  to  offer  in  evidence,  his  in- 
voices, bills  of  purchase,  books  of  account,  amount  of  sales,  inventories  of 
stock  taken  immediately  after  the  loss,  together  with  such  facts  as  may  be 
established  by  his  clerks.     Ibid. 

7.  If  goods  are  carelessly  removed  or  wantonly  and  unnecessarily  exposed, 
the  insurers  will  be  released  from  liability.     Ibid. 

INTEREST. 

1.  Interest  in  the  State  of  Illinois  can  only  be  recovered,  in  actions  purely  ex 
conti  actu  and  where  there  is  nothing  tortious  in  the  character  of  the  in- 
debtedness, in  the  caees  specified  by  statute,  or  where  there  has  been  an  ex- 
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press  promise  to  pay  interest,  or  such  a  promise  can  be  inferred  from  the 
circumstances,  the  particular*mode  of  dealing  adopted  by  the  parties,  or  the 
usage  of  the  trade  in  whicli  they  dealt.     Sammis  v.  Clark  et  al.,  544. 

2.  To  make  the  delay  of  payment  unreasonable  and  vexatious,  the  debtor 
must  have  thrown  obstacles  in  the  way  of  collection,  or  by  some  circumven- 
tion, contrivance,  or  management,  must  have  induced  the  creditor  to  pro- 
long the  time  of  proceeding  to  recover  payment  longer  than  he  otherwise 
would  have  done.     Ibid. 

3.  Interest  in  actions  purely  ex  contracUi,  and  where  there  is  nothing  tortious 
in  the  character  of  the  indebtedness,  can  only  be  recovered  in  the  cases 
specified  in  the  statute,  or  where  there  has  been  an  express  promise  to  pay 
interest,  or  where  such  a  promise  can  be  inferred  from  circumstances,  or 
from  the  particular  mode  of  dealing  between  the  parties,  or  the  usage  of ' 
trade  in  which  they  dealt.     Hitt  v.  Alleii,  592. 

4.  Interest  does  not  run  upon  money  due  upon  a  parol  contract,  unless  the 
debtor  has  caused  unreasonable  and  vexatious  delay  in  payment,  by  throw- 
ing obstacles  in  the  way  of  collection,  or  by  his  using  circumvention  and 
management,  to  induce  his  creditor  to  prolong  the  collection  of  his  debt. 
Ibid. 

5.  Interest  is  allowed  on  money  due  by  contract  in  writing,  or  on  money  due 
on  the  settlement  of  accounts.    Ibid. 

JUDGMENT. 

1.  A  judgment  which  is  joint  in  favor  of  several  defendants,  and  erroneous  as 
to  one,  will  be  reversed  as  to  all.     McDonald  v.  Wilkie  et  al.,  22. 

2.  The  admission  of  a  party  in  an  action  before  a  justice  of  the  peace,  that  a 
claim  produced  against  him  is  correct,  is  not  a  confession  of  judgment;  he 
may  prove  payment,  a  set-off,  &c.,  and  such  admission  will  not  deprive  him 
of  "his  right  of  appeal.     Campbell  v.  Randolph,  313. 

3.  The  rights  of  third  parties  acquired  under  an  erroneous  judgment,  are  not 
divested  by  the  reversal  of  such  judgment.     McJilton  v.  Love,  486. 

See  Action,  2.    Arbitrament  and  Award,  1.    Assignment.     Chancery, 
34.    Marshaling  Assets,  1,  2.    Replevin,  12. 

JURISDICTION. 

1.  In  courts  of  concurrent  jurisdiction,  the  one  first  obtaining  jurisdiction  will 
retain  it,  though  a  court  of  equity  may  interfere  where  there  are  equitable 
defences  unavailable  at  law.     Ross  v.  Buchanan,  et  al.,  55. 

2.  The  Supreme  Court  cannot  review  a  judgment  not  yet  rendered.  Moody  y. 
Ptake,  343.  ^ 

See  Appeal,  5,  6.    Courts. 

JURY. 

If  a  juror  has  made  up  a  decided  opinion  respecting  the  merits  of  the  contro- 
versy, either  froQi  personal  knowledge  of  the  facts,  from  the  statements  of 
witnesses,  from  the  relaticms  of  the  parties,  or  from  rumor,  he  is  disqualified 
from  trying  the  case,  if  challenged  for  cause.     Neely  v.  T?ie  People,  685. 

JUSTICE  OF  THE  PEACE. 

Except  in  judgments  in  trespass  or  trover,  a  justice  of  the  peace  cannot  issue 
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an  execution  against  the  body  of  the  defendant  before  an  execution  against 
his  property  has  been  returned  unsatisfied.    McDonald  v.  Wilkie  et  al.,  22. 

See  Appeal,    Recognizance,  2,  3. 

LAND. 

See  Evidence,  1.    Frauds,!.    Heir.    Tax  Title.    Town  Plats.    Widow. 

LANDLORD  AND  TENANT. 

1.  Where  A  leased  to  B  a  flouring-mill  for  a  term  of  years,  with  tlie  privilege 
to  the  tenant  of  making  necessary  repairs  during  the  continuance  of  the 
term  for  the  convenient  use  of  the  mill,  the  expense  of  which  repairs  were 
to  be  deducted  from  the  rent,  and  necessary  fixtures  put  into  the  mill  by  the 
tenant  were  to  be  paid  for  by  the  landlord  at  the  expiration  of  the  term,  or 
the  tenant  might  remove  them,  and  the  tenant  was  obliged,  during  the  term, 
to  put  in  a  new  boiler,  back-stand  and  mud-valve,  in  order  to  use  the  mill : — 

Held,  1st.  That  these  improvements  made  in  the  mill  were  fixtures,  but  tliat 
they  were  subject  to  removal  by  the  tenant  while  he  remained  in  the  pos- 
session of  the  mill  under  the  terms  of  the  lease.  2d.  That  the  landlord  hav- 
ing enjoined  their  removal  while  the  tenant  was  in  possession,  could  not  ob- 
ject to  the  tenant  removing  them  within  a  reasonable  time  after  the  dissolu- 
tion of  the  injunction,  though  the  tenant  was  not  then  in  the  possession  of  the 
mill.  3d.  That  the  tenant  having  mortgaged  said  fixtures  to  secure  the  pay- 
ment of  his  debt,  and  his  creditor  having  brought  an  action  of  replevin  to 
reecover  said  fixtures  against  the  landlord ;  it  was  agreed  by  the  parties, 
that  the  property  should  remain  in  the  possession  of  the  defendant ;  but  if 
it  was  decided  that  the  plaintiff  was  entitled  to  the  property,  it  should  be 
delivered  to  him,  or  he  should  be  paid  its  value.     Mason  v.  Fenn,  525. 

2.  Held,  under  said  agreement,  that  plaintiff  was  entitled  to  recover  the  value 
of  the  property,  together  with  damages  for  its  detention.    Ibid. 

3.  After  an  agreement  to  lease  premises  has  been  made,  but  the  owner  noti- 
fies the  applicant  for  a  lease,  that  he  cannot  take  possession  until  a  lease  is 
made  and  security  given  for  the  rent ;  if  the  applicant  subsequently  takes 
possession  in  defiance  of  the  notice,  and  cultivates  a  part  of  the  premises  at 
the  same  time  with  the  owner,  he  cannot  recover  of  the  owner  in  trespass, 
although  the  owner  harvested  and  retained  the  entire  crop.  Crotty  v.  Col- 
lins, 567. 

4.  A  notice  not  to  take  possession  of  premises  agreed  to  be  leased,  where  the 
lessor  requires  something  farther  to  be  done,  is  all  that  is  requisite  to  prevent 
the  lessor  from  being  dispossessed  of  the  premises.    Ibid. 

See  Ejectment.    Rent. 

LEASE. 

See  Landlord  and  Tenant. 

LICENSE. 

1.    Chapter  64  of  the  Revised  Statutes,  entitled  License,  does  not  violate  that 
provision  of  the  Constitution,  which  requires  that  all  taxation  shall  be  by 
valuation,  and  uniform.     People  v.  Thurber,  554. 
2.    The  constitutionality  of  the  law  does  not  depend  upon  the  fact,  that 

98 


778  INDEX. 

license  is  not  required  to  be  issued  in  all  cases  ;  the  law  itself,  when  its  terms 
are  complied  with  becomes  a  license.  The  burden  imposed  by  the  law  need 
not  be  uniform.    lUd. 

3.  This  law  does  not  violate  that  provision  of  the  Constitution  of  the  United 
States  regulating  commerce,  inasmuch  as  the  law  has  no  reference  to  com- 
merce in  the  sense  in  which  it  is  used  in  the  Federal  Constitution.    Ibid. 

4.  It  is  no  objection  to  this  law,  that  it  is  made  to  operate  directly  upon  the 
agents  themselves.    Ibid. 

5.  This  law  was  not  repealed,  by  the  abolishing  the  office  of  clerk  of  the 
County  Commissioners'  Court ;  for  although  there  is  no  express  provision 
made,  that  the  clerk  of  the  County  Court  should  succeed  that  officer  and  per- 
form the  same  duties  ;  yet  by  implication  and  a  fair  construction  of  all  the 
statutes  upon  the  subject,  there  can  be  no  doubt,  but  that  it  was  the  will  and 
intention  of  the  legislature  that  the  one  clerk  should  succeed  the  other 
and  perform  all  the  duties  required  by  law  of  the  clerk  of  the  County  Com- 
missioners' Court  under  the  old  organization.     Ibid. 

LIEN. 

See  Assignment,  1,  2.     Execution,   2.     Marshaling  Assets,  1,  2.     Me- 
chanic's Lien. 

MALICIOUS  PROSECUTION. 

1.  If  an  attorney  who  commenced  a  suit  which  is  alleged  to  be  malicious, 
knew  that  there  was  no  cause  of  action,  dishonestly  and  for  some  sinister 
view,  for  some  ill  purpose,  or  for  some  purpose  of  his  own ,  which  the  law 
calls  malicious,  caused  a  party  to  be  arrested  and  imprisoned,  he  will  be 
liable  therefor.    Burnap  v.  Marsh  et  al.,  535. 

2.  If  an  attorney  becomes  the  instrument  for  prosecuting  and  imprisoning  a 
party  against  whom  he  knows  his  client  has  no  just  claim,  or  cause  of  ar- 
rest, and  that  his  client  is  actuated  by  illegal  or  malicious  motives,  he  is  le- 
gally liable  to  the  injured  party.    Ibid. 

3.  It  is  not  necessary  to  show  a  conspiracy  between  attorney  and  client.  An 
attorney  may  so  act  under  the  general  employment  to  enforce  a  legal  claim,  as 
to  render  himself  alone  liable  for  a  malicious  prosecution  or  arrest.    Ibid. 

4  In  an  action  against  an  attorney  for  maliciously  suing  out  process,  it  is  suf- 
ficient averment  against  him,  that  he  falsely  and  maliciously,  without  hav- 
ing any  reasonable  or  probable  cause  for  so  doing,  sued  out  the  writ,  and 
falsely  and  maliciously  caused  the  party  to  be  arrested  under  it.    Ibid. 

5.  The  word  "  prosecution,"  in  the  statute  of  limitations,  was  intended  by  the 
legislature  to  embrace  cases  where  a  party  has  been  maliciously  prosecuted 
and  imprisoned  without  cause,  as  well  in  civil  as  in  criminal  proceedings. 
Ibid. 

6.  In  an  action  for  a  malicious  prosecution,  it  must  be  shown,  that  the  defend- 
ant instituted  the  prosecution  against  the  plaintiff,  maliciously  and  without 
probable  cause  ;  and  the  two  must  concur.  If  the  prosecution  was  malicious 
and  unfounded,  but  there  was  probable  cause  for  its  institution,  the  action 
cannot  be  maintained.    Jacks  v.  Stimpson,  701. 

7.  What  constitutes  the  probable  cause  which  will  justify  the  prosecution  of 
a  person  for  a  criminal  offence,  is  a  question  of  law  ;  and  it  may  be  laid  down 
as  a  rule,  that  an  honest  belief  of  the  guilt  of  the  accused,  founded  on  cir- 
cumstances tending  to  show  that  he  has  committed  a  criminal  offence,  neg- 
atives the  idea  of  a  want  of  probable  cause  for  the  prosecution.    Ibid. 
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8.  The  mere  belief  of  a  prosecutor,  that  he  had  good  cause  for  commencing 
criminal  proceedings,  is  not  a  sufficient  defence,  if  all  the  facts  and  circum- 
stances under  which  he  acted  clearly  show,  that  there  was  no  probable 
cause  for  his  acts,  and  that  his  belief  was  groundless,  and  could  not  have 
been  formed  without  the  grossest  ignorance  and  negligence.    Ihid. 

MARSHALING  ASSETS. 

1.  Where  there  are  two  creditors  of  one  debtor,  the  first  having  two  funds  to 
which  he  may  resort  for  the  payment  of  his  debt,  while  the  second  creditor 
has  but  one,  the  first  creditor  shall  resort  to  that  fund  which  he  alone  can 
reach,  and  leave  the  other  fund  to  the  second  creditor.  Wise  et  al.  v.  Shep- 
herd, 41. 

2.  This  principle  does  not  extend  to  a  case  where  one  of  two  creditors  has  a  • 
lien  for  his  debt  upon  two  funds  belonging  to  two  separate  debtors,  and  the 
other  has  a  lien,  only  upon  a  fund  belonging  to  one  of  the  debtors,  so  as  to 
compel  the  first  creditor  to  make  his  claim  wholly  out  of  that  debtor  which 
the  other  cannot  reach,  unless  there  should  be  some  peculiar  relations  be- 
tween the  co-debtors,  which  would  make  it  equitable  that  the  debtor  having 
but  one  creditor,  should  pay  the  whole  demand  against  the  two  debtors. 
lUd. 

3.  Equity  will  not  sanction  a  principle  which,  though  just  to  creditors,  is  in- 
equitable to  debtors.    Ibid. 

MASTER  AND  SERVANT. 

1.  At  common  law,  a  master  is  not  liable  for  the  wilful  trespasses  of  his  ser- 
vant, which  are  not  committed  in  furtherance  of  the  business  of  the  master. 
Tuller  V.  Voght,  277. 

2.  By  the  sixth  section  of  the  ninety-third  chapter  of  the  Revised  Statutes, 
the  owner  of  a  carriage  for  the  conveyance  of  passengers  running  on  a  pub- 
lic highway,  is  liable  in  action  of  trespass  for  injuries  occasioned  by  the 
wilful  misconduct  of  the  driver.  In  such  an  action,  the  declaration  should 
aver  that  the  carriage  was  for  the  conveyance  of  passengers.    Ibid. 

MECHANICS'  LIEN. 

1.  In  a  proceeding  for  a  mechanic's  lien,  it  is  the  duty  of  the  party  who  com- 
plains of  the  verdict,  to  preserve  the  evidence  in  the  record,  either  by  a  bill 
of  exceptions  or  a  certificate  of  the  judge.    KeUy  et  al.  v.  Chapman,  530. 

2.  Although  it  might  be  proper,  in  this  proceeding,  to  order  the  sale  to  be 
made  by  a  master  or  a  commissioner,  yet  the  same  result  is  produced  by  the 
issuing  of  a  special  execution  to  the  sheriff.  The  return  of  that  officer 
would  be  a  report  of  the  sale,  which,  if  not  made  in  pursuance  of  law, 
might  be  set  aside,  and  another  sale  ordered.    Ibid. 

3.  The  decree  need  not  direct  to  whom  the  surplus  money,  if  any,  arising 
from  the  sale  should  be  paid ;  that  may  remain  subject  to  a  future  order  of 
the  court.    Ibid. 

4.  The  rights  of  a  person  who  was  not  made  a  party,  are  not  affected  by  the 
decree  or  any  proceedings  under  it.    Ibid. 

MERGER. 

See  MoKTGAGB,  8. 
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MISNOMER. 

A  mistake  in  the  Christian  name  of  one  of  several  plaintiffs,  should  be  taken 
advantage  of  by  plea  in  abatement ;  it  is  too  late  to  raise  such  an  objection 
after  trial  upon  the  merits,  before  a  justice  of  the  peace.  Moss  v.  Flint  et 
al.,  570. 

MISTAKE. 
See  Chancery,  30. 

MONEY. 

See  Banks. 

MORTGAGE. 

1.  A  gave  a  mortgage  to  B  to  indemnify  B  in  case  he  should  have  to  pay  the 
debt  of  A,  conditioned  that  if  A  should  pay  and  satisfy  his  note,  by  renewal 
or  otherwise,  then  to  be  void.  A  renewed  his  note  with  different  securities ; 
thereupon  B  assigned  the  mortgage  to  the  new  securities : — 

Edd,  that  the  mortgage  could  not  be  assigned  by  B  so  as  to  cut  off  the  inter- 
vening rights  of  other  mortgagees,  and  that  the  rights  of  B  ceased  upon  the 
renewal  of  the  note,  a  transfer  to  others  not  having  existed  in  contempla- 
tion of  the  parties  at  the  time  of  the  execution  of  the  mortgage.  Bonham 
V.  QaUoway  et  al.,  68. 

2.  If  the  assignee  of  an  equity  of  redemption,  acquires  a  title  obtained  under 
a  judgment,  prior  in  time  to  the  mortgage,  and  has  refunded  to  him  by  the 
mortgagor  the  amount  which  he  has  paid  for  the  judgment,  the  title  ac- 
quired under  the  judgment  will  be  held  subject  to  the  mortgage.  White  v. 
Butler,  109. 

3.  A  title  thus  acquired,  will  be  treated  in  equity,  as  if  obtained  by  and  in  the 
name  of  the  mortgagor.    Ibid. 

4.  Where  an  agreement  existed  in  parol  between  A  and  B  that  A  should  pay 
for  certain  lands,  and  on  being  reimbursed  by  B  therefor  A  should  convey 
them  to  B,  and  the  same  lands  were  sold  at  sheriff's  sale  and  bought  by  A 
with  his  own  money  and  were  conveyed  to  him  by  the  sheriff: — 

Held,  that  the  sheriff  had  no  authority  to  take  a  mortgage  either  from  the  pur- 
chaser at  the  sale  or  his  assignee  ;  and  that  the  contract  between  A  and  B 
was  simply  a  contract  for  a  purchase  of  the  premises,  and  did  not  possess 
any  attribute  of  a  mortgage.    Stephenson  v.  Thompson,  186. 

5.  A  mortgage  taken  to  secure  future  advances  is  valid,  although  it  does  not 
show  upon  its  face  the  real  character  of  the  transaction.  In  such  a  case  the 
mortgagee  can  only  recover  the  amount  actually  due  at  the  date  of  the  sale 
of  the  equity  of  redemption.     Collins  et  al.  v.  CaHisU  et  al.,  254. 

6.  A  bill  of  foreclosure,  although  it  does  not  show  the  real  consideration  for, 
or  the  precise  amount  due  upon  the  mortgage,  will  authorize  a  decree,  al- 
though the  proofs  may  show  a  less  sum  to  be  due  than  was  claimed,  or  a 
state  of  facts  not  averred  in  it,  if  these  facts  are  not  incompatible  with  the 
allegations  of  the  bill.     Ibid. 

7.  The  statutory  remedy  of  foreclosure  by  scire  facias,  applies  only  to  mort- 
gages made  to  secure  "the  payment  of  money.  It  does  not  extend  to  mort- 
gages made  to  secure  the  delivery  of  specific  articles  of  property  or  the  per- 
formance of  other  acts.     McChmber  et  al.  v.  Oilman,  542. 

8.  A  sold  to  B  certain  premises,  and  gave  a  deed,  with  covenants  for  quiet  en- 
joyment and  against  incumbrances,  and  took  a  mortgage  upon  the  same 
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premises,  to  secure  the  purchase-money.  At  the  same  time  there  was  a 
judgment  existing  against  A,  which  was  a  lien  on  the  premises  conveyed, 
and  under  which  they  were  sold  to  C,  and  ultimately  conveyed  to  him.  C, 
on  the  same  day  that  he  took  a  deed  from  the  sheriff,  executed  a  deed  of  re- 
lease and  qutclaim  to  B,  C  being  at  the  same  time  the  holder  of  the  mort- 
gage from  B  to  A  : — 
Bdd,  that  C  could  not  foreclose  this  mortgage  on  the  premises  of  B.  Wood- 
bury Aikin,  639. 

See  Assignment,  1,  2.    Chancery,  31-33,  35.    Marshaling  Assets,  1,  2. 

NEGLIGENCE. 

1.  A  party  seeking  to  recover  damages  for  a  loss  which  has  been  caused  by 
negligence  or  misconduct,  must  show  that  his  own  negligence  or  miscon- 
duct has  not  concurred  in  producing  the  injury.  Aurora  Branch  Railroad 
Company  v.  Grimes,  585. 

2.  The  degree  of  care  which  a  plaintiff  should  exercise,  will  depend  upon  the 
relative  rights  or  position  of  the  parties  at  the  time  of  the  injury;  where 
both  parties  are  equally  in  the  position  of  right,  independent  of  the  favor 
of  the  other,  the  plaintiff  is  only  bound  to  show  that  he  exercised  ordinary 
care  and  diligence  to  avoid  the  injury;  otherwise,  if  he  is  enjoying  a  privi- 
lege or  favor,  without  compensation,  of  the  party  complained  of     Ibid. 

3.  If  the  plaintiff  alone  is  in  fault,  or  if  both  parties  are  equally  in  fault  in 
committing  an  injury,  the  aggrieved  party  cannot  recover.    Ibid. 

NEGROES  AND  MULATTOES. 

The  statute  in  reference  to  negroes  and  mulattoes,  does  not  authorize  the  tak- 
ing of  a  bond,  until  the  negro  or  mulatto  has  produced  a  certificate  of  his 
freedom,  and  such  only  have  the  privilege  of  residing  here  as  can  furnish 
evidence  of  their  freedom,  and  can  give  bond  for  their  good  behavior,  and 
that  they  will  not  become  a  charge  to  the  county.  Owens  et  al.  v.  The  Peo- 
ple, 59. 

NEW  TRIAL. 

1.  A  verdict  will  not  be  set  aside,  merely  because  the  evidence  might  incline 
the  mind  of  the  court  to  a  different  result.     Sullivan  v.  Dollins,  85. 

2.  If  exceptions  to  instructions  are  not  taken  upon  the  trial,  the  instructions 
will  not  be  reviewed  upon  an  exception  to  the  decision  of  the  Circuit  Court 
in  refusing  a  motion  for  a  new  trial.    Ibid. 

3.  The  statute  authorizing  the  refusal  to  grant  new  trials  to  be  assigned  for 
error,  has  no  application  to  criminal  cases.     Martin  v.  The  People,  341. 

4.  The  Supreme  Court  will  not  disturb  a  verdict  warranted  by  the  evidence. 
Green  v.  Lewis,  642. 

5.  Where  the  finding  of  a  jury  is  manifestly  against  the  evidence  before  them, 
a  new  trial  should  be  granted.    Schwab  v.  Gingerick,  697. 

6.  Where  there  is  a  conflict  of  testimony,  the  Supreme  Court  will  not  disturb 
a  verdict,  unless  it  is  manifestly  against  the  weight  of  evidence.  Dufdd  v. 
Cross,  699. 

See  Chancery,  15,  16.    Error,  4. 

OFFICE  AND  OFFICER. 
An  officer  will  be  protected  in  the  proper  execution  of  process,  unless  it  ap- 
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pears  on  its  face  that  it  was  issued  by  a  court  not  having  jurisdiction  of  the 
person,  or  unless  he  had  notice  in  some  other  way,  that  the  process  was  is- 
sued without  authority  of  law.     Tefft  v.  Ashbaugh,  602. 

See  Constable,  1,  3.    Sheriff. 

PARENT  AND   CHILD. 

It  is  the  duty  of  the  court,  when  called  upon  to  decide  as  to  who  shall  have 
the  custody  of  infant  orphans,  to  consult  the  best  interests  of  the  children. 
Smith,  Petitioner,  138, 

PARTITION. 

1.  The  jurisdiction  of  courts  of  equity  in  matters  of  partition  is  undoubted, 
and  in  many  cases  is  indispensable.     Hotcey  v.  Goings,  95. 

2.  A  bill  in  chancery  lies  for  partition,  notwithstanding  an  adverse  possession, 
unless  it  has  been  continued  long  enough  to  bar  a  recovery  under  the  statute 
of  limitations.    Ihid. 

3.  It  is  not  always  necessary  to  dispose  of  a  cross-bill,  filed  for  improvements 
upon  the  land  sought  to  be  partitioned,  at  the  time  the  decree  for  partition 
is  made.    Ibid. 

PARTNERS. 

1.  Where  a  managing  partner  in  the  settlement  of  the  partnership  accounts, 
with  a  view  to  a  sale  of  his  interest,  makes  a  representation  relative  to  the 
extent  of  the  liabilities  of  the  firm,  upon  the  faith  of  which  his  copartner, 
who  has  no  actual  knowledge  of  the  partnership  aflFairs,  purchases  out  his 
interest  in  the  concern,  and  assumes  the  payment  of  the  debts  due  by  the 
firm,  which  representation  turns  out  to  be  untrue,  whereby  his  copartner 
sustains  a  loss  ;  the  latter  may  have  relief  in  chancery ;  and  it  is  immaterial 
whether  the  representation  was  intentionally  or  innocently  made.  Hopkins 
V.  Watt,  298. 

2.  Where  partners  deal  with  each  other  touching  the  partnership  afiairs,  and 
their  means  of  knowledge  relative  to  the  situation  of  the  firm  is  not  equal, 
he  who  has  the  superior  information  must  not  make  any  representations 
which  are  untrue ;  if  he  does,  a  court  of  chancery  will  interfere  and  relieve 
the  injured  party,  although  the  partner  making  the  representation  was  not 
guilty  of  fraud  in  fact.    Ibid. 

See  Pleading,  9, 10. 

PAUPER. 
See  City  op  Alton. 

PAYMENT. 

Payment  made  in  the  notes  of  a  broken  bank,  cannot  be  considered  as  a  pay- 
ment in  money ;  and  the  party  receiving  such  notes  in  payment  may  re- 
cover their  amount  of  the  party  paying  them.    Magee  v.  varmack,  289. 

PLEADING. 

1.  A  demurrer  to  a  rejoinder  opens  the  whole  record,  and  will  be  carried  back 
to  the  first  substantial  defect  in  the  pleadings.    McDonald  v.  WUkie  et  al.,  22. 
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3.  A  demurrer  to  a  plea  reaches  a  defect  in  the  information.  The  People  v. 
The  Mississippi  and  Atlantic  Railroad  Company,  66. 

3.  Where  a  defence  sets  up  matter  of  positive  and  absolute  right,  as  the  levy 
of  an  execution,  &c.,  a  special  replication  is  required  ;  but  where  the  de- 
fence amounts  to  an  excuse  for  the  act  complained  of,  &c.,  the  general  repli- 
cation as  de  injuria,  &c.,  is  sufficient.     Allen  v.  Scott,  80. 

4.  Pleas  under  which  evidence  was  admitted,  though  loosely  and  imperfectly 
drawn,  and  obnoxious  to  a  demurrer,  if  they  apprise  the  plaintiff  of  the  de- 
fence, are  cured  by  the  verdict.     Sullivan  v.  Dollins,  85. 

5.  A  special  plea  whicli  amounts  only  to  the  general  issue  is  obnoxious  to  a 
special  demurrer.    Abrams  v.  Poimroyet  al.,  133. 

6.  Where  there  are  several  counts  in  a  declaration,  and  the  defendant  demurs 
to  the  whole  declaration  and  to  "  each  count  thereof,"  his  demurrer  will  be 
regarded  as  separate  to  each  count,  and  may  be  sustained  to  such  of  the 
counts  as  are  bad,  and  overruled  as  to  the  good  counts.  Sanford  v.  Gaddis, 
329. 

7.  A  party  cannot  plead  in  contravention  of  the  record  in  the  same  cause, 
and  objection  to  such  a  plea  may  be  taken  by  demurrer.  The  People  v.  Shaw 
et  al.,  581. 

8.  It  is  too  late,  after  verdict,  to  take  advantage  of  an  omission  to  claim  a 
specific  sum  in  damages  at  the  conclusion  of  a  declaration,  where  the  body 
of  the  count  shows  that  the  plaintiff  claimed  damages  to  an  amount  exceed- 
ing the  verdict.     Burst  v.  Way?ie,  599. 

9.  A  promissory  note  made  by  a  firm,  without  other  evidence,  is  not  admissi- 
ble under  the  common  counts,  to  charge  defendants  whose  names  do  not 
appear  on  the  face  of  the  note,  unless  they  are  declared  against  as  partners ; 
such  a  case  is  not  within  the  eighth  section  of  chapter  forty  of  the  Rev. 
Statutes.  When  parties  are  sued  as  partners,  they  should  be  declared 
against  as  such  in  the  count,  under  which  the  recovery  is  sought.  Petrie  et 
al.  V.  Nexcell,  647. 

10.  To  charge  defendants  as  joint  obligors,  the  declaration  must  be  upon  an 
obligation  under  seal;  if  they  are  declared  against  as  joint  payers,  the  count 
must  be  upon  a  simple  instrument,  in  which  there  is  an  express  promise  to 
pay ;  the  word  "  implied "  has  reference  to  suits  against  partners  sued  as 
such.    Ibid. 

11.  The  statement  in  a  declaration,  that  a  note  was  made  on  a  particular  day, 
is  equivalent  to  an  allegation  that  it  bore  date  on  that  day.  Walker  v.  Welch 
et  al.,  674. 

12.  A  count  for  goods  sold  and  delivered,  which  avers  that  a  party  promised 
to  pay,  on  request,  the  declaration  concluding  with  the  general  breach  of 
non-payment,  is  good,  without  averring  a  special  request.    Ibid. 

See  Misnomer.    Practice,  10,  13.    Slander,  1-3,  9-11.    Supreme  Court,  3. 

PRACTICE. 

1.  Where  an  appeal  to  this  court  is  granted  within  thirty  days  next  before  a 
term,  the  appellant  is  not  bound  to  file  the  record  of  the  case,  until  the  sec- 
ond term  thereafter,  and  he  cannot  by  filing  it  at  the  next  term,  compel  the 
appellee  to  appear  before  that  time.    Hagar  v.  Phillips,  292. 

3.  A  party  is  not  compelled  to  try  a  cause  on  writ  of  error,  until  the  return 
term  of  the  writ.     Abrams  v.  Pomeroy  et  al.,  298. 

3.  Instructions  not  excepted  to  cannot  be  assigned  for  error.  Exception  should 
be  taken  to  the  decisions  of  the  court  in  giving  or  refusing  instructions,  at 
the  time.     Martin  v.  The  People,  341. 

4.  An  instruction  must  be  understood,  in  reference  to  the  state  of  case  before 
the  court,  when  it  is  given.     Ibid. 
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5.  "When,  in  giving  instructions,  the  existence  of  certain  facts  is  assumed, 
about  which  the  parties  are  agreed,  neither  party  can  afterwards  make  the 
assumption  ground  of  objection.     Ibid. 

6.  A  motion  for  security  for  costs,  where  a  non-resident  is  plaintiff,  must  be 
made  in  apt  time  ;  it  will  be  too  late,  if  made  after  a  defendant  should  have 
pleaded  in  abatement.     Randolph  v.  Emcrick,  844. 

7.  A  defendant  is  not  guilty  of  laeJies  in  moving  to  exclude  such  a  deposition, 
where  notice  of  such  a  motion  is  given  more  than  six  months  before  the 
cause  was  reached  for  trial.     Scholes  et  al.  v.  Ackerland  et  al.,  650. 

8.  The  terms  of  a  court  fixed  by  law,  are  nevertheless  terms,  whether  there  is 
any  judge  to  hold  the  court  or  not.     Downey  v.  Smith,  671. 

9.  A  declaration  must  be  filed  ten  days  before  the  second  term  of  the  court,  or 
the  defendant  will  be  entitled  to  a  judgment,  as  in  case  of  a  nonsuit ;  the 
omission  to  hold  the  court  for  any  cause  does  not  change  this  right.    Ibid. 

10.  A  defendant  has  a  right  to  withdraw  a  plea,  but  cannot  withdraw  his  ap- 
pearance without  leave  of  the  court.     Dana  et  al.  v.  Adams,  691. 

11.  A  court  may  allow  an  appearance  to  be  withdrawn,  which  has  been  en- 
tered through  fraud  or  mistake ;  but  a  special  application  must  be  made  and 
leave  obtained  for  that  purpose.    Ibid. 

12.  If  a  defendant  withdraws  his  plea  and  appearance,  it  will  be  understood  as 
an  abandonment  of  the  defence  previously  interposed.     Ibid. 

13.  Where  an  order  is  made,  that  a  bill  of  exceptions  be  filed  in  vacation,  it 
will  be  understood  to  mean  the  next  ensuing  vacation  of  the  court  at  which 
the  order  is  made.     Satonstall  v.  Canal  Commissioners,  705. 

14.  A  defendant  who  has  been  ruled  to  plead  by  a  particular  day  cannot  file  a 
plea  after  the  expiration  of  the  rule,  without  special  leave  for  that  purpose  ; 
and  if  a  plea  is  put  on  the  files  without  first  obtaining  such  leave,  the 
court  may  disregard  the  plea,  and  render  judgment.  Flanders  et  al.  v.  Whit- 
takar,  707. 

See  Chanceey.    Continuance.    Error,  4.    Replevin,  3,  4. 

PROCESS. 

A  clerk  is  not  required  to  state  on  the  face  of  process,  that  it  is  issued  under 
the  seal  of  the  court,  if  the  seal  is  actually  aflfeed.  Morrison  et  al.  v.  Silver- 
burgh,  551. 

PROMISSORY   NOTE. 

1.  The  statute,  which  debars  the  maker  of  a  note  from  showing  a  want  or  fail- 
ure of  consideration,  against  an  assignee,  has  no  application  to  a  case  where 
the  payee,  having  the  legal  title  to  the  note,  sues  in  his  own  name  for  the 
use  of  another.     Sidlivan  v.  DoUins,  85. 

2.  A  note  made  payable  to  a  person  "  when  he  is  twenty-one  years  old,"  is  not 
a  promissory  note,  and  negotiable  under  our  statute.  Kelley  v.  Hemming- 
way,  604. 

3.  When  a  party  accepts  a  note,  assigned  to  him  "  without  recourse,"  which 
is  annexed  to  an  agreement,  that  the  real  amount  due  upon  the  note  is  to  be 
determined  by  a  third  person,  there  is  no  implied  warranty  on  the  part  of 
the  indorser,  that  the  sum  specified  in  the  note  was  actually  due.  (Without 
such  agreement  or  knowledge  of  its  existence,  qucere.)  Freeman  v.  Ouyer, 
653. 

4.  If  a  party  put  his  name  upon  the  back  of  a  note,  before  it  is  delivered  to 
the  payee,  he  is  an  original  party,  and  the  consideration  for  the  note  will  be 
his  consideration  for  his  undertaking.     Carroll  v.  Wdd,  682. 
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5.  Such  a  party  is  a  guarantor,  and  may  be  sued  in  that  character.     Ibid. 

6.  The  cases  of  Camden  v.  McCoy,  (8  Scam.  437,)  and  Cushman  v.  Dement, 
(Id.  497,)  examined  and  approved.     Ibid. 

7.  If  a  party  so  signing  a  note,  wishes  to  rebut  the  presumption,  that  he  put 
his  name  upon  the  note  at  tlie  time  of  its  execution,  as  a  guarantor,  lie  can 
do  so  by  showing  the  true  character  of  liis  obligation.    Ibid. 

*  See  Pleading,  9,  10. 

QUO    WARRANTO. 

A  proceeding  by  quo  warranto  is  a  prosecution  which  must  be  carried  on  in 
the  name  of  the  people.  The  People  v.  TJie  Mississippi  and  Atlantic  Railroad 
Company.    66. 

See  Venue,  2. 
/  RAILROAD. 

See   COKPORATION. 

RECOGNIZANCE. 

1.  A  recognizance  in  the  form  of  an  appeal-bond,  conditioned  as  required  by 
law,  is  valid,  and  a  scire  facial  lies  upon  it.     McFarlan  et  al.  v.  The  Peopile,  9. 

2.  A  recognizance  entered  into  before  two  justices,  which  by  law  would  have 
been  legal  if  taken  by  one  justice,  is  not  thereby  invalid.     Ibid. 

3.  Where  a  scire  facias  upon  a  recognizance  avers  that  the  recognizance  was 
entered  into  before,  and  approved  by,  the  justices,  and  afterwards  filed  with 
the  clerk  of  the  Circuit  Court,  whereby  it  became  a  record  of  that  court,  it 
is  sufficient,  notwithstanding  the  recognizance  set  forth  in  the  scire  facias 
does  not  appear  upon  its  face  to  have  been  taken  and  approved  by  the  jus- 
tices, and  by  them  certified  into  the  Circuit  Court.     Ibid. 

4.  Justices  of  the  peace  have  authority  by  law  to  take  a  recognizance  in  all 
cases  where  the  offence  is  bailable  ;  and  where  a  scire  facias  avers  that  the 
persons  before  whom  the  recognizance  was  entered  into,  were  justices  of 
the  peace  for  the  county  in  which  it  was  taken,  this  is  sufficient,  and  the 
court,  on  demurrer,  will  presume  that  the  charge -was  regularly  preferred 
and  examined,  and  the  proper  adjudication  made  by  the  justices,  before  the 
recognizance  was  acknowledged.    Ibid.  ., 

5.  It  is  not  erroneous  to  enter  judgment  against  two  of  several  cognizors, 
where  the  others  have  not  been  served  with  process,  or  two  nihils  returned 
as  to  them.    Ibid. 

6.  Where  a  clerk  fails  to  indorse  upon  a  recognizance  the  time  of  filing  the 
same  in  the  Circuit  Court,  he  may  make  the  indorsement  at  a  subsequent 
term,  nunc  pro  tune,  under  the  order  of  the  court.    Ibid. 

7.  A  writ  of  scire  facias,  upon  a  recognizance,  should  clearly  show  before  what 
court  the  recognizance  was  entered  into,  and  for  what  offence  the  principal 
in  the  recognizance  was  indicted ;  also,  that  a  judgment  of  forfeiture  had 
been  entered.     Thomas  v.  The  People,  696. 

RELEASE. 

A  covenant  never  to  sue  is  regarded  as  an  absolute  release.  But  a  covenant 
not  to  sue  for  a  limited  time  cannot  be  pleaded  in  bar  of  an  action  brought 
before  such  time  has  expired.     Guard  v.  Wfiiteaide,  7. 
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RENT. 

1.  A  lessor  may  grant  the  whole  or  any  part  of  .premises  out  of  which  rent 
issues,  and  the  lessee  will  be  bound  to  pay  the  whole  or  a  proportionate 
share  of  the  rent  to  the  grantee,  and  the  latter  has  all  the  remedies  to  en- 
force payment  which  the  lessor  had.     Crosby  v.  Loop  et  al.,  625. 

2.  If  a  lessor  makes  an  unqualified  grant  of  leased  land,  the  rent  passes  to  the 
grantee  as  an  incident  of  the  reversion.  But  the  lessor  may  sever  the  rent 
from  the  reversion,  by  reserving  it,  or  he  may,  by  a  grant  of  a  part  of  the 
land  to  one  person,  or  of  the  whole  land  to  several  persons,  create  a  necessity 
for  an  apportionment  of  the  rent  between  the  different  owners.     Ibid. 

3.  On  the  death  of  a  lessor,  rent  has  to  be  apportioned  among  the  heirs,  on 
whom  the  estate  is  cast.     Ibid. 

4.  In  all  cases  of  apportionment  of  rent,  it  is  the  duty  of  the  tenant  to  pay  each 
party  the  proportion  of  rent  to  which  he  is  entitled.     Ibid. 

REPLEVIN  AND  REPLEVIN-BOND. 

1.  In  replevin,  the  aflSidavit  should  state  that  the  property  had  not  been  dis- 
trained for  taxes  assessed.     Campbell  v.  Head,  122. 

2.  It  is  not  error  to  refuse  leave  to  amend  an  affidavit  in  replevin  after  the 
judgment  of  the  court  has  been  given  sustaining  a  motion  to  quash  the  writ. 
The  Circuit  Court,  while  the  record  was  under  its  control,  might,  but  is  not 
bound,  to  allow  such  amendment.     Ibid. 

3.  The  act  concerning  practice  has  no  reference  to  the  assessment  of  damages 
in  the  action  of  replevin ;  that  act  only  applies  to  a  case  where  a  suit  is 
brought  on  a  replevin-bond.     Ibid. 

4.  The  assessment  of  damages  by  a  court  under  the  6th  section  of  the  replevin 
act  is  not  a  violation  of  the  right  of  trial  by  jury.     Ibid. 

5.  A  party  may  maintain  replevin  for  boards,  made  from  trees  wrongfully  cut 
on  his  land.  The  owner  of  property  wrongfully  taken  may  pursue  it,  so 
long  as  it  can  be  identified,  whatever  alteration  in  form  it  may  assume ;  un- 
less it  is  annexed  to,  or  made  a  part  of  some  other  thing,  which  is  the  prin- 
cipal, as  timber  converted  into  a  house.     Davis  v.  Easlsy  et  al.,  192. 

6.  In  an  action  of  replevin,  to  recover  a  quantity  of  boards,  made  from  trees 
growing  in  the  open  and  uninclosed  woods  of  the  plaintiff,  a  part  of  the 
same  tract  of  land  being  inclosed  and  occupied  by  him,  to  sustain  his  action, 
the  plaintift"  introduced  a  deed  to  himself  of  the  land,  and  several  receipts, 
showing  that  he  had  paid  taxes  on  the  land,  which  were  excluded  from  the 
jury :— 

Held,  that  the  evidence  was  prima,  facia  sufficient  to  authorize  the  plaintiff  to 
maintain  the  action.    Ibid. 

7.  In  replevin  in  the  detinet,  it  is  necessary  to  prove  a  demand  and  refusal,  in 
order  to  a  recovery.    Ingalls  v.  BulMey,  315. 

8.  If  a  demand  of  property  is  made,  it  must  be  by  an  authorized  agent ;  and 
unless  the  defendant  has  such  evidence  of  the  authority  to  make  the  demand, 
as  would  satisfy  a  prudent  man,  he  is  not  bound  to  notice  it.    Ibid. 

9.  In  an  action  of  replevin  in  the  detinet  alone,  the  same  proof  is  required,  as 
in  action  for  trover  and  conversion.    Ibid. 

10.  The  question  of  authority  in  the  agent  to  demand  the  property,  is  one 
proper  to  be  submitted  to  the  jury.    Ibid. 
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11.  An  intention  manifested  to  retain  the  property,  would  not  make  the  de- 
tention unlawful,  until  after  a  refusal  to  deliver  upon  a  proper  demand. 
Ibid. 

12.  A  verdict  and  judgment  in  replevin  are  conclusive  only  as  between  the 
parties  to  the  action  and  their  privies.     Edwards  et  al.  v.  McCurdy  et  al.,  496. 

13.  A  defendant  in  an  action  of  replevin  is  at  liberty  to  plead  property  in  a 
third  person,  but  such  third  person  is  not  bound  by  the  verdict,  unless  he  is 
in  some  way  connected  with  the  party  filing  the  plea.    Ibid. 

14  Where  a  party  had  replevied  chattels,  and  upon  the  trial  issues  were 
formed  on  pleas  of  property  in  the  defendant,  and  also  in  others ;  and  the 
jury  returned  a  general  verdict  in  favor  of  defendant  on  both  issues ;  the 
defendant  having  afterwards  brought  suit  on  the  replevin-bond  and  recov- 
ered judgment,  settled  that  judgment  with  the  plaintift"  in  the  replevin  suit ; 
the  other  parties ,  in  whom  the  right  of  property  set  up  in  one  of  the  pleas  in 
the  replevin  suit  was  alleged  to  be,  caused  execution  to  be  issued,  to  collect, 
for  their  benefit,  the  amount  of  the  judgment  recovered  on  the  replevin- 
bond  : — 

Held,  that  such  proceeding  was  unwarranted,  and  might  be  perpetually  en- 
joined.   Ibid. 

15.  A  defendant  who  is  sued  upon  a  replevin-bond,  who  wishes  to  show,  un- 
der the  statute,  that  the  merits  of  the  case  have  not  been  determined  in  the 
trial  of  the  action  in  which  the  bond  was  given,  must  affirmatively  state,  in 
his  plea,  why  the  merits  were  not  so  determined ;  enough  of  the  proceedings  in 
the  former  action  should  be  set  forth  to  enable  the  court  to  decide,  on  de- 
murrer, whether  the  right  of  property  has  been  determined.  King  et  al.  v. 
Ramsay,  619. 

16.  If  the  right  of  property  is  put  in  issue  by  a  defendant,  and  the  finding  is 
in  his  favor,  the  award  of  a  retorno  habendo  is  a  matter  of  course,  whether 
prayed  for  by  the  plea  or  not.    Ibid. 

17.  In  an  action  upon  a  replevin-bond,  the  defendants  (obligors)  have  the 
right  to  show  in  mitigation  of  damages,  that  the  plaintiff's  in  replevin,  in 
the  original  action,  were  the  general  owners  of  the  goods ;  and  the  true 
measure  of  damages,  if  the  property  was  worth  that  much,  was  the  amount 
necessary  to  discharge  the  liens  upon  it.    Ibid. 

REVERSION. 
See  Rents. 

RIGHT  OF  PROPERTY. 

In  a  trial  of  the  right  of  property,  the  only  question  for  decision  is,  does  the 
property  belong  to  the  claimant.  He  is  bound  to  show  that  the  property 
belongs  to  him  and  is  therefore  not  subject  to  sale  on  execution.  MarshaU 
V.  Cunningham  et  al.,  20. 

ROADS. 

1.  So  much  of  the  92d  chapter  of  the  Revised  Statutes,  entitled  "Right  of 
Way,"  as  relates  to  State  and  County  roads,  is  superseded  by  the  38th  sec- 
tion of  the  93d  chapter  of  the  Revised  Statutes,  entitled  "  Roads ;  "  the  lat- 
ter being  a  repeal  of  the  former  statute,  so  far  as  relates  to  the  matter  of 
public  roads.     County  of  Sangamon  v.  Brown  el  al.,  307. 

2.  The  right  of  appeal  in  such  case  is  limited  to  the  owner  of  the  land  through 
which  the  road  runs.    Ibid. 

S.  An  appeal  may  be  taken  to  the  Circuit  from  the  decision  of  the  County 
Court,  and  the  appellant  may  inquire  into  the  regularity  and  validity  of 
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the  proceedings  relating  to  the  establishment  of  the  road ;  and  if  the  County 
Court,  in  directing  the  road  to  be  opened,  has  acted  without  authority  of 
law,  the  Circuit  Court  should  reverse  the  order,  and  leave  the  County  Court 
to  commence  proceedings  anew.  Ihid. 
4  If  the  County  Court  has  acquired  jurisdiction  of  the  matter,  and  has  pro- 
ceeded regularly,  then  the  only  question  to  be  reviewed  in  the  Circuit  Court 
is  as  to  the  amount  of  damages  the  appellant  will  sustain  by  the  construc- 
tion of  the  road  across  his  land ;  whether  the  public  interests  demand  the 
road,  and  whether  the  fiscal  condition  of  the  county  will  justify  the  pay- 
ment of  the  damages  awarded,  is  for  the  County  Court  to  decide.    Ibid. 

5.  After  the  damages  have  been  assessed  in  the  Circuit  Court,  the  County 
Court  may  vacate  the  order  directing  the  road  to  be  made,  if  the  latter 
court  shall  consider  the  damages  allowed  are  greater  than  the  interests  of 
the  county  will  authorize  to  be  paid.    Ibid. 

6.  No  appeal  is  given  to  the  owner  of  land,  until  after  the  County  Court  di- 
rects the  road  to  be  opened,  nor  can  land  be  appropriated  for  the  purposes 
of  a  road,  until  such  an  order  has  been  made.     Ibid. 

7.  An  appeal  does  not  lie  from  a  decision  of  the  County  Court,  refusing  to 
open  and  construct  a  road.     Ibid. 

8.  Tenants  in  common  may  join  in  an  appeal,  but  parties  having  different  in- 
terests cannot  do  so ;  they  must  prosecute  separate  appeals.    Ibid. 

9.  A  county  is  liable  for  costs,  where  an  appeal  is  taken  from  the  order  of  the 
County  Court  in  relation  to  damages  for  opening  roads,  if  the  appeal  is  suc- 
cessfull}^  prosecuted ;  and  a  material  increase  in  the  assessment  of  damages, 
is  to  be  deemed  a  successful  prosecution  of  the  appeal.     Ibid. 

10.  In  an  appeal,  the  owner  of  the  land  takes  the  affirmative,  an  the  trial  of 
the  appeal.  He  has  to  prove  title  to  the  land,  and  show  that  he  will  sustain 
damage  by  the  construction  of  the  road.  The  county  is  the  defendant  in 
these  proceedings.    Ibid. 

11.  The  owner  of  land  through  which  a  road  is  to  be  made,  must  object  to  its 
location  across  his  land  in  the  first  instance,  or  he  will  be  concluded  from 
insisting  upon  damages.  Such  party  must  claim  damages  at  the  proper  time, 
so  that,  if  the  county  considers  the  damages  too  great,  the  project  may  be 
abandoned,  or  the  road  located  elsewhere.    Ibid. 

12.  The  damages  assessed  must  be  paid  by  the  county  before  the  road  can  be 
constructed.  The  only  way  to  avoid  the  payment  of  the  damages  assessed, 
is  to  vacate  the  order  directing  the  road  to  be  opened.     Ibid. 

13.  The  statute  expressly  makes  a  county  liable  for  costs,  where  a  judgment  is 
recovered  against  her.    Ibid. 

See  Evidence,  11.    Town  Plats. 

•  SALE. 
See  Contract,  14 — 18. 

SCHOOL  LANDS. 
See  Corporation,  3,  3.    Ferry,  1 — 5. 

SCIRE  FACIAS. 
See  MoETGAGE,  7.    REeoasiZANCE,  1—4,  7. 
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SEAL. 
See  Pkocess. 

SHERIFF. 

1.  Where  a  sheriff's  deed  recites  the  fact,  that  the  certificate  of  purchase  was 
assigned,  it  will  be  held  to  be  prima  facie  evidence  of  that  fact.  Stephenson 
V.  Thompson,  186. 

2.  An  acknowledgment  is  not  any  part  of  a  sheriff's  deed.  Like  all  otlier 
deeds,  except  those  executed  by  married  women,  a  sheriff's  deed,  when  its 
execution  is  proved,  is  valid  without  any  acknowledgment.     Ibid. 

3.  The  sheriff  in  whose  custody  a  prisoner  may  be  at  the  time  of  hil  convic- 
tion, if  the  prisoner  is  sentenced  to  the  penitentiary,  is  required  to  discharge 
the  duty  of,  and  is  entitled  to  the  compensation  allowed  tor,  conveying  the 
prisoner  to  the  penitentiary.     Ooodell  v.  Townsend,  600. 

4.  In  this  State,  an  action  of  debt  will  lie  against  a  sheriff  for  an  escape  on  a 
writ  of  capias  ad  satisfaciendum.    Plumbleigh  v.  Cook.,  669. 

5.  In  this  State  a  party  may  elect  to  bring  debt  or  case,  against  a  sheriff  for  an 
escape.     Ihid. 

See  Mortgage,  4.    Office  and  Officer. 

SLANDER. 

1.  Where  words  which  are  actionable  in  themselves  are  not  spoken  under 
privileged  circumstances,  it  is  no  defence  in  an  action  of  slander,  that  the 
party  believed  the  words  to  be  true,  and  was  not  actuated  by  malice  in  fact 
towards  the  plaintiff.  The  law  presumes  malice,  which  cannot  be  rebutted 
under  the  general  issue.     Oihner  v.  Eubank,  271. 

2.  Where  a  declaration  for  slander,  in  charging  the  plaintiff  with  having 
"  sworn  falsely  "  on  the  trial  of  a  cause  before  a  justice  of  the  peace,  contains 
the  averment,  that  "  the  said  justice  then  and  there  had  jurisdiction  "  of  the 
action,  it  is  sufficient  without  setting  forth  the  facts  which  gave  the  jurisdic- 
tion.    Sanford  v.  Oaddis,  329. 

3.  Nor  is  it  necessary  to  aver,  in  such  declaration,  that  the  justice  had  authori- 
ty to  administer  the  oath  to  the  plaintiff.    Ibid. 

4.  Where  the  preliminary  oath  is  waived,  and,  by  consent,  the  opposite  party 
is  sworn  as  a  witness  upon  the  trial  of  a  cause  before  a  justice  of  the  peace, 
if  a  party  swears  falsely,  perjury  may  be  assigned  upon  such  oath ;  it  is  ac- 
tionable slander  to  say  of  such  party  that  he  swore  falsely  upon  said  trial ; 
and  it  is  not  necessary  to  aver,  in  a  declaration  for  the  slander,  that  the 
preliminary  oath  was  made  before  the  party  was  sworn  as  a  witness.     Ibid. 

5.  The  words  "  he  perjured  himself,"  impute  to  the  plaintiff  the  commission 
of  a  felony,  and  are  actionable  per  se,  without  colloquium  or  inducement ; 
but  the  pleader,  by  an  inuendo,  alleging  that  the  defendant  meant  thereby 
that  the  plaintiff  had  "  sworn  falsely,"  restrains  and  limits  the  obvious 
meaning  of  the  words.    Ibid. 

6.  Words  which,  in  their  common  acceptation,  amount  to  a  charge  of  having 
sworn  falsely,  are  actionable,  whether  spoken  of  and  concerning  a  judicial 
proceeding  or  not.  They  are  none  the  less  so,  because  the  pleader,  in  his 
inducement,  avers  that  they  were  spoken  in  a  conversation  concerning  such 
a  proceeding.    Ibid. 

7.  It  is  not  necessary  that  the  words  spoken  in  a  conversation  concerning  a 
judicial  proceeding,  should  have  been  uttered  under  such  circumstances  as 
to  impute  the  crime  of  perjury.    Ibid. 
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8.  The  act  declaring  what  words  are  actionable,  is  a  public  law  of  which  the 
court  is  bound  to  take  notice,  and  in  declaring  for  the  slander,  the  statute 
need  not  be  recited  or  referred  to.     Ibid. 

9.  Where  the  declaration  for  slander,  under  the  statute,  is  general,  charging 
the  defendant  with  having  said  of  the  plaintiflF,  "he  swore  falsely,"  without 
reference  to  any  judicial  or  other  proceeding,  in  which  an  oatli  could  have 
been  lawfully  administered,  a  plea  of  justification,  pointing  the  plaintijff  to 
the  time,  place,  and  occasion  of  his  false  swearing,  and  alleging  the  truth 
of  the  words  spoken,  will  be  good.     Ibid. 

10.  If  the  charge  be,  of  having  sworn  falsely  in  a  judicial  proceeding,  without 
the  necessary  averments  to  make  the  slander  amount  to  an  imputation  of 
perjury,  then  a  plea  of  justification,  that  the  plaintiflF  did  swear  falsely  in 
the  particular  proceeding,  would  be  sufficient.    Ibid. 

11.  But  if  the  declaration  be  so  framed,  as  to  show  that  the  defendant,  by  the 
slanderous  words,  intended  to  impute  perjury  to  the  plaintifi"  in  a  particular 
case,  the  defendant  can  only  justify  having  made  such  a  charge,  by  showing 
that  the  plaintifi"  committed  perjury  in  the  case  alluded  to.    Ibid. 

12.  A  justification  must,  in  all  cases,  be  coextensive  with  the  slander,  and 
need  not  go  further.    Ibid. 

SPECIFIC  PERFORMANCE. 
See  Chancery,  29,  36,  37. 

STATUTES. 

1.  Where  a  statute  is  copied  from  one  in  another  State,  which  has  there  re- 
ceived a  construction  which  is  consistent  with  the  spirit  and  policy  of  our 
laws,  such  a  construction  may  with  propriety  be  adopted  by  our  courts. 
Rigg  et.  cd.  v.  Wilton  ei.  al,  15. 

2.  All  statutes  in  aid  of  the  common  law,  passed  prior  to  4  James  1,  (except 
the  2d  sect,  of  the  6th  ch.  43  .Eliz.,  the  8th  ch.  13  Eliz.,  and  9th  ch.  37  Henry 
8,)  which  are  of  a  general  nature,  and  not  local  to  Great  Britian,  are  in  full 
force  in  this  State.    Plumleigh  v.  Cook,  669. 

3.  Where  the  legislature  passes  a  law,  the  manifest  object  of  which  is  to  ex- 
tend a  benefit,  or  create  a  right,  under  a  misapprehension  or  an  ignorance 
of  the  existence  or  effect  of  a  former  law,  which  extended  a  greater  benefit, 
or  created  a  greater  right,  than  that  provided  by  the  new  law  ;  the  first  law 
is  not  repealed  or  aflected  by  the  last,  so  as  to  limit  or  abridge  the  right  or 
benefit,  so  as  to  restrict  it  within  the  limits  of  the  last  law,  unless  there  are 
restrictive  words  showing  an  intention,  that  no  greater  right  or  benefit  shall 
be  enjoyed  than  is  provided  in  the  last  law.     Tyson  v.  Postlethicaite  et  al,  727. 

4.  A  law  is  not  repealed  by  implication,  where  the  legislature  had  no  design 
to  repeal  it,  unless  the  provisions  of  the  new  law  show  an  intention,  that 
such  provisions  as  are  contained  in  the  old  law,  should  no  longer  continue 
in  force.    Ibid. 

See  Widow. 

STATUTORY  BOND. 
See  Bond. 
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SUPERVISORS. 

1.  The  act  to  provide  for  township  organization  does  not  give  the  board  of 
supervisors  authority  to  appropriate  the  county  funds  in  aid  of  the  con- 
struction of  toll-bridges,  or  to  aid  a  private  individual  in  the  construction  of 
a  free  bridge  ;  nor  does  the  securing  to  the  county  a  right  of  way  for  county 
officers,  grand  and  petit  jurors,  and  witnesses  in  criminal  cases,  alter  the 
powers  of  the  supervisors.     Golton  et  al.  v.  Hancliett  et  al.,  615. 

2.  The  law  fixes  the  compensation  and  defines  the  privileges  and  immunities 
of  county  officers,  and  they  have  no  right,  by  the  use  of  county  funds,  to 
secure  to  themselves  or  to  any  other  particular  class  of  individuals,  immu- 
nities not  granted  by  the  statute.     Ibid. 

3.  A  bill  to  enjoin  the  board  of  supervisors  from  misapplying  the  money  of 
the  county,  is  a  proper  remedy.    Ibid. 

SUPREME   COURT. 

1.  The  Supreme  Court  cannot  review  a  judgment  not  yet  rendered.  Moody 
V.  Peake,  343. 

2.  The  Supreme  Court  will  not  intend  that  there  was  a  condition  to  an  instru- 
ment, which  the  plaintiff"  was  bound  to  set  out  in  his  declaration,  and  assign 
breaches  thereon.    Morrison  et  al.  v.  Silverburgh.    551. 

SURETY. 

1.  In  Equity,  a  judgment  creditor  is  bound  to  make  his  debt  from  the  princi- 
pal, if  he  can  find  sufficient  property,  before  resorting  to  the  property  of  the 
surety.     Wise  et  al.  v.  Shepherd,  41. 

2.  A  cause  of  action  against  the  principal  debtor,  in  favor  of  the  surety,  does 
not  accrue  until  the  surety  has  paid  the  debt     Bonhavi  v.  Oalloicay  et  al.,  68. 

3.  A  promise  to  delay  the  collection  of  a  debt  for  an  uncertain  period,  will  not 
discharge  a  surety.  To  discharge  a  surety  by  extension  of  time,  there  must 
be  a  sufficient  consideration,  and  a  time  definitely  fixed.  Oardfier  et  al.  v. 
Watson  et  al,  347. 

4.  A  creditor  is  not  bound  to  make  use  of  active  dilligence  against  a  principal 
debtor,  on  the  mere  request  of  a  surety.  The  97tli  chapter  of  the  Revised 
Statutes  has  no  application  to  contracts,  other  than  bonds,  bills,  and  notes, 
for  the  direct  payment  of  money  or  property ;  it  does  not  extend  to  con- 
tracts for  the  performance  of  other  acts,  or  to  agreements  containing  mutual 
covenants  ;  it  embraces  only  such  obligations  as  are  transferable  by  indorse- 
ment, so  as  to  vest  the  legal  interest  in  the  assignee.     Taylor  v.  Beck,,  3"6. 

5.  A  surety  is  not  permitted  to  discharge  himself  by  requesting  the  creditor  to 
proceed  against  the  principal ;  the  undertaking  of  a  surety  is  different  from 
that  of  an  indorser.    Ibid. 

See  Assignment,  1,  2.    Bonds,  7.    Contract,  13. 
TAXATION. 

1.  A  collector  of  taxes  in  a  town,  under  an  ordinance,  must  in  his  proceedings 
strictly  follow  the  directions  of  it ;  and,  when  acting  under  a  special  author- 
ity, he  must  show  affirmatively  the  warrant  for  his  proceeding.  Alle7i  v. 
Scott,  80. 
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2.  So  much  of  the  case  of  Shaw  v.  Dennis,  (5  Gilman,  405,)  as  construes  section 
35,  chap.  89,  of  Rev.  Stat.,  is  overruled.    Ibid. 

See  License,  1,  3.    Tax- Title. 

TAX-TITLE. 

1.  In  an  action  of  ejectment,  to  recover  possession  of  land  by  virtue  of  a  tax- 
title,  a  variance  between  the  judgment  and  precept  may  be  taken  advantage 
of  on  trial.     Pitkin  v.  Yaw,  251. 

2.  In  such  case,  where  the  judgment  is  for  ninety-nine  cents.,  and  the  precept 
recites  a  judgment  for  one  dollar  and  twenty-five  cents,  it  is  a  fatal  variance. 
Ibid. 

3.  It  is  improper  that  a  motion  to  amend  the  precept,  to  make  it  correspond 
with  the  judgment,  should  be  entertained  at  the  trial  of  an  action  upon  such 
a  title.    Ibid. 

4.  A  variance  between  the  judgment  recited  in  the  tax-deed,  and  the  judgment 
upon  which  such  deed  is  founded,  is  good  cause  for  excluding  such  deed  as 
evidence.     Ibid. 

5.  Where  the  judgment  oflfered  in  evidence  is  against  eight  lots,  and  the  deed 
offered  recites  a  judgment  against  two  lots,  it  is  a  fatal  variance.     Ibid. 

6.  A  tax-deed,  bearing  date  after  the  commencement  of  the  suit,  conveying 
the  premises  in  controversy  to  the  plaintiff,  cannot  be  admitted  in  evidence, 
although  the  tax-sale  was  made  prior  to  the  commencement  of  such  suit.  Ibid. 

7.  It  is  competent  to  avoid  the  evidence  of  a  tax  title  set  up  by  the  defendant 
in  ejectment,  bj^  proving  that  the  defendant  was  in  a  position  while  the  tax- 
title  was  maturing,  which  made  it  his  duty  to  pay  the  taxes.  But  it  does 
not  necessarily  follow,  from  the  fact  that  the  defendant  was  in  possession  of 
the  premises  when  the  taxes  were  assessed,  that  he  was  bound  to  pay  them. 
Blakdey  v.  Bestor,  708. 

8.  The  court  has  no  right  to  reject  a  tax-title  from  the  evidence,  on  the  ground 
that  the  evidence  shows  it  to  have  been  acquired  at  a  time  when  it  was  the 
duty  of  the  party  seeking  to  avail  himself  of  it,  to  pay  the  taxes,  without  af- 
fording such  party  an  opportunity  to  contradict  or  explain  such  evidence. 
Ibid. 

9.  The  construction  of  a  tax-deed  in  respect  to  the  description  of  the  land  con- 
veyed, must  be  the  same  as  if  such  description  were  used  in  a  deed  between 
private  individuals.  The  dgctrine  of  strict  construction,  as  applied  to  the 
execution  of  naked  statutory  powers,  has  no  application  in  such  case.     Ibid. 

10.  Where  a  tax-deed  purported  to  convey  part  of  a  town  lot,  "vix:  20  feet 
on  Main  street,  commencing  40  feet  from  Alley,  undivided  half.  Lot  No.  six, 
in  block  No.  seven,  in  the  town  of  Peoria,"  it  was 

Held,  that  it  must  be  construed  as  embracing  a  parcel  of  land  twenty  feet  wide, 
extending  back  from  Main  street  the  whole  depth  of  the  lot,  whatever  it 
might  be.    Ibid. 

11.  It  is  not  improper,  in  a  suit  for  taxes,  to  enter  a  judgment  for  costs  gen- 
erally, as  in  ordinary  cases ;  and  in  case  of  such  entry  of  judgment,  it  will 
be  regarded  as  a  judgment  for  such  amount  of  costs  as  are  legally  chargea- 
ble against  the  land.     Merritt  el  nl.  v.  Thompson,  716. 

12.  A  judgment  against  lands  for  taxes,  recited  the  return  of  the  collector  of 
certain  lots  of  land  assessed  for  taxes  which  remained  unpaid,  and  a  list  of 
the  lots,  with  the  amount  assessed  upon  each.  At  the  foot  of  this  list  were 
the  words  and  figures,  "  40  cents  will  be  added  to  each  town  lot  and  tract  of 
land  as  costs  in  case  of  sale."  Then  followed  the  recital  of  the  notice  given, 
&c.,  and  the  order  of  the  judgment,  that  the  several  lots  be  sold  for  the  "  taxes, 
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interest,  and  costs."  Under  this  judgment,  a  lot  assessed  for  $7.50  was  sold 
for  $7.90,  "  being  the  amount  of  taxes,  interest,  and  costs  assessed,"  &c. : — 
Held,  that  this  was  a  judgment  for  forty  cents  costs;  or,  if  not,  that  it  was  for 
costs  generally,  and  that  by  either  construction  it  was  sufficient  to  support 
the  sale.     Ibid. 

TENANT  IN  COMMON. 

1.  Although  by  the  common  law,  one  tenant  in  common  of  a  chattel  cannot 
maintain  trover  against  a  co-tenant,  although  the  latter  obtains  possession 
of  the  article,  and  excludes  the  former  from  all  participation  in  its  use,  our 
statute  has  so  far  modified  this  rule  as  to  allow  one  tenant  in  common  to 
maintain  trover  against  a  co-tenant  who  assumes  exclusive  control  over  the 
property.     Beiijainin  v.  Stremple,  466. 

2.  In  an  action  of  trover  by  the  bailee  of  a  chattel,  or  one  having  a  special 
property  therein,  against  the  real  owner,  the  plaintiff  can  recover  his  spe- 
cial property  onlj^  but  if  the  action  is  against  a  straugei",  he  is  entitled  to 
recover  the  full  value  of  the  article,  and  he  holds  the  balance  beyond  his 
special  interest  in  trust  for  the  general  owner,  to  whom  he  is  responsible. 
Ibid. 

3.  The  members  of  a  voluntary  association  being  strictly  tenants  in  common 
of  the  effects  owned  by  the  association,  each  having  an  equal  interest  there- 
in, deposited  the  same  with  a  person  for  safe-keeping,  and  he  became  re- 
sponsible as  a  bailee ;  this  gave  him  such  an  interest  in  the  effects  as  would 
authorize  him  to  maintain  trover  against  a  stranger  and  recover  their  full 
value,  for  the  benefit  of  the  owners.  But  as  against  a  part-owner,  he  can 
only  recover  the  interests  which  belong  to  the  others,  and  the  value  of  the 
interest  of  the  party  sued  should  be  excluded  in  the  assessment  of  damages. 
lUd. 

TIMBER. 

1.  To  subject  a  party  to  the  penalty  for  cutting  timber  provided  in  Rev.  Stat. 
ch.  104,  he  must  have  committed  the  wrong  knowingly  and  wilfully,  or  un- 
der such  circumstances  as  to  show  him  guilty  of  criminal  negligence  ;  the 
statute  does  not  extend  to  a  person  who  fells  trees  upon  the  land  of  another, 
under  a  mistaken  belief  that  his  boundaries  extended  far  enough  to  include 
the  trees  in  controversy.     Watkins  v.  Orde,  153. 

2.  Where  one  cuts  timber,  knowing  it  not  to  be  upon  his  own  land,  or  upon 
land  which  he  had  a  license  to  cut  from,  the  law  presumes  that  the  trespass 
was  wilful.     Ibid. 

3.  To  make  a  trespass  under  the  statute  wilful  it  is  not  necessary  that  the  de- 
fendant should  know  that  the  land  belonged  to  the  plaintiff.    Ibid. 

4.  The  case  of  Whitecraft  v.  Vandever,  12  111.  R.  235,  reaffirmed.    lUd. 

TOWN. 

See  Ferky.    Franchise. 

TOWN  PLATS. 

1.  The  acknowledgment  and  recording  of  a  town  plat,  vests  the  legal  title  to 
the  ground  appropriated  to  streets  and  alleys  in  the  corporation  of  the 
town,  for  the  uses  and  purposes  of  the  public.     Hunter  v.  Middleton,  50. 

2.  The  decision  iji  the  case  of  Canal  Trustees  v.  Haven,  11  111.  554,  cited  and 
confirmed.     Ibid. 
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3.  The  title  to  streets  aud  alleys  may  revert  to  the  original  proprietor,  on  the 
destruction  of  the  corporation,  or  on  abandonment  of  the  ground  appro- 
priated to  streets  and  alleys;  but  until  such  reversion,  the  fee  is  out  of  the 
original  proprietor.    Ibid. 

4.  The  person  making  such  plat  and  dedication,  not  having  the  legal  title  nor 
exclusive  right  of  possession,  cannot  bring  an  action  of  trespass  for  an  in- 
jury to  the  soil  or  freehold,  as  in  the  case  of  highways.    Ibid. 

5.  In  order  to  ascertain  the  location  of  a  town  lot,  it  is  not  necessary  to  pro- 
duce the  plat  of  the  town,  but  it  may  be  established  by  other  satisfactory 
proof    Manly  et  al.  v.  Gibson,  308. 

6.  The  public  may  have  an  interest  in  streets  and  alleys,  although  the  ground 
has  not  been  dedicated  in  the  manner  prescribed  by  statute.    Ibid. 

7.  A  dedication  of  ground  to  public  uses,  may  be  made  in  other  ways  than  by 
making  and  recording  a  town  plat.     Ibid. 

8.  A  town  plat  is  not  a  necessary  muniment  of  title.     Ibid. 

TOWNSHIP. 

1.  The  county  treasurer,  under  the  law  to  provide  for  township  organization, 
is  allowed  a  commission  of  two  per  cent,  on  all  sums  received  and  paid  into 
the  State  treasury,  whether  the  money  is  paid  to  him  by  the  town  collector, 
the  owner  of  the  property,  or  the  purchaser  at  a  tax-sale.  The  commission 
allowed  the  treasurer  is  in  full  of  the  compensation  he  is  to  receive  from  the 
State  for  the  performance  of  his  duties.     The  People  v.  long,  639. 

3.  The  term,  fees,  as  used  in  the  township  law,  must  be  understood  as  refer- 
ring only  to  the  costs  allowed  the  collector,  for  preparing  the  delinquent 
list  for  publication,  for  selling  the  lands  under  the  order  of  the  court,  and 
for  making  conveyances  thereof  to  the  purchasers,  which  are  to  be  paid  by 
the  owners  of  the  property  or  the  purchasers  at  the  tax-sale.    Ibid. 

3.  A  collector  is  reimbursed,  by  the  sale  of  the  lands,  for  the  printer's  fees;  he 
has  no  legal  claim  for  any  of  these  fees,  except  for  the  portion  charged  on 
lands  forfeited  to  the  State.    Ibid. 

TRESPASS. 

1.  In  an  action  of  trespass  for  shooting  steers,  the  defendant  on  the  trial  ad- 
mitted the  trespass,  and  proposed  to  take  the  steers  at  their  value,  to  be 
found  by  the  jury,  which,  having  been  done,  he  took  the  steers  and  disposed 
of  them ;  this  did  not  estop  him  from  taking  an  appeal.  Weir  v.  StepTienson, 
374. 

3.  The  original  action  of  trespass  under  such  an  agreement,  was,  by  consent, 
changed  to  an  action  of  another  character,  and  the  indorsement  on  the  sum- 
mons no  longer  controlled  the  amount  of  the  verdict  and  judgment.     Ibid. 

3.  The  rule  of  the  common  law,  which  requires  the  owner  of  cattle,  &c.,  to 
keep  them  upon  his  own  land,  is  not  in  force  in  Illinois ;  and  in  order  to 
maintain  trespass,  the  owner  of  the  close  must  show  that  it  was  protected 
by  a  good  and  suflacient  fence.    Misner  v.  LighthaU,  609. 

See  Landlord  and  Tenant,  3,  4.    Master  and  Servant.    Timber. 

TRIAL. 

1.  A  party  is  not  compelled  to  try  a  cause  on  writ  of  error,  until  the  return 
term  of  the  writ.     Abrams  v.  Pomeroy  et  al.,  398. 
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2.  Where  the  evidence  clearly  fails  to  make  out  a  case  for  the  plaintiff,  the  de- 
fendant has  the  right  to  ask  the  court  to  instruct  the  jury  to  find  for  him, 
and  it  is  error  to  refuse  such  an  instruction.     Tefft  v.  Ashbauffh,  603. 

3.  If  tlie  evidence  warranted  tlie  jury  in  finding  a  verdict,  the  Supreme  Court 
will  not  disturb  it.     Oreen  v.  Lewis,  G42. 

4.  A  judge  of  the  Circuit  Court  is  at  liberty  to  instruct  a  jury  at  his  discre- 
tion, if  he  reduces  his  instructions  to  writing,  so  that  the  jury  may  take 
them  with  them,  in  considering  of  their  verdict.     Ibid. 

5.  The  proper  question  in  reference  to  expressions  used  in  instructions  is, 
What  was  the  idea  designed  to  be  conveyed,  and  hoAV  was  the  language  un- 
derstood by  the  jury  ?    Ibid. 

TROVER. 

See  EsTRAY.    Tenant  in  Common. 

TRUSTS. 

1.  A  verbal  agreement  to  purchase  land  for  the  benefit  of  another  is  void  un- 
der the  Statute  of  Frauds,  and  cannot  be  enforced  against  a  purchaser  who, 
in  the  absence  of  fraud,  has  paid  for  the  land  with  his  own  money  and  taken 
a  conveyance  in  his  own  name.     Stephenson  v.  Thompson,  186. 

2.  A  resulting  trust  is  not  founded  on  a  contract.  The  whole  or  a  part  of  the 
consideration-money  must  be  paid  to  raise  such  a  trust  in  favor  of  a  party. 
Ibid. 

3.  Creditors  cannot  subject  land  to  the  payment  of  debts  which  the  debtor 
held  under  a  contract  of  purchase,  where  he  had  failed  to  comply  with  his 
contract,  and  had  rescinded  it,  even  though  he  had  paid  part  of  the  pur- 
chase-money under  the  contract ;  in  such  a  case  a  resulting  trust  does  not 
arise  in  favor  of  the  debtor.     Alexander  et  al.,  v.  Tarns  et  al.,  231. 

4.  A  trust  can  only  arise  in  favor  of  a  party  who  paj^s  the  whole  or  some 
definite  part  of  the  purcliase-money,  at  the  time  the  purchase  is  made. 
After  the  title  has  once  passed  without  fraud,  it  is  impossible  to  raise  a  re- 
sulting trust,  so  as  to  divest  the  legal  estate,  by  the  subsequent  application 
of  the  funds  of  a  third  person,  in  satisfaction  of  the  unpaid  purchase-money. 
Ibid. 

5.  Under  the  prayer  for  general  relief,  creditors  may  be  entitled  to  the  money 
paid  by  their  debtor  as  part  consideration  for  land,  upon  a  contract  which 
has  been  rescinded,  unless  the  effects  (in  case  the  debtor  is  deceased,)  should 
be  distributed  for  the  benefit  of  all  creditors  under  the  statute  of  wills.  Ibid. 

6.  A  resulting  trust  can  only  arise  in  favor  of  a  person  who  claims  to  have  fur- 
nished the  consideration-money,  when  such  consideration  or  some  aliquot 
part  thereof,  was  furnished  as  part  of  the  original  transaction,  at  the  time 
the  purchase  was  made.    Ferry  v.  McHenry,  237. 

7.  A  party  claiming  the  benefit  of  a  resulting  trust,  must  have  occupied  a  po- 
sition originally,  which  would  have  entitled  him  to  be  substituted  in  the 
place  of  the  person  to  whom  the  conveyance  was  made.     Ibid. 

8.  No  arrangement  subsequent  to  the  purchase,  nor  any  parol  agreement  ex- 
isting before,  nor  any  parol  declaration  at  the  time  a  purchase  is  made,  for 
the  benefit  of  some  other  person,  will  raise  a  trust,  in  the  absence  of  any 
other  fraud  than  that  which  arises  from  a  violation  of  a  parol  promise  or 
agreement,  if  the  purchaser  pays  his  own  money,  and  takes  the  title  to  him- 
self   Ibid. 

9.  If  one  person  purchases  land  with  the  money  of  another,  but  takes  the 
deed  in  his  own  name,  a  trust  results,  by  operation  of  law,  in  favor  of  the 
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person  whose  money  is  uped ;  and  parol  proof  may  be  introduced  to  show 
whose  money  was  applied  to  make  the  purchase.    Ooates  v.  Woodtcorth,  654. 

10.  Where  A  loans  money  to  B,  and  takes  a  deed  of  land  for  his  security,  the 
title  which  A  held  for  his  security  was  in  trust  for  B  in  the  nature  of  a 
mortga.irc  and  no  lapse  of  time  short  of  that  fixed  by  the  statute  of  limita- 
tions could  forfeit  the  right  of  redemption  in  B  or  defeat  his  interest.     Ibid. 

11.  Chancery  always  has  jurisdiction  to  enforce  a  trust,  and  for  this  purpose 
may  appeal  to  the  conscience  of  the  trustee ;  and  although  the  trust  may 
be  established  by  other  evidence,  this  does  not  impair  the  jurisdiction  of  this 
court  to  enforce  the  trust.     Ibid. 

USURY. 

Where  by  the  terms  of  a  contract,  a  party  can  discharge  himself  by  paying 
the  real  amount  due,  the  transaction  is  not  obnoxious  to  the  statute  against 
usury.     Lawrence  v.  Coicles,  577. 

*  VARIANCE. 

1.  When  in  a  declaration  in  an  action  against  a  sheriff  for  an  escape,  there  is  a 
claim  for  $140  damages,  and  $191.66  costs;  there  is  no  variance,  though  the 
evidence  shows  that  the  clerk,  in  his  fee-bill,  issued  with  the  execution, 
ad:lKl  twelve  and  a  half  cent?  for  the  sherifl'^s  return.  PUcmleiqh  v.  Cook, 
669. 

2.  Where  the  foundation  of  an  action  is  not  a  record  or  an  instrument  in  writ- 
ing, a  variance  is  not  material,  unless  the  discrepancy  is  so  great  as  to  afford 
a  strong  probability,  that  it  cannot  be  the  record  or  instrument  described. 
Ibid. 

VENDOR  AND  VENDEE. 

A  party  holding  title  to  land,  \Chich  he  has  promised  to  convej%  is  not  bound 
to  convey,  or  part  with  his  security  therein,  until  the  purchase-money  is 
paid     Ishmael  et  al.  v.  Parker,  324. 

See  Chancery,  19. 

VENUE. 

1.  It  does  not  lie  in  the  mouth  of  the  party  who  has  obtained  a  change  of  ve- 
nue, to  object  to  a  trial  in  the  court  to  which  he  has  caused  the  case  to  be 
removed,  if  enough  appears  to  give  that  court  jurisdiction.  McBain  v.  En- 
loe,  76. 

2.  A  change  of  venue  upon  a  quo  loarranto  will  be  allowed  under  the  statute, 
when  that  proceeding  is  resorted  to,  for  the  protection  of  the  private  and 
individual  rights  of  the  relator.     TJie  People  v.  Shaw,  581. 

8.  All  objections  to  the  jurisdiction,  arising  out  of  a  defective  certificate  of 
proceedings,  in  cases  of  change  of  venue,  will  be  considered  as  waived,  if  the 
parties  proceed  to  trial  without  having  taken  exception.     Hitt  v.  Allen,  592. 

4.  The  statute  requisition,  that  all  the  parties  shall  join  in  an  application  for  a 
change  of  venue,  extends  only  to  such  of  them  as  have  a  trial  pending;  de- 
fendants in  default  need  not  join  in  the  application  ;  the  whole  cause  will  be 
removed  and  final  judgment  will  be  rendered  for  or  against  all  in  the  court 
to  which  the  cause  is  taken.     Ibid. 

5.  A  defendant  who  has  tendered  an  issue,  and  has  waived  his  right  to  object 
to  the  change  of  venue,  cannot  insist  that  the  change  was  irregular  as  to  a 
co-defendant  who  is  in  default.     Ibid. 
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VERDICT. 
See  New  Trial.    Pleading,  4. 

WAIVER. 
■     See  Venue,  3,  5. 

WAY. 
See  Roads.    Town  Plats. 

WIDOW. 

1.  In  this  State,  where  a  man  dies  intestate,  leaving  a  widow  but  no  descend- 
ants, the  widow  inherits,  as  heir  of  the  intestate,  one  half  of  the  real  and  all 
of  the  personal  estate  of  which  her  husband  died  seized,  which  shall  remain 
after  the  payment  of  his  debts,  and  she  is  also  entitled  to  her  dower.  Tyson 
V.  PosUethwaite  et  al.,  737. 

2.  The  loth  section  of  the  34tli  chapter  of  the  Revised  Statutes,  does  not  re- 
peal any  portion  of  the  4Gth  section  of  the  109th  chapter.     Ibid. 

See  Statutes,  3,  4. 

WILL. 

1.  On  the  trial  of  an  issue  out  of  chancery  arising  under  Rev.  Sts.  cli.  109,  sect. 
6,  the  burden  of  proof  is  on  the  party  affirming  the  execution  and  validity 
of  the  will,  and  he  has  the  right  to  open  and  conclude  the  argument  of  the 
cause.     Rigg  et  al.  v  Wilton  et  al.,  15. 

2.  Under  such  an  issue,  the  party  holding  the  affirmative  is  bound  to  prove 
that  the  contested  paper  is  the  last  will  and  testament  of  the  testator.    Ibid. 

3.  Notwithstanding  the  probate,  the  issue  is  to  be  submitted  to  the  jury  as  a 
new  and  original  question,  to  be  determined  exclusively  upon  the  evidence 
introduced  before  them.  The  trial  is  de  novo,  and  without  regard  to  the  fact 
that  the  instrument  has  been  admitted  to  probate.    Ibid. 

4.  The  certificate  of  the  oaths  of  the  attesting  witnesses  at  the  time  of  the 
probate,  may  be  offered  in  evidence  by  either  party ;  but  it  is  to  receive 
such  weight  only,  as  the  jury  may  think  it  deserves,  in  connection  with  the 
other  proof  in  the  case.    Ibid. 

5.  The  indispensable  requisites  of  a  will  are,  that  it  must  be  signed  by  the 
testator,  or  by  some  one  in  his  presence  and  by  his  direction,  and  be  attested 
in  his  presence  by  two  or  more  witnesses.    Ibid. 

6.  On  the  question  of  the  sanity  of  the  testator,  no  particular  quantum  of  evi- 
dence is  necessaiy  in  order  to  sustain  the  validity  of  the  will,  upon  the  trial 
of  an  issue  out  of  chancery,  under  the  statute  ;  but  the  jury  should  determ- 
ine the  facts  upon  the  weight  of  evidence,  as  in  other  cases.  It  is  not  essen- 
tial that  the  subscribing  witnesses  should  be  called,  or  that  when  called  they 
should  concur  in  their  testimony ;  other  witnesses  may  be  examined,  even 
to  contradict  the  subscribing  witnesses.    Ibid. 

WITNESS. 

See  Corpokation,  15.    Will,  6. 
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WRIT. 

A  clerk  is  not  required  to  state  on  the  face  of  process,  that  it  is  issued  under 
the  seal  of  the  court,  if  the  seal  is  actually  affixed.  Morrison  el  al.  v.  Silver- 
hurgliy  551. 

WRIT  OF  ERROR. 
See  Error. 
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